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IN 
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4 

IN  THE 

STATE  OF  NEW  YORK. 


CLINTON  OYER  AND  TERMINER,  July  2,  1823.     Before  Walworth, 
Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  DAVID  HOAG. 

In  alleging  the  commission  of  perjury,  the  day  laid  in  the  indictment  is  not 
material,  and  the  offence  may  be  proved  to  have  been  committed  on  any 
other  day,  before  or  after  the  time  laid. 

This  was  an  indictment  for  perjury  on  an  arbitration,  on  a 
written  submission  to  arbitrators.  The  indictment  alleged  the 
perjury  to  have  been  committed  on  a  particular  day  in  October. 
1819,  under  a  videlicet.  The  written  submission,  when  pro- 
duced, was  dated  subsequently  to  the  time  when  the  perjury 
was,  by  the  indictment,  charged  to  have  been  committed. 

J.  Lynde  and  A.  J.  Sperry,  for  the  prisoner,  insisted  that  the 
day  was  material,  and  that  the  perjury  being  laid  to  have  been 
committed  on  a  day  previous  to  that  on  which,  by  the  evidence, 
it  appeared  the  submission  was  made,  the  variance  was  fatal. 

J.  Palmer,  (District  Att'y,)  and  W.  Swetland,  for  the  people, 
VOL.  II.  2 
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WALWORTH,  Circuit  Judge,  said  the  day  laid  in  the  indict- 
ment was  not  material,  and  the  offence  may  be  proved  to  have 
been  committed  on  any  other  day,  before  or  after  that  time. 

The  jury,  without  leaving  the  bar,  acquitted  the  prisoner  on 
the  merits. 


CLINTON  OVER  AND  TERMINER,  July  2,  1823.     Before  Walworth, 
Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  WILLIAM  WINTERS. 

A  husband  has  no  right  to  beat  his  wife  or  to  inflict  corporal  punishment 
upon  her ;  but  he  may  defend  himself  against  her,  and  may  restrain  her 
from  acts  of  violence  towards  himself  or  towards  others. 

The  prisoner  was  indicted  for  an  assault  and  battery  on  his 
wife.  It  appeared  on  the  trial  that  the  prisoner  attempted  to 
correct  one  of  his  children,  and  that  his  wife  interfered  and 
made  such  a  noise  as  to  alarm  the  neighborhood.  She  testified 
that  he  struck  her  on  the  head  with  his  hand,  and  bruised  her 
severely. 

C.  Nichols,  for  the  prisoner,  contended  that  the  husband  had 
.a  right  to  give  his  wife  moderate  correction. 

J.  Palmer,  (District  Attorney,)  for  the  people. 

WALWORTH,  Circuit  Judge,  said  a  husband  has  no  right  to 
beat  his  wife  or  to  inflict  punishment  upon  her.  But  he  may 
defend  himself  against  her,  and  may  restrain  her  from  acts  of 
violence  towards  himself  or  towards  others,  for  he  is  accounta- 
ble for  her  acts  which  injure  others. 

The  jury  being  satisfied  by  other  testimony  that  the  prisoner 
had  done  nothing  more  than  was  necessary  to  defend  himself, 
in  this  case,  rendered  a  verdict  of  not  guilty 
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CLINTON  OVER  AND  TERMINER,  July  4,  1823.     Before  Walworth, 
Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  JOSEPH  BOUJET. 

Where,  on  a  trial  for  burglary,  the  articles  of  property  alleged  to  have  been 
burglariously  stolen  were  found  in  the  possession  of  M.,  an  alleged  accom- 
plice of  the  prisoner,  and  were  brought  to  the  prosecutor  and  identified  by 
him,  proof  of  the  confession  of  the  prisoner  that  he  and  M.  went  to  the 
house  of  the  prosecutor  together,  and  that  the  prisoner  waited  without  while 
M.  entered  the  house  through  the  window  and  stole  the  articles,  and  that 
they  then  went  away  together,  is  sufficient  evidence  of  the  identity  of  the 
articles  and  the  guilt  of  the  prisoner. 

Where  two  persons  acted  in  concert  in  planning  and  executing  a  burglary, 
and  one  of  them  entered  the  house  and  brought  out  the  property  while  the 
other  waited  on  the  outside,  both  were  held  to  be  guilty  of  a  breaking  and 
entering. 

The  prisoner  was  indicted  for  burglary,  committed  in  the 
dwelling  house  of  Elias  Dewey. 

Dewey  proved  the  breaking  of  his  house  in  the  night  time, 
and  that  a  gun  and  hat  were  stolen  out,  which  he  did  not  miss 
till  afterwards.  He  heard  the  prisoner  was  taken,  and  that  his 
gun  and  hat  were  in  the  possession  of  N.  Nichols.  He, sent 
his  son  for  them,  and  he  returned  with  them.  The  gun  and 
hat  were  found  in  the  possession  of  M.  Moran.  Nichols  testi- 
fied that  he  delivered  them  to  the  son  of  Dewey  after  the  arrest 
of  the  prisoner,  and  that  the  prisoner  confessed  that  he  and 
Moran  went  to  the  house  of  Dewey  together;  that  he  waited 
without,  while  Moran  entered  the  house  through  the  window 
and  stole  the  hat  and  gun,  and  that  they  both  went  off  together. 

C.  Nichols,  for  the  prisoner,  objected  that  there  was  not 
sufficient  proof  of  the  identity  of  the  articles,  and  the  prisoner 
was  not  guilty  of  the  burglary. 

J.  Palmer,  (District  Attorney,)  for  the  people. 

WAL WORTH,  Circuit  Judge. — Under  the  circumstances  of  this 
case,  there  is  sufficient  proof  of  the  identity  of  the  articles,  con- 
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nected  with  the  confessions  of  the  prisoner,  to  prove  that  the 
felony  was  committed,  without  producing  the  son  of  Dewey, 
who  took  the  gun  and  hat  from  Nichols  and  delivered  them  to 
his  father.  The  breaking  and  entering  the  house  by  Moran, 
was  in  law  a  breaking  and  entering  by  both;  and  the  prisoner 
is  guilty  of  burglary  as  much  as  if  he  had  entered  in  person 
and  stolen  the  goods. 

Prisoner  convicted  of  burglary. 


WARREN  OYER  AND  TERMINER,  July  11, 1823.    Before  Walworth, 
Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  DAVID  S.  COOK. 

Stealing  a  promissory  note  was  not  felony  at  common  law,  and  an  indictment 
for  such  stealing  should  conclude  contra  fannam  statuti.  (a) 

On  an  indictment  for  a  second  offence  of  petit  larceny,  charged  to  have  been 
committed  after  a  conviction  for  the  first  offence  before  a  court  of  Special 
Sessions,  the  indictment  must  show  that  the  court  of  Special  Sessions  had 
jurisdiction  to  try  the  first  offence. 

In  "Sjjang  out  the  proceedings  of  a  court  of  inferior  or  limited  jurisdiction,  the 
inaictment  should  always  state  enough  to  show  that  such  court  had  juris- 
diction of  the  case. 

The  prisoner  was  indicted,  1st,  for  stealing  a  $2  promissory 
note,  commonly  called  a  bank  note,  &c. 

2d.  For  robbing  a  dwelling  house,  some  person  being  therein. 

3d.  For  a  second  offence  of  petit  larceny,  after  a  conviction 
before  three  justices,  at  a  court  of  special   sessions,  for  a  pre 
vious  offence.  « 

The  counsel  for  the  prisoner  objected  to  any  evidence  being 
given  under  the  first  and  third  counts,  because  the  first  count 
did  not  conclude  "  against  the  form  of  the  statute,"  and  because 

(a)  In  this  state,  it  is  provided  by  2  Rev.  Stat.  728,  that  no  indictment  shalJ 
be  deemed  invalid,  by  reason  of  omitting  to  charge  any  offence  to  have  been 
committed  contrary  to  a  statute,  although  the  offence  may  have  been  created 
by  statute. 
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the  court  of  Special  Sessions,  described  in  the  third  count,  had 
not  jurisdiction,  &c. 

The  Court,  WALWORTH,  Circuit  Judge,  presiding,  decided 
that  stealing  a  promissory  note  was  not  an  offence  at  common 
law.  That  the  count  for  stealing  it  should  therefore  conclude 
contra  formam  statuti,  and  the  first  count  was  therefore  defect- 
ive. That  in  an  indictment  for  a  second  offence,  the  count 
must  contain  sufficient  to  show  that  the  court,  before  which  the 
conviction  for  the  first  offence  took  place,  had  jurisdiction  to 
try  for  that  offence.  That  in  this  case,  the  indictment  was 
defective  because  it  did  not  show  that  the  offence  was  committed 
within  the  county  where  the  court  was  holden,  or  that  the 
accused  requested  a  trial  by  the  justices,  or  that  he  refused  to 
give  bail,  without  which  the  special  sessions  had  no  jurisdic- 
tion of  the  cause.  In  setting  out  the  proceedings  of  a  court  of 
inferior  or  limited  jurisdiction,  the  record  should  always  state 
sufficient  to  show  that  such  court  had  jurisdiction  in  the  case. 


WASHINGTON    OYER    AND   TERMINER,    July  16,  1823.     Before 
Walworth,  Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  WILLIAM  MULDOON. 

On  the  trial  of  an  indictment  for  an  assault  and  battery  in  resisting  the  jailer, 
the  prosecutor  must  produce  the  mittimus,  to  show  that  he  had  a  legal  right 
to  detain  him. 

The  prisoner  was  indicted  for  an  assault  and  battery  upon 
the  jailer. 

It  appeared  on  the  trial,  that  the  prisoner  was  in  the  room 
with  other  prisoners,  who  had  been  brought  from  the  Salem 
jail  to  this  court  at  Sandy  Hill,  by  the  jailer.  Being  requested 
by  the  jailer  to  go  into  another  room,  the  prisoner  refused  to 


14  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Porter. 

go,  and  the  jailer  attempting  to  coerce  him  to  do  so,  he  resisted 
and  struck  the  jailer. 

J.  Willard,  for  the  prisoner,  objected  that  the  prosecutor  had 
not  shown  any  right  to  detain  the  prisoner,  and  that  such  right 
could  not  be  proved  by  parol. 

WAL WORTH,  Circuit  Judge. — The  prosecutor  must  produce 
the  mittimus  to  show  the  prisoner  was  legally  in  his  custody. 
For  aught  that  appears,  the  prosecutor  was  illegally  detaining 
the  prisoner,  and  if  so,  he  had  a  right  to  resist  any  attempt  of 
the  prosecutor  to  restrain  him  of  his  liberty. 

The  mittimus  was  not  produced,  and  the  prisoner  was  ac- 
quitted. 


WASHINGTON  OVER  AND  TERMINER,  July  17, 1823.     Before  Wai- 
worth,  Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  WILLIAM  PORTER. 

A  prisoner  can  not  be  convicted  on  an  indictment  for  blasphemy,  on  his  mere 
confession  made  out  of  court,  that  he  had  made  use  of  the  words  charged 
in  the  indictment ;  the  prosecutor  must  also  show  that  an  offence  had  been 
committed,  or  that  blasphemous  words  had  actually  been  uttered. 

Intoxication  is  no  excuse  on  an  indictment  for  blasphemy. 

The  prisoner  was  indicted  for  blasphemy,  in  speaking  the 
following  words:  "  God  Almighty  is  a  whoremaster,  the  Virgin 
Mary  a  damned  whore,  and  Jesus  Christ  a  bastard." 

The  public  prosecutor  to  establish  the  speaking  of  the  words, 
called  JJlfred  White,  and  offered  to  prove  by  him,  that  in  a 
conversation  with  the  prisoner,  he  admitted  to  the  witness  that 
at  a  whortleberrying  party  he  had  made  use  of  the  expressions 
charged  in  the  indictment. 

WALWORTH,  Circuit  Judge. — This  is  not  legal  evidence  to 
prove  the  offence.  A  person  can  never  be  convicted  of  a  crime 
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on  his  own  confession,  made  out  of  court,  without  first  proving 
a  crime  committed,  or  giving  some  testimony  in  addition  to 
the  confession,  from  which  the  court  and  jury  can  legally  infer 
that  the  offence  has  been  committed  by  some  one.  In  this 
case,  if  any  person  heard  the  words  spoken,  his  testimony 
should  be  adduced.  If  they  were  not  heard  by  any  person,  no 
crime  could  have  been  committed,  and  the  prisoner  might  as 
well  be  convicted  if  he  had  merely  confessed  he  once  thought  so. 

But  even  if  this  were  legal  evidence  to  prove  a  crime  com- 
mitted, the  confession  does  not  go  far  enough,  as  the  prisoner 
did  not  admit  that  the  words  were  spoken  within  the  time  of 
limitation,  or  even  that  they  were  spoken  within  this  county 
or  state. 

A  witness  afterwards  swore  positively  to  the  speaking  of  the 
same  words  at  Root's  tavern  in  Hebron,  as  laid  in  the  indict- 
ment, a  few  minutes  after  the  confession  above  mentioned  had 
been  made. 

Z.  R.  Shepherd  and  7.  Willard,  for  the  prisoner,  then  offered 
to  prove  that  the  prisoner  was  so  beastly  drunk  that  he  did  not 
know  what  he  said. 

WALWORTH,  Circuit  Judge. — That  is  no  excuse,  and  only 
aggravates  the  offence. 

This  witness,  however,  was  discredited,  and  the  jury  gave  a 
verdict  of  acquittal. 
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WARREN  OYER  AND  TERMINER,  July  18,  1823.    Before  Walworth, 
Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  RICHARD  FULLER. 

That  an  indictment  was  recently  found  is  not  a  ground  for  putting  off  a  trial 

in  a  capital  case,  especially  where  the  prisoner  lias  been  a  long  time  in 

prison,  charged  with  the  offence. 
It  is  not  good  ground  of  challenge  to  the  array,  that  the  jury  was  drawn  and 

the  panel  certified  by  the  deputy  clerk,  instead  of  the  clerk,  who  was  absent. 
It  is  not  a  good  ground  of  challenge  to  a  juror  for  principal  cause,  that  he  had 

expressed  his  opinion  hypothetically. 
Where  a  juror  is  challenged  for  favor,   and  triors   are  appointed,  the  juror 

himself  may  be  sworn  as  a  witness  before  them,  to  state  or  explain  any 

facts  which  do  not  impeach  his  character  or  his  motives. 
Intoxication  is  a  voluntary  deprivation  of  reason,  and  can  not  be  given  .in 

evidence,  even  on  a  trial  for  murder,  to  excuse  the  offender. 
Where  a  person  carelessly  discharged  a  gun  loaded  with  ball  into  the  highway, 

when  it  was  quite  dark,  and  thereby  unintentionally  killed  a  person  who 

was  passing,  and  whom  he  did  not  see,  such  killing  was  manslaughter  at 

common  law. 

The  prisoner  was  indicted  for  the  murder  of  Andrew  Fish,  and 
was  tried  at  the  Warren  Oyer  and  Terminer  before  WAL WORTH, 
Circuit  Judge,  and  two  Judges  of  the  County  Court. 

Wm.  Hay,  Jun.,  and  R.  West  on,  of  counsel  for  the  prisoner, 
moved  to  put  off  his  trial  on  the  ground  that  the  indictment 
had  been  recently  found,  at  the  court  then  sitting. 

THE  COURT  decided  that  as  the  prisoner  had  been  committed 
many  months  before,  on  the  charge  of  murder,  on  the  finding 
of  the  coroner's  inquest,  the  recent  finding  of  this  indictment 
ivas  no  cause  for  putting  off  the  trial. 

The  counsel  then  challenged  the  array,  on  the  ground  that 
the  jury  was  drawn  and  the  panel  certified  by  the  deputy  clerk, 
in  the  absence  of  the  clerk. 

THE  COURT  decided  that  in  the  absence  of  the  clerk,  the 
deputy  might  lawfully  draw  the  jury  and  certify  the  panel 
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That  the  statute  authorizing  clerks  to  appoint  deputies,  (  I  R.  L. 
523,)  was  mean*  to  provide  for  a  case  of  vacancy  in  the  office, 
and  to  make  it  compulsory  on  the  clerk  to  have  a  deputy.  But 
the  clerk  at  common  law  might  also  execute  the  office  by 
deputy;  and  the  case  of  the  clerkship  of  Ulster  county  \vas 
mentioned,  which,  before  the  revolution,  had  been  granted  to 
Gov.  George  Clinton  for  life,  and  was  executed  by  P.  Tappen, 
his  deputy,  during  the  life  of  Gov.  Clinton. 

The  prisoner  thereupon,  for  the  purpose  of  evading  a  trial  at 
that  time,  challenged  peremptorily  twenty  of  the  jurors,  and 
challenged  others  for  cause,  &c.,  as  having  made  up  and  ex- 
pressed an  opinion  as  to  his  guilt  or  innocence. 

THE  COURT  decided  that  where  a  juror  had  no  knowledge  of 
the  facts  except  from  hearsay,  and  had  only  expressed  an  opinion 
hypothetically,  as,  "  If  what  I  have  heard  is  true,"  &c.,  he  was 
not  thereby  rendered  incompetent. 

A  juror  was  challenged  for  favor,  and  triors  were  appointed 
by  the  court;  a  witness  on  the  part  of  the  prisoner  testified 
that  in  a  conversation  with  the  juror,  a  few  days  previous,  he 
understood  him  to  express  a  decided  opinion  as  to  the  guilt  oi' 
the  prisoner. 

The  counsel  for  the  people  asked  that  the  juror  might  be 
sworn  and  testify  before  the  triors,  to  explain  the  conversation 
which  was  testified  to  by  the  witness. 

THE  COURT  decided  the  juror  might  be  sworn  for  that  purpose, 
as  the  question  did  not  go  to  impeach  his  character  or  motives, 
in  any  way.  He  was  sworn,  and  testified  that  he  never  had 
made  up  any  opinion  as  to  the  guilt  or  innocence  of  the  accused, 
and  had  not  expressed  any  opinion  to  his  knowledge,  except 
hypothetically.  as,  "If  what  he  had  heard  was  true,"  &c. 
And  if  the  other  witness  had  understood  him  to  express  a  posi- 
tive opinion,  he  had  either  misunderstood  him,  or  that  he,  the 
juror,  had  said  what  he  did  not  intend  to  say;  and  that  he  had 
no  recollection  of  ever  saying  so.  The  triors,  after  consulting 
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together  a  few  minutes,  decided  that  the  juror  was  indifferent 
between  the  prisoner  and  the  prosecution,  £c. 

The  counsel  for  the  prisoner  offered  to  prove  that  he  was 
intoxicated  at  the  time  of  the  commission  of  the  offence. 


THE  COURT  decided  that  the  evidence  was  improper;  that 
intoxication  was  a  voluntary  deprivation  of  reason;  that  if  a 
person  under  the  influence  of  liquor  does  an  act  which  would 
be  a  crime  if  he  were  sober,  the  intoxication  is  an  aggravation 
of  the  offence,  and  can  not  be  given  in  evidence  in  mitigation 
of  the  guilt  of  the  prisoner. 

The  prisoner  discharged  his  gun,  loaded  with  a  ball,  into  the 
public  highway  about  9  o'clock  in  the  evening,  when  it  was 
quite  dark,  and  killed  Fish,  who  was  in  the  highway,  a  few 
feet  only  from  the  muzzle  of  the  gun;  and  if  he  shot  him  inten- 
tionally, as  the  evidence  tended  to  show,  there  could  be  no 
doubt  but  that  he  was  guilty  of  murder. 

THE  COURT  charged  the  jury,  that  if  they  should  be  of  opinion 
that  the  prisoner  was  not  guilty  of  murder,  but  that  he  shot 
the  deceased  unintentionally,  without  knowing  that  he  was 
there,  still  it  was  not  excusable  homicide.  For  the  act  of  firing 
-into  the  street  in  the  manner  described,  was  gross  carelessness, 
.and  was  calculated  to  endanger  the  lives  of  persons  passing 
along  the  street.  That  killing  a  human  being  by  such  care- 
Jessness,  would  constitute  the  crime  of  manslaughter. 

The  jury  found  the  prisoner  guilty  of  manslaughter  only,  and 
;he  was  sentenced  to  fourteen  years'  imprisonment  in  the  state 
prison. 
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MONTGOMERY   OVER   AND   TERMINEK,   July  21,    1823.     Before 
Walworth)  Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  ANDREW  WILLEY. 
That  the  prisoner  was  intoxicated  is  no  defence  to  an  indictment  for  perjury. 

The  prisoner  was  indicted  for  perjury.  It  appeared  that  in 
June,  previous  to  the  trial,  he  came  in  company  with  one  or 
two  other  persons,  from  the  county  of  Schenectady  to  a  magi- 
strate in  the  county  of  Montgomery,  to  whom  he  was  a  stranger, 
and  made  a  complaint  against  one  James  Thomas,  for  the 
murder  of  a  man  on  board  of  a  sloop  on  the  Mohawk  river,  in 
that  county,  and  he  testified  to  a  number  of  facts,  positively 
charging  Thomas  with  the  crime.  It  appeared  by  a  number 
of  witnesses  that  the  whole  story  was  an  entire  fabrication. 

B.  Chamberlin,  for  the  prisoner,  offered  to  prove  that  he  was 
intoxicated  at  the  time  he  came  before  the  magistrate  and  ob- 
tained the  warrant;  and  the  counsel  stated  that  such  a  defence 
had  been  admitted  by  Chief  Justice  Spencer  in  a  case  of  per- 
jury- 

W.  7.  Dodge,  (District  Attorney,)  for  the  people. 

WALWORTH,  Circuit  Judge. — It  is  a  general  rule  in  criminal 
prosecutions,  that  the  intoxication  of  the  accused  is  no  defence 
and  forms  no  excuse  for  the  commission  of  a  crime  (a).  It 
has  been  frequently  so  decided  even  in  the  case  of  murder, 
though  Judge  Van  Ness  once  permitted  the  fact  of  intoxication 
to  be  proved  to  rebut  the  presumption  of  malice,  where  a  man 
had  been  killed  in  a  sudden  affray,  and  to  show  that  the  act 
was  the  effect  of  sudden  passion,  and  not  of  premeditation. 
But  the  correctness  of  that  decision  has  been  much  doubted. 

(a)  2  Coke  Lit.  247 ;  1  Plow.  Rep.  19  ;  4  Coke's  Rep.  125  ;  1  Hawk.  P.  C.  2 ; 
1  Kale's  P.  C.  32;  Burn's  I.,  title  "  Alehouse,"  14,  and  "  Lunatic." 
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There  can  be  nothing  in  a  case  of  barefaced  perjury,  like  the 
present,  to  take  it  out  of  the  general  rule.  There  must  be  some 
mistake  about  the  case  said  to  have  been  decided  by  Chief 
Justice  Spencer.  But  even  if  he  did  so  decide,  it  was  contrary 
to  the  uniform  decisions  of  courts  in  relation  to  such  a  defence, 
and  therefore  can  not  be  the  law. 

The  jury,  without  leaving  the  bar,  found  the  prisoner  guilty, 
and  he  was  sentenced  to  ten  years'  imprisonment  in  the  state 
prison. 


SARATOGA  OYER  AND  TERMINER,  July  29,  1823.     Before  Wai- 
worth,  Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  ERIAL  HEWIT. 

On  the  trial  of  an  indictment  for  forgery,  where  the  M-itnesses  disagree  as  to 
the  genuineness  of  the  signature,  comparison  of  hands  is  admissible,  (a)  and 
the  prisoner  may  prove  by  the  cashier  of  a  bank  or  others,  who  are  in  the 
habit  of  examining  signatures  with  a  view  to  detect  forgeries,  that  the  in- 
strument alleged  to  be  forged  is  not  a  simulated  hand. 

The  prisoner  was  indicted  for  forging  a  note  against  one 
Elisha  Oakley,  for  twenty -five  dollars.  Oakley  testified  that 
he  gave  to  the  prisoner  a  note  for  $5,  of  the  same  date  as  the 
one  produced,  but  that  he  never  gave  one  for  $25,  and  that  his 
name  subscribed  to  the  note  was  not  his  signature.  Several 
witnesses  stated  that  they  were  acquainted  with  the  handwriting 
of  the  prosecutor,  and  believed  it. was  not  his  handwriting. 
On  the  part  of  the  prisoner,  several  witnesses  testified  that  they 
believed  it  was  the  handwriting  of  the  prosecutor. 

The  counsel  for  the  prisoner  then  produced  a  number  of 
writings,  to  which  the  name  of  the  prosecutor  was  subscribed, 

(a)  NOTE. — It  is  usual,  in  the  ecclesiastical  coiirts,  to  admit  comparison  of 
handwriting,  in  contests  respecting  the  execution  of  wills.  Beaumont  vs. 
Perkins,  Heath  vs.  Watts,  Rexley  vs.  Rivet,  1  Phillimore's  Rep.  75  to  80, 
Good  title  ex  dem.  Rivet  vs.  Eraham,  4  Term  R.  407  in  B.  R. 
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which  signatures  were  admitted  to  be  genuine,  and  offered  to 
prove  by  comparison  with  the  signature  on  the  note  that  it  was 
in  the  same  handwriting.  The  prisoner  also  offered  to  prove, 
by  the  cashier  of  a  bank,  that  the  signature  to  the  note  was  a 
genuine  signature  and  not  a  simulated  one. 

WALWORTH,  Circuit  Judge. — It  is  laid  down  as  a  general 
rule  of  evidence,  that  comparison  of  handwriting  is  not  to  be 
permitted.  But  this  rule  must  be  taken  with  many  exceptions. 
I  apprehend  the  true  rule  to  be  that  comparison  of  hands  is  not 
to  be  admitted  as  direct  evidence,  to  prove  or  disprove  the 
genuineness  of  a  signature  or  writing.  But  in  a  case  where 
the  ordinary  evidence  of  that  fact  is  so  contradictory  as  to  leave 
it  doubtful,  then  such  evidence  may  be  given;  as  in  this  case, 
where  many  witnesses  equally  well  acquainted  with  the  hand- 
writing of  the  prosecutor,  have  formed  different  opinions  of  the 
genuineness  of  the  signature,  from  their  knowledge  of  his  hand- 
writing. From  my  own  experience,  I  am  satisfied  that  the 
comparison  of  handwriting  is  frequently  more  to  be  relied  on, 
in  such  cases,  than  the  ordinary  evidence  which  is  given  as  to 
handwriting. 

The  prisoner  may  also  prove  by  the  cashier  who  has  been  in 
the  habit  of  examining  the  signatures  to  notes  and  bank  bills, 
to  ascertain  their  genuineness,  that  the  signature  to  this  note 
is  not  a  simulated  hand.  It  is  such  evidence  as  is  given  every 
day  on  indictments  for  passing  counterfeit  money. 

'!  •. 

Prisoner  acquitted. 
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SARATOGA  OYER  AND  TERMINER,  July  29,  1823.     Before  Wai- 
worth,  Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  GILBERT  WOOD. 

If  a  servant,  entrusted  with  the  care  of  a  horse  of  his  master,  takes  it  from  the 
stable  of  his  master,  with  intent  to  run  away  with  it,  he  is  guilty  of  stealing. 
The  horse  in  the  stable  of  the  master  is  in  the  actual  possession  of  the  mas- 
ter and  not  of  the  servant. 

The  prisoner  was  indicted  for  horse  stealing.  He  was  in  the 
employ  of  the  owner  of  the  horse,  as  a  common  laborer;  and  it 
was  part  of  his  duty  to  water  and  feed  the  horse,  which  was 
kept  in  a  stable.  In  the  absence  of  the  owner  and  his  family, 
the  prisoner  went  to  the  barn  and  took  out  the  horse  and  saddled 
and  bridled  him,  went  to  the  house  and  took  from  thence  a 
coat  and  pantaloons  belonging  to  the  prosecutor,  and  rode  off'. 
The  prosecutor  returned,  and  missing  the  horse,  &c.,  he  pursued 
the  prisoner  and  overtook  him  about  ten  miles  from  the  place 
from  which  the  horse  had  been  taken,  and  evidently  running 
away  with  the  horse. 

The  counsel  for  the  prisoner  insisted  that  as  the  prisoner  had 
been  entrusted  with  the  care  of  the  horse,  he  should  have  been 
indicted  for  embezzling,  and  that  he  was  not  guilty  of  stealing. 

WAL WORTH,  Circuit  Judge. — There  can  be  no  pretence  in 
this  case,  that  the  horse  was  in  the  legal  possession  of  the  pri- 
soner at  the  time  it  was  taken.  The  horse  in  the  stable  was 
not  only  in  the  constructive  but  in  the  actual  possession  of  the 
owner.  It  was  there  the  offence  was  committed  by  the  prisoner 
in  taking  the  horse  from  the  stable,  with  intent  to  run  away 
with  it.  It  was  therefore  never  legally  in  his  possession. 

Prisoner  convicted. 
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SARATOGA  OYER  AND  TERMINER,  July  29,  1823.     Before 
worth,  Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  JOHN  SNYDER 


A  person  indicted  for  burglar}'  in  breaking  and  entering,  &c.,  with  intent  to 
steal,  and  then  and  there  stealing,  &c.,  may  be  acquitted  of  the  burglary 
and  convicted  on  the  same  count  for  the  simple  larceny. 

The  prisoner  was  indicted  for  burglary  for  breaking  and 
entering  the  dwelling  house  of  William  Stratton,  at  Saratoga 
Springs,  and  stealing  boots,  shoes,  &c. 

The  place  in  which  the  felony  was  committed  was  a  room  in 
the  dwelling  house  of  Stratton,  occupied  by  him  as  a  shoe  shop. 
There  was  no  communication  between  the  shop  and  the  other 
part  of  the  house,  which  was  occupied  by  Stratton's  family, 
except  by  an  outside  door  which  opened  into  a  yard  surround- 
ing the  whole  building.  The  whole  building  was  erected 
together  under  the  same  roof;  and  some  of  the  rooms  occupied 
by  the  family  were  above  and  some  on  the  same  floor  with,  and 
some  below  the  room  occupied  as  a  shop. 

S.  G.  Huntington,  for  the  prisoner,  objected  that  the  offence 
was  not  burglary,  and  that  as  there  was  no  count  in  the  indict- 
ment for  petit  larceny,  the  prisoner  must  be  acquitted. 

WALWORTH,  Circuit  Judge.  —  The  indictment  in  this  case 
includes  the  felonious  stealing  of  the  boots  and  shoes;  and  it 
is  a  general  rule,  that  where  an  indictment  for  felony  includes  a 
felony  of  a  lesser  degree,  the  prisoner  may  be  acquitted  of  the 
greater  and  convicted  of  the  lesser  offence.  As  in  an  indictment 
for  petit  treason,  the  prisoner  may  be  acquitted  of  that  offence 
and  convicted  of  murder  or  of  manslaughter.  And  in  an  indict- 
ment for  burglary,  where  a  felonious  taking  of  the  goods  is  also 
charged  to  constitute  the  crime  of  burglary,  the  prisoner  may 
be  acquitted  of  the  breaking  and  entering  the  dwelling  house 
in  the  night  time,  and  may  be  convicted  of  the  simple  larceny. 
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The  court  is  also  of  opinion  that  the  shop,  as  it  was  situated 
in  this  case,  constituted  a  part  of  the  dwelling  house.  It  was 
under  the  same  roof,  built  at  the  same  time,  occupied  by  the 
same  person,  was  nearly  surrounded  by  rooms  occupied  by  his 
family,  and  the  whole  was  separated  from  the  street  by  a  com- 
mon enclosure  (a). 

Prisoner  convicted  of  burglary. 


SARATOGA  OYER  AND  TERMIXER,  July  30,  1823.     Before  Wai- 
worth,  Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  SAMUEL  VINEGAR. 

The  principles  by  which  a  jury  are  to  be  governed,  on  an  indictment  for  an 
assault  and  battery  with  intent  to  commit  murder,  are  the  same  as  on  an 
indictment  for  murder. 

Where  the  prisoner  was  the  aggressor,  and  commenced  the  attack  and  made 
use  of  such  weapons,  &c.,  as  were  calculated  to  endanger  life,  it  was  held 
that  malice  would  be  inferred,  and  that  the  fact  that  the  prisoner  was  in  the 
heat  of  passion,  would  not  mitigate  the  offence  into  a  lesser  crime. 

The  prisoner  was  indicted  for  assault  and  battery  upon 
Richard  Van  Der  Carr,  with  intent  to  murder  him. 

The  prisoner  and  Van  Der  Carr  were  at  work  in  a  store  in 
Waterford,  carrying  out  wheat  which  Samuel  Sillman  was 
measuring  up.  Van  Der  Carr,  without  being  in  anger,  was 
calling  the  prisoner  by  bad  names  and  endeavoring  to  irritate 
him;  and  the  prisoner  had  once  or  twice  clinched  him,  but 
they  had  been  parted  by  the  person  who  was  measuring  the 
grain.  The  prisoner  had  become  very  angry;  and  after  they 
had  been  parted  the  last  time,  as  Van  Der  Carr  turned  to  go 
from  him,  the  prisoner  seized  a  nail  hammer  which  lay  near 
him,  and  running  up  behind  him  struck  him  with  it  on  the 

(a)  Rex  vs.  Gibson  et  al,  1  Leach,  357  ;  Archbold,  16G. 
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back  of  his  head  and  knocked  him  down;  and  he  gave  him  a 
second  stroke  before  Sillman,  the  other  person  present,  disco- 
vered him.  Sillman  then  attempted  to  get  the  hammer  from 
him,  but  the  prisoner  struck  him  and  drove  him  back,  and  gave 
to  Van  Der  Carr  a  third  stroke;  and  he  was  in  the  act  of  re- 
peating it  when  his  arm  was  arrested  by  another  person  who 
came  to  their  assistance.  A  surgeon,  who  examined  the  wounds, 
testified  that  each  blow  of  the  hammer  had  broken  through 
Van  Der  Carr's  skull;  and  that  the  ordinary  effect  of  such  blows 
would  be  to  destroy  life. 

G.  W.  Kirtland,  for  the  prisoner,  contended  that  he  was  not 
guilty  of  assault  and  battery  with  intent  to  murder,  as  it  was  in 
the  heat  of  passion. 

WALWOBTH,  Circuit  Judge,  charged  the  jury  that  the  prin- 
ciples by  which  their  decision  was  to  be  governed,  were  the 
same  as  on  an  indictment  for  murder.  But  it  was  not  every 
case  of  taking  life  in  a  sudden  affray,  or  in  the  heat  of  passion, 
which  could  be  mitigated  into  manslaughter.  Malice  might 
be,  and  frequently  was  inferred  from  the  particular  circum- 
stances of  the  case;  as  where  the  prisoner  commenced  the 
attack  and  made  use  of  such  weapons  as  would  be  likely  to 
endanger  life.  In  this  case,  if  the  prisoner  intended  to  take, 
the  life  of  Van  Der  Carr,  he  was  guilty  of  the  offence  charged 
in  the  indictment,  and  would  have  been  guilty  of  murder  if  he 
had  succeeded. 

Verdict,  guilty. 

VOL.  II.  4 
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FRANKLIN  OVER  AND  TERMINER,  August  21,  1823.     Before 
Walworth,  Circuit  Judge,  anil  the  County  Judges. 

THE  PEOPLE  vs.  REUBEN  BANKER. 

On  the  trial  of  an  indictment,  the  counsel  for  the  prosecution  has  the  right  to 
introduce  in  evidence  the  examination  of  the  prisoner  taken  before  the  com- 
mitting magistrate,  although  it  appears  by  such  examination  that  no  con- 
fessions were  made  by  the  prisoner,  and  that  he  refused  to  answer  or  to 
give  any  account  of  the  transaction  in  question. 

The  prisoner  was  indicted  for  passing  counterfeit  money. 
He  had  passed  several  bills  and  had  others  in  his  possession. 
He  was  a  transient  person  and  pretended  1o  be  traveling.  There 
were  many  facts  to  induce  a  belief  that  he  knew  the  bills  to  be 
counterfeit,  and  that  he  was  a  retailer  of  counterfeit  bills. 

The  counsel  for  the  people  offered  his  examination,  taken 
before  the  magistrate,  in  evidence. 

The  counsel  for  the  prisoner  objected  to  the  evidence,  on  the 
ground  that  no  confessions  or  admissions  whatever  were  made 
before  the  justice,  and  that  the  bare  refusal  of  the  prisoner  to 
answer  could  not  be  evidence  against  him. 

WALWOETH,  Circuit  Judge. — The  proceedings  before  the 
magistrate  are  always  legal  evidence  of  what  actually  took 
place  on  such  examination.  The  examination  is  taken  as  well 
for  the  purpose  of  enabling  the  accused  to  explain  the  unfavor- 
able circumstances  which  appear  against  him  as  to  obtain  a 
knowledge  of  those  facts  which  may  tend  to  convict  him  of 
guilt.  It  is  true  that  the  person  arrested  and  brought  before  a 
magistrate  for  examination  is  not  bound  to  make  any  answer 
whatever,  either  to  show  his  guilt  or  innocence  of  the  charge 
alleged  against  him.  But  if  he  does  refuse  to  give  any  account 
of  himself,  or  of  the  transaction,  the  court  and  jury  on  his  trial 
have  aright  to  know  that  fact,  in  a  case  like  the  present,  where 
the  offence  must  in  all  cases  depend  either  upon  the  admission 
of  the  party  or  upon  circumstantial  evidence.  Such  a  refusal 
alone  can  not  be  sufficient  to  convict  any  person  of  a  crime. 
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but  if  there  are  strong  circumstances  against  a  prisoner,  and 
he  has  refused  to  improve  this  opportunity,  which  the  law  gives 
him, to  explain  those  circumstances,  he  can  not  complain  it' the 
jury  presume  they  could  not  be  explained  consistently  with  his 
innocence. 


FRANKLIN  OYER  AND  TEBMINER,  August  22,  1823.     Before 
Walworth,  Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  JOHN  BATES. 

Assault  and  battery,  -with,  intent  to  commit  a  rape,  may  be  proved  without  the 
testimony  of  the  person  injured. 

Where  there  is  reason  to  believe  that  the  person  injured  is  kept  out  of  the 
way  by  the  prisoner  or  his  friends,  and  the  assault  and  battery,  &c.,  are 
proved  by  persons  who  heard  the  cries  of  the  woman  and  witnessed  the 
transaction  from  a  distance,  the  jury  may  infer  the  intent  from  the  circum- 
stances as  proved.  ' 

The  prisoner  was  indicted  for  an  assault  and  battery,  with 
an  intent  to  commit  a  rape  on  Anne  Cubes,  who  was  not  pre- 
sent at  the  trial.  She  and  her  husband  were  transient  persons 
and  foreigners,  and  there  were  strong  reasons  to  believe  they 
had  been  hired  to  go  off  by  the  friends  of  the  prisoner.  Brown, 
the  principal  witness,  who  resided  in  Canada,  had  been  offered 
a  sum  of  money  if  he  would  not  appear  against  the  accused. 
Brown  testified  that  in  passing  along  the  road,  in  a  retired 
place  near  evening,  he  heard  the  cries  of  a  woman  for  help. 
Passing  over  a  small  hillock  in  the  road,  he  discovered  the 
prisoner  who  had  hold  of  Mrs.  Cubes,  and  was  apparently 
attempting  to  drag  her  into  a  small  piece  of  woods  adjoining 
the  road.  She  was  screaming  and  appeared  much  frightened. 
When  the  witness  came  up,  she  requested  him,  though  a  stranger, 
to  go  with  her  to  her  residence.  The  prisoner  ordered  the 
witness  to  be  off;  who  thereupon  called  for  assistance  to  others 
who  came  in  sight,  and  the  prisoner  on  discovering  them,  fled 
into  the  woods. 
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J.  Par/churst,  of  counsel  for  the  prisoner,  contended  that  he 
could  not  be  convicted  for  this  offence  without  the  testimony 
of  Mrs.  Cubes,  upon  whom  the  rape  was  charged  to  have  been 
attempted. 

WALWORTH,  Circuit  Judge. — The  testimony  of  the  person 
injured  is  not  absolutely  necessary  in  a  case  of  this  kind;  which 
differs  materially  from  the  case  of  an  actual  rape.  This  is  only 
a  question  of  intention.  That  question  the  jury  must  determine 
from  the  circumstances  of  the  case.  And  I  can  hardly  imagine 
how  they  could  be  made  stronger,  if  the  woman  was  herself  a 
witness.  If  she  could  explain  these  circumstances  so  as  to 
make  them  consistent  with  the  innocence  of  the  prisoner,  it 
wras  his  duty  to  procure  her  attendance  at  the  trial. 

The  jury  found  the  prisoner  guilty,  and  he  was  sentenced  to 
seven  years'  imprisonment  in  the  state  prison. 


ST.  LAWRENCE  OYER  AND  TERMINER,  August  28,  1823.     Before 
Walworth,  Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  WILLIAM  KIKBY. 

Every  willful  and  intentional  taking  of  life  of  a  human  being  without  a  justi- 
fiable cause,  is  murder  at  common  law,  if  done  with  deliberation  and  not  in 
the  heat  of  passion,  and  legal  malice  is  always  implied  in  such  cases. 

It  is  not  necessary  to  prove  express  malice  or  ill  will  against  the  person  killed  ; 
thus  when  children  were  drowned  to  prevent  their  coming  to  want,  it  was 
held  that  the  law  would  imply  malice  from  the  illegality  of  the  act. 

Every  person  is  presumed  to  be  sane  until  the  contrary  appears. 

The  prisoner  was  indicted  for  the  murder  of  John  Hughes,  a 
boy  four  years  old. 

The  facts,  as  they  appeared  on  the  trial,  were  as  follows: 
The  prisoner  with  his  wife  and  three  children,  the  two  oldest 
being  children  of  his  wife  by  a  former  husband,  came  to  the 
village  of  Ogdensburgh  from  Canada  in  search  of  employment, 
about  four  days  before  the  alleged  murder,  and  put  up  at  a  public 
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house.  About  10  o'clock  in  the  morning  of  the  fourth  day 
after  his  arrival  at  Ogdensburgh,  he  took  the  two  youngest 
children  (his  own  daughter  about  two  years  old,  and  his  step- 
son about  four  years  old.)  to  the  bridge  which  crosses  the 
Oswegatchie  river  in  the  village,  and  threw  them  into  the 
river  and  they  were  then  immediately  carried  under  the  ice  and 
drowned.  A  woman  who  resided  near  the  bridge,  saw  the 

O      f 

transaction  from  her  window  and  came  out  and  asked  him 
whose  those  children  were,  and  he  replied  they  were  his.  He 
then  went  deliberately  into  a  law  office  near  by  and  inquired 
for  a  magistrate,  and  being  informed  there  was  one  present,  he 
said  he  had  just  drowned  his  two  children,  and  wished  to  be 
committed  to  jail  before  his  wife  found  it  out.  He  was  com- 
mitted for  examination,  and  in  the  afternoon  was  examined  before 
the  magistrate,  and  stated,  in  substance,  that  he  drowned  the 
children  in  the  manner  above  stated,  and  that  he  had  it  in  contem- 
plation to  drown  them  for  about  a  week  previous.  The  children 
had  given  him  no  offence,  but  he  drowned  them  because  he 
thought  it  better  for  them  to  go  into  eternity  than  to  stop  in 
this  world.  He  intended  to  destroy  himself  with  the  children, 
but  at  the  moment  he  was  about  to  do  it,  the  thought  struck 
him  that  suspicion  might  rest  on  his  wife,  and  he  determined  to 
stay  to  prevent  such  suspicion.  That  for  the  last  six  months  he 
had  determined  to  destroy  himself,  and  believed  he  should  have 
been  happy  if  he  had  th  owned  himself  with  the  children.  He 
was  educated  a  Christian  and  believes  in  the  gospel. 

Prisoner  was  cool  and  collected,  and  to  the  question,  did  he 
not  know  he  was  commanded  by  the  scripture  not  to  kill,  he 
replied,  "  The  Lord  did  not  destroy  Cain." 

A  physician  attended  the  examination  of  the  prisoner,  and 
endeavored  in  a  variety  of  ways  to  ascertain,  if  possible, 
whether  he  was  insane  generally  or  partially,  or  on  any  parti- 
cular subject,  and  he  could  discover  nothing  to  induce  a  belief 
that  the  prisoner  was  insane.  The  sheriff  and  jailor,  in  whose 
custody  the  prisoner  had  been  for  eight  months  before  the  trial, 
testified  that  during  that  time  he  had  discovered  nothing  like 
insanity,  or  to  induce  him  to  think  he  was  not  in  the  possession 
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of  his  senses  like  other  men.  The  sheriff  also  produced  several 
quires  of  manuscript,  written  by  the  prisoner  on  religious  sub- 
jects while  in  jail,  which  contained  no  evidences  of  mental 
derangement,  but,  on  the  contrary,  exhibited  much  strength  of 
reasoning  and  showed  that  the  prisoner  must  have  received  a 
good  education. 

Several  witnesses  from  Canada,  where  the  prisoner  had 
worked  the  previous  summer,  testified  that  he  acted  rather 
singularly,  was  frequently  in  a  reverie,  and  was  writing  a  con- 
siderable part  of  the  time  when  not  employed  at  labor.  His 
family  were  then  absent  and  he  appeared  very  anxious  to  have 
them  come  to  him,  and  when  they  did  come,  he  appeared  very 
affectionate  to  his  wife  and  the  children.  He  sometimes 
talked  of  destroying  himself,  and  one  night  he  went  out,  as  he 
said,  for  the  purpose  of  drowning  himself.  The  family  where 
he  boarded  became  alarmed,  and  were  out  several  hours  in 
pursuit  of  him,  along  the  shores  of  the  river,  but  did  not  find 
him.  During  the  night  he  got  into  the  house  through  the 
window,  and  in  the  morning  he  said  if  the  tavern  keeper  had 
given  him  a  gill  of  liquor  he  should  have  then  been  in  eternity, 
but  he  would  not  give  it  him.  At  another  time  he  told  a 
British  sergeant  he  was  a  deserter,  and  went  with  him  to  the 
fort  to  deliver  himself  up,  but  returned  after  two  or  three  days. 
One  of  the  clergymen  of  the  place,  who  had  frequently  visited 
prisoner  in  jail  since  his  confinement,  had  conversed  with  him 
on  religious  subjects,  thought  some  of  his  ideas  very  singular 
and  his  mind  sometimes  appeared  confused.  One  time  he 
asked  witness  if  he  thought  sin  would  damn  a  man,  and  on 
witness  answering  in  the  affirmative,  he  replied  he  thought  it 
was  not  sin  but  unbelief  that  damned  men.  Witness  told 
him  God  hated  sinners  with  a  perfect  hatred,  and  he  said  he 
did  not  believe  it.  That  it  was  sin  God  hated,  but  he  did  not 
hate  sinners.  These  were  the  ideas  he  thought  singular,  and 
which  induced  him  to  think  prisoner's  mind  was  not  perfect. 
He  generally  appeared  serious  and  solemn,  but  would  some- 
times indulge  in  ill-timed  laughter  when  they  were  conversing 
on  serious  subjects. 
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F.  Jitwater  and  «/.  Kirtland,  the  counsel  for  the  prisoner, 
contended  that  there  was  sufficient  evidence  to  satisfy  the  jury 
the  prisoner  was  laboring  under  mental  derangement.  But  if 
they  were  not  satisfied  of  that  fact,  the  prisoner  could  not  be 
convicted  of  murder,  for  there  was  no  evidence  of  malice  against 
the  children,  but,  on  the  contrary,  it  appeared  he  was  much 
attached  to  them. 

WALWORTH,  Circuit  Judge,  charged  the  jury  that  if  they 
were  satisfied  the  prisoner  was  in  the  perfect  possession  of  his 
mental  faculties,  he  was  guilty  of  murder,  although  he  had  no 
express  malice  against  the  children;  that  if  he  intended  to 
destroy  himself,  and  drowned  the  children  to  prevent  their 
coming  to  want,  or  to  relieve  his  wife  from  the  burden  of  sup- 
porting them,  the  law  implied  malice  from  the  illegality  of  the 
act.  Every  willful  and  intentional  taking  the  life  of  a  human 
being,  without  a  justifiable  cause,  is  murder,  if  done  with  deli- 
beration and  not  in  the  heat  of  passion,  and  legal  malice  is 
always  implied  in  such  cases. 

That  the  important  question  in  this  case  was,  whether  the 
prisoner  was  under  the  influence  of  mental  derangement  at  the 
time  the  act  was  done.  If  such  was  the  case,  he  was  not  guilty 
of  any  crime  whatever.  But  if  he  was  in  the  perfect  possession 
of  his  senses,  it  was  murder.  That  this  was  a  question  of  fact 
which  belonged  to  the  jury  exclusively  to  decide;  that  every 
person  was  presumed  to  be  sane  until  the  contrary  appeared; 
that  there  were  several  circumstances  in  this  case  from  which 
an  inference  might  be  drawn  that  the  prisoner  had  not  his 
perfect  mind.  And  the  court  referred  to  the  time,  place  and 
manner  of  the  act  and  the  particular  circumstances  attending 
it,  as  some  of  the  strongest  evidences  in  the  case  to  show  a 
deprivation  of  reason. 

The  jury  retired,  and  after  being  out  about  thirty  minutes, 
returned  a  verdict  of  guilty  against  the  prisoner. 

The  circuit  judge,  however,  doubting  the  sanity  of  the  pri- 
soner, reported  the  case  to  the  governor,  who  commuted  the 
punishment. 
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ONEIDA  OVER  AND  TERMINER,  December  17,  1823.     Before 
Walworth,  Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  JOHN  P.  HARTWELL. 

Verbal  agreements  as  to  proceedings  upon  an  indictment  made  by  parties  and 
their  counsel,  in  the  presence  of  a  court  of  Oyer  and  Terminer,  will  be 
enforced,  if  the  court  has  jurisdiction  of  the  case  to  which  they  refer.  But 
jurisdiction  of  an  indictment  pending  in  another  court  can  not  be  conferred 
by  such  an  agreement. 

But  where,  under  such  an  agreement,  the  prisoner  gave  bail  to  appear  at  the 
next  court  of  Oyer  and  Termiuer,  the  court  refused  to  discharge  him  from 
such  recognizance,  on  the  ground  of  the  general  jurisdiction  of  the  court 
over  all  crimes  and  offences,  and  required  the  prisoner  to  give  bail  to  appear 
in  the  court  in  which  the  indictment  was  pending. 

The  prisoner  had  been  indicted  at  the  court  of  General  Ses- 
sions of  the  Peace  in  Oneida  county,  and  the  indictment  had 
been  removed  by  certiorari  into  the  Supreme  Court,  (u)  but  the 
certiorari  had  not  been  returned.  At  a  former  teim  of  this 
court,  a  verbal  agreement  had  been  made  by  the  public  prose- 
cutor and  the  counsel  for  the  prisoner,  in  the  presence  of  the 
court,  that  the  indictment  should  be  tried  in  the  Oyer  and  Ter- 
miner at  the  present  term,  and  the  defendant  gave  fcail  for  his 
appearance  at  this  -irne. 

Jonas  Platt,  of  counsel  for  the  prisoner,  moved  to  put  off  the 
trial  of  the  cause  on  an  affidavit  of  Hart  well  that  the  agreement 
had  been  entered  into  by  his  counsel  without  his  consent,  and 
that  he  was  not  ready  for  trial  and  had  not  come  prepared,  on 
the  supposition  that  the  cause  could  not  be  tried.  From  the 
facts  shown  on  the  part  of  the  public  prosecutor,  there  was 
reason  to  believe  the  only  object  of  the  prisoner  was  delay. 

WALWORTH,  Circuit  Judge. — Verbal  agreements,  made  in 
the  presence  of  the  court,  will  be  enforced;  but  the  great  dif- 

(n)  A  certiorari  to  remove  an  indictment  from  the  General  Sessions,  is  abo- 
lished. (2  R*v.  Slat.  732.) 
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ficulty  in  this  case  is  that  the  court  had  not  jurisdiction  in  the 
case.  The  indictment  being  removed  from  the  sessions  by 
certiorari,  it  is  in  the  Supreme  Court,  and  this  court  can  only 
have  jurisdiction  of  the  indictment  by  its  being  sent  here  by 
procedendo,  or  certiorari,  and  thereby  leave  the  indictment  as  it 
was  before  the  filing  of  the  certiorari.  At  the  time  the  agree- 
ment between  the  parties  was  made  in  the  presence  of  the  last 
court  of  Oyer  and  Terminer,  that  court  not  being  possessed  of 
the  cause,  the  whole  proceeding  was  coram  nonjudice,  and  could 
not  give  jurisdiction  to  the  court. 

Platt  insisted  that  the  prisoner  should  be  discharged  from 
his  recognizance,  on  the  ground  that  the  court  had  no  jurisdic 
tion  to  take  it,  having  no  jurisdiction  of  the  case. 
-  >a,  fit  , 

WAL WORTH,  Circuit  Judge. — Although  the  court  of  Oyer  and 
Terminer  had  no  jurisdiction  over  this  particular  indictment, 
which  had  been  removed  into  the  Supreme  Court,  yet  it  had 
general  jurisdiction  over  all  crimes  and  offences,  and  might 
take  surety  for  the  peace,  or  a  recognizance  to  appear  at  the 
next  court  of  Oyer  and  Terminer  to  answer  any  indictment 
which  might  be  found.  He  has  voluntarily  entered  into  a  re- 
cognizance, and  he  can  not,  under  the  particular  circumstances 
of  this  case,  be  discharged  therefrom,  unless  he  will  consent  to 
give  new  bail  to  appear  in  the  Supreme  Court  from  time  to 
time,  and  at  the  next  Circuit  Court  in  this  county,  where  the 
trial  on  this  indictment  might  be  had. 

The  prisoner  gave  new  bail  to  appear  at  the  next  Circuit 
Court,  to  have  his  trial  on  the  indictment  and  to  appear  in  the 
Supreme  Court  on  the  return  of  the  postea,  and  gave  a  written 
stipulation  to  plead  the  general  issue  to  the  indictment  in  the 
Supreme  Court,  forthwith,  and  was  thereupon  discharged  from 
his  former  recognizance. 

VOL.  II.  5 
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ONEIDA    OVER   AND   TERMINER,   December  18,    1823.      Before 
Walworth,  Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  PETER  BURNS. 

On  the  trial  of  an  indictment,  it  is  competent  for  the  public  prosecutor  to 
prove,  by  parol,  what  the  prisoner  testified  to  on  a  complaint  made  by  him 
before  a  magistrate  against  a  third  person. 

Where  it  appeared  that  such  complaint  was  made,  and  evidence  given  by  the 
prisoner  against  others  concerned  in  the  commission  of  the  crime,  on  the 
advice  of  his  stepfather,  and  on  the  assurance  that  he  would  be  admitted  as 
"  State's  evidence,"  it  was  held  the  evidence  ought  not  to  be  excluded  on 
the  ground  of  admissions  obtained  by  inducements. 

The  prisoner  was  indicted  for  passing  counterfeit  money,  and 
the  cause  was  tried  at  the  Oneida  Oyer  and  Terminer,  in  De- 
cember, 1823. 

S.  Beardsley,  (District  Attorney,)  for  the  people 
/.  Jl.  Spencer,  for  the  prisoner. 

The  public  prosecutor  offered  parol  evidence  of  what  the 
prisoner  testified  before  a  magistrate  on  making  a  complaint 
against  one  Dana,  which  evidence  was  objected  to  by  prisoner's 
counsel. 

WALV/ORTH,  Circuit  Judge. — There  is  no  law  requiring  the 
complaint  to  be  in  writing.  When  the  accused  is  brought  up 
for  examination,  the  justice  is  to  reduce  to  writing  the  substance 
of  his  examination  and  the  testimony  of  the  witnesses,  but  this 
<loes  not  extend  to  the  original  complaint.  If  the  complaint 
had  been  reduced  to  writing  and  signed  by  the  party,  it  might 
be  the  best  evidence  of  what  he  stated.  But  the  written  me- 
morandums of  the  justice,  if  produced,  could  only  be  used  to 
refresh  his  memory,  and  the  evidence  would  still  be  by  parol. 
Objection  overruled. 

The  counsel  for  the  people  then  offered  in  evidence  the  exa- 
mination of  the  prisoner,  taken  according  to  law,  before  the 
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magistrate.  This  was  objected  to  by  the  prisoner's  counsel, 
who  offered  to  prove  that  inducements  had  been  held  out  to  the 
prisoner  to  obtain  his  confession;  and  for  this  purpose  called 
the  stepfather  of  the  prisoner,  who  testified  that  he  advised  the 
prisoner  to  go  to  the  magistrate  and  make  a  complaint  against 
others  concerned,  and  that  he  would  be  admitted  as  state's 
evidence.  It  further  appeared  from  the  testimony  of  the  pro- 
secutor and  magistrate,  that  the  stepfather  had  taken  great 
pains  to  screen  the  prisoner  from  justice;  that  he  had  in  one 
instance  enabled  him  to  elude  the  pursuit  of  the  officer  who 
was  endeavoring  to  arrest  him;  that  he  had  told  the  magistrate 
the  prisoner  could  bring  out  a  large  gang  of  counterfeiters, 
(which  was  not  true.)  The  justice  intimated  to  him  that  the 
prisoner  had  better  surrender  himself  upon  the  warrant,  but 
gave  no  further  encouragement. 

WALWORTH,  Circuit  Judge. — The  examination  in  this  case 
must  go  to  the  jury.  Under  all  the  circumstances  it  is  a  proper 
case  for  them  to  decide  what  credit  is  to  be  attached  to  the 
testimony  of  the  stepfather,  who  is  called  on  the  part  of  the 
prisoner.  This  is  an  entirely  different  case  from  those  in  which 
inducements  are  held  out  by  the  prosecutor,  or  by  the  officers 
of  justice  to  the  prisoner,  for  the  purpose  of  obtaining  confes- 
sions of  his  guilt. 

The  prisoner  was  convicted,  but  was  recommended  by  the 
court  for  a  pardon,  that  he  might  be  a  witness  against  another 
person,  who  appeared  to  be  a  wholesale  dealer  in  counterfeit 
money. 
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ONEIDA.  OVER  AND  TERMINER,  December  19,  1823.      Before 
Walworth,  Circuit  Judge,  and  the  County  Judges. 

THE  PEOPLE  vs.  WALTER  HOAG. 

Forging  a  receipt  for  a  note  of  hand,  which  when  paid  will  be  in  full,  &c., 
does  not  come  within  the  provisions  of  "  the  act  to  prevent  forging  and 
counterfeiting,"  passed  April  2,  1813,  but  it  is  a  misdemeanor  at  common 
law. 

The  prisoner  was  indicted  and  convicted  for  forging  a  receipt 
in  the  words  following: 

"  Received  of  Walter  Hoag  his  note  of  hand  for  eight  dollars, 
when  paid  it  will  be  in  full  of  debt,  dues  and  demands  of  all 
kinds  whatever  up  to  this  date. 

Pompey,  October  8th,  1819.  EBENEZER  CARR." 

The  prisoner  had  forged  the  receipt  and  offered  it  in  evidence 
on  a  trial  at  the  circuit  to  prevent  a  recovery  on  a  note  given 
previous  to  the  date  of  the  receipt. 

Fortune  C.  White,  the  counsel  for  the  prisoner,  moved  in 
arrest  of  judgment,  on  the  ground  that  the  receipt  mentioned 
in  the  indictment  did  not  come  within  any  of  the  provisions  of 
the  "  act  to  prevent  forgery  and  counterfeiting,"  passed  April 
2,  1813. 

S.  Beardsley,  (District  Attorney,)  for  the  people 

WALWORTH,  Circuit  Judge." — The  provisions  of  the  act  extend 
to  any  acquittance  or  receipts,  either  for  money  or  goods,  or  any 
accountable  receipt  for  any  bill,  note  or  other  security  for  the 
payment  of  money.  But  the  receipt  mentioned  in  this  indict 
rnent  does  not  come  within  either  of  these  descriptions.  It  has 
been  frequently  decided  by  our  courts  that  the  giving  of  a  pro- 
missory note  was  not  an  acquittance  or  discharge  of  the  debt. 
This  is  undoubtedly  a  casus  omissus  in  the  statute,  and  not 
being  a  felony  at  common  law,  the  prisoner  can  not  be  impri- 
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soned  in  the  state  prison.  But  the  offence  of  which  the  prisoner 
is  convicted  is  a  misdemeanor  (a)  at  common  law,  and  the 
words  against  the  form  of  the  statute  in  the  indictment  may  be 
rejected  as  surplusage,  and  judgment  given  against  him  for  the 
common  law  offence. 

The  prisoner  was  sentenced  to  pay  a  fine  of  $25,  and  be 
imprisoned  thirty  days  in  the  county  jail,  he  having  already 
been  long  in  confinement 


SUPREME  COURT.     Albany  General  Term,  December,  1848 
Harris,  Watson  and  Wright,  Justices. 

EPHRAIM  M.  Low,  pl'ffin  error  vs.  THE  PEOPLE,  def  'ts  in  error. 

The  statute  makes  "  bank  notes  "  and  not  "  bank  bills  "  the  subject  of  larceny. 
But  where  the  property  stolen  was  called  in  the  indictment  "bank  bills," 
it  was  held  sufficient,  bank  notes  being  commonly  called  and  known  as 
bank  bills. 

It  is  not  sufficient,  in  an  indictment,  to  describe  the  property  stolen  as  "  sixty 
dollars  in  bank  bills,  current  money,  of  the  value  of  sixty  dollars,"  or  "  bank 
bills,  being  current  money  of  the  State  of  New  York,  of  the  value  of  sixty 
dollars."  The  number  of  bills  stolen  should  be  stated. 

On  the  trial  of  an  indictment  for  larceny,  alleged  to  have  been  committed  in 
stealing  bank  notes,  the  jury  must  be  satisfied  from  the  evidence  of  their 
genuineness  ;  and  where  the  court  refused  to  charge  that  the  prisoner  ought 
to  be  acquitted,  unless  the  evidence  showed  their  genuineness,  it  was  held 
to  be  erroneous,  and  the  prisoner  having  been  convicted,  the  conviction 
was  reversed  and  a  new  trial  ordered. 

Error  from  the  Oyer  and  Terminer  of  Ulster  county,  where 
Low  was  convicted  of  grand  larceny.  The  indictment  con- 
tained five  counts,  describing  the  property  as  follows:  1st  count, 
one  pocket  book  of  the  value  of  50  cents,  and  $60  in  bank 
bills,  current  money,  of  the  value  of  $60.  2d  count,  one  pocket 
book  of  the  value  of  50  cents,  and  (6)  six  bank  bills  of  the 

(a)  See  the  King  vs.  Ward,  2  Ld.  Raymond,  1461 ;  1  Strange,  12 ;  1  Salk 
342 ;  2  East  P.  C.  862. 
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value  of  ten  dollars  each,  current  money  of  the  State  of  New 
York.  3d  count,  one  pocket  book  of  the  value  of  50  cents; 
two  bank  notes  of  the  value  of  $10  each;  three  bank  notes  of 
the  value  of  $5  each;  three  bank  notes  of  the  value  of  $3  each; 
two  bank  notes  of  the  value  of  $2  each,  and  three  bank  notes 
of  the  value  of  $1  each.  4th  count,  one  pocket  book  of  the 
value  of  50  cents;  fifteen  notes  for  the  payment  of  money,  com- 
monly called  bank  bills,  of  the  value  of  $5  each,  and  fifteen 
other  notes  for  the  payment  of  money,  commonly  called  bank 
bills,  of  the  value  of  $'3  each.  5th  count,  one  pocket  book  of 
the  value  of  50  cents,  and  its  contents,  to  wit,  bank  bills,  being 
current  money  of  the  State  of  New  York,  of  the  value  of  $60. 

The  evidence  tended  to  show  that  in  August,  1847,  Brodhead 
Van  Leuven,  the  complainant,  received  some  $74  in  bank  bills 
from  one  Brower,  $60  of  which  was  in  what  one  Stratton  called 
current  and  $14  uncurrent.  Van  Leuven  employed  Stratton  to 
count  the  bills.  He  put  the  $60  in  one  side  of  his  pocket  book 
and  the  $14  in  the  other  side.  That  day  Van  Leuven  and  the 
prisoner  went  in  company  to  Rondout.  Drank  there  a  number 
of  times;  stopped  on  their  way  back  to  Kingston"  at  one  Myers 
and  drank  there;  was  at  Myers'  about  sundown.  At  Myers' 
Van  Leuven  had  his  pocket  book  out  and  exhibited  two  rolls  of 
bank  bills;  one  roll  Dubois,  one  of  the  witnesses,  testified  was 
Kingston  money.  He  wanted  a  bill  changed  from  another  roll 
of  $13  or  $14.  Both  Van  Leuven  and  Low  were  intoxicated, 
and  were  noisy.  From  Myers'  they  went  in  company  to  Low's 
oyster  cellar,  in  Kingston;  Van  Leuven  got  some  oysters,  took 
out  his  pocket  book  to  pay  for  them,  laid  it  on  the  counter  with 
the  current  money  in  it;  Low  was  on  the  opposite  side  of  the 
counter.  Whilst  unfolding  the  uncurrent  money  to  pay  for  the 
oysters,  Low  said  that  he  had  change;  he  took  the  change 
from  his  pocket  and  paid  for  the  oysters.  At  this  time  the 
pocket  book  and  its  contents  were  missed,  and  were  not  seen 
or  heard  of  afterwards  by  Van  Leuven. 

There  was  no  evidence  as  to  the  denomination  of  the  bank 
bills  alleged  to  have  been  in  the  pocket  book,  or  upon  what 
bank  they  were,  whether  of  this  state  or  not.  The  counsel  for 
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the  prisoner  requested  the  court  to  charge  the  jury,  1st.  That 
the  prosecution  were  bound  to  prove  the  bills  to  have  been 
of  the  particular  description  stated  in  the  indictment,  and  in 
the  absence  of  such  proof  the  prisoner  should  be  acquitted  upon 
the  charge  of  stealing  the  money.  2d.  That  they  should  not 
find  the  prisoner  guilty  of  stealing  the  money  unless  the  evi- 
dence showed  the  genuineness  of  the  bills,  or  that  they  were 
upon  banks  of  this  state.  Whereupon  the  court,  as  to  each  of 
said  propositions,  refused  so  to  charge;  but  decided  that  the 
proof  was  sufficient  under  the  first  and  last  counts  of  the  indict- 
ment, to  which  refusal  and  decision  the  counsel  for  the  prisoner 
excepted.  The  jury  found  the  prisoner  guilty. 

E.  Cook,  for  prisoner. 

R.  F.  Macauley,  (District  Attorney,)  for  the  people. 

By  the  Court,  WRIGHT,  J. — The  counsel  for  the  prisoner 
requested  the  court  to  charge  the  jury  that  the  prosecution  were 
bound  to  prove  the  bills  to  have  been  of  the  particular  descrip- 
tion stated  in  the  indictment,  and  in  the  absence  of  such  proof 
the  prisoner  should  be  acquitted  upon  the  charge  of  stealing 
the  money.  This  the  court  refused,  and  decided  in  substance, 
although  the  bill  of  exceptions  does  not  very  aptly  express  the 
meaning  of  the  court,  that  the  first  and  fifth  counts  of  the  in- 
dictment were  good,  and  that  the  proof  given  was  applicable 
to  them.  Those  counts  charged  the  stealing  of  bank  bills 
generally,  of  the  value  of  $60.  In  the  second,  third  and  fourth 
counts,  the  number  and  denomination  of  the  bills  and  notes 
were  particularly  described,  but  without  any  averment  as  to 
what  banks  issued  them,  or  whether  they  were  foreign  or  of 
this  state.  Indeed,  in  none  of  the  counts  is  it  averred  that  the 
bills  alleged  to  have  been  stolen  were  issued  by  any  bank  of 
this  state. 

The  conviction  under  the  decision  and  charge  of  the  court 
was  had  under  the  first  and  fifth  counts  of  the  indictment,  and 
if  they  are  bad  it  can  not  be  sustained.  Property,  as  bills  and 
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notes,  was  not  the  subject  of  larceny  at  common  law.  It  is 
made  so  by  statute.  It  is  provided  that  the  felonious  taking 
and  carrying  away  the  personal  property  of  another,  of  the 
value  of  more  than  twenty-five  dollars,  shall  be  grand  larceny; 
and  that  if  the  property  stolen,  consist  of  any  bond,  covenant, 
note,  bill  of  exchange,  draft,  order  or  receipt,  or  any  evidence 
of  debt,  or  any  public  security  issued  by  the  United  States,  or 
by  this  state,  or  of  any  instrument  whereby  any  demand,  right 
or  obligation  shall  be  created,  increased,  released,  extinguished 
or  diminished,  the  money  due  thereon  or  secured  thereby,  and 
remaining  unsatisfied,  or  which  in  any  event  or  contingency 
might  be  collected  thereon,  or  the  value  of  the  property  trans- 
ferred or  affected  thereby,  as  the  case  may  be,  shall  be  deemed 
the  value  of  the  article  so  stolen.  (2  R.  S.  679,  §63,66.) 
The  property  described  in  the  first  and  fifth  counts  of  the  in- 
dictment, as  stolen,  is  bank  bills.  In  this  respect  it  is  urged 
that  the  indictment  is  bad,  as  bank  bills  are  not  eo  nomine 
embraced  in  the  descriptions  of  property  made  the  subject  of 
larceny  by  statute. 

As  a  general  rule,  where  an  offence  is  created  by  statute, 
the  indictment  should  aver  such  facts  and  circumstances  as 
bring  the  case  within  the  definition  of  the  statutes;  and  in  de- 
scribing the  offence,  it  is  always  expedient  to  pursue  strictly 
the  words  of  the  statute.  Formerly  the  courts  of  England,  in 
favorem  vita,  were  sometimes  inclined  to  listen  to  and  counte- 
nance very  nice  distinctions  on  the  subject.  A  British  statute 
made  the  stealing  of  "  bank  notes  "  a  i'elony.  In  the  case  of 
The  King  v.  Craven,  (2  East  P.  C.  601,)  the  indictment  charged 
the  defendant  with  stealing  "  a  certain  note,  commonly  called 
a  bank  note."  It  was  holderi  bad  because  it  did  not  follow  the 
description  of  property  in  the  statute.  Our  statute  describes  as 
property,  the  subject  of  larceny,  a  bank  note,  a  bill  of  exchange, 
a  draft,  order,  or  any  evidence  of  debt,  or  any  instrument 
whereby  any  demand,  right  or  obligation  is  created.  A  bank 
bill  is  not  mentioned,  obviously  for  the  reason  that  what  i» 
commonly  called  a  bank  bill,  is  in  legal  effect  a  bank  note,  and 
possesses  the  technical  characteristics  of  a  note  and  not  of  a 
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bill.  In  this  case,  had  the  indictment  described  the  property  as 
bank  notes,  the  objection  would  have  been  obviated.  To  steal 
a  bank  note  is  an  offence  under  the  statute.  Bank  notes  are 
ordinarily  called  bank  bills,  and  are  universally  understood  to 
be  obligations  for  the  payment  of  money  on  demand,  passing 
from  hand  to  hand  as  money.  In  common  signification,  when 
we  speak  of  a  bank  bill,  we  allude  to  what  is  called  in  the 
statute  a  note,  and  which  is  issued  and  circulated  as  money ; 
of  that  I  think  courts  may  take  judicial  notice.  When  an  in- 
dictment, therefore,  charges  the  stealing  of  bank  bills,  it  is  in 
effect  the  charge  of  larceny  under  the  statute.  The  distinction 
would  be  quite  too  nice  at  this  day,  when  the  forfeiture  of  life 
does  not  follow  a  conviction,  to  hold  that  because  the  precise 
words  in  the  statute,  though  the  property  is  the  same,  has  not 
been  used  in  the  indictment,  the  objection  is  fatal. 

The  first  and  fifth  counts  describe  the  property  stolen  as 
"  sixty  dollars  in  bank  bills,  current  money  of  the  value  of  sixty 
dollars,"  and  "  bank  bills,  being  current  money  of  the  State  of 
New  York,  of  the  value  of  sixty  dollars."  This,  it  appears  to 
me,  is  too  general  and  without  precedent.  The  counts  contain 
no  statement  as  to  the  number  of  bills  stolen,  whether  two  or 
twenty;  and  number  is  a  part  of  the  description  applicable  to 
chattels,  and  should  not  be  omitted.  (Jlrchbold's  Crim,  Plead. 
45;  2  Russell  on  Crimes,  107;  2  Hale,  183;  Barb.  Crim.  Law, 
168,  169.)  In  an  indictment  for  stealing  bank  notes,  it  is  not 
necessary  to  set  out  the  instruments  verbatim.  They  may  be 
described  in  a  general  manner,  as  a  bank  note;  nor  is  it  neces- 
sary to  state  the  value  of  each  note;  but  the  number  must  be 
stated,  and  then  it  is  sufficient  to  state  the  value  in  the  aggre- 
gate. In  respect  to  number,  the  indictment  should  be  certain. 
Archbold  says:  "  When  personal  chattels  are  the  subject  of  an 
jfFence,  as  in  larceny,  they  must  be  described  specifically  by 
the  name  usually  appropriated  to  them,  and  the  number  and 
value  of  each  species  or  particular  kind  of  goods  stated.  {Arch. 
Cr.  PL  49;  2  Hale,  182,  183.)  The  omission  to  state  any  num- 
ber of  bills  stolen,  may  be  technical;  but  in  an  indictment  for 
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felony,  when  the  liberty  of  the  citizen  is  placed  in  jeopardy, 
there  should  be  certainty  and  precision.  The  prosecution  should 
at  least  be  called  upon,  to  a  reasonable  extent,  to  specifically 
apprise  the  defendant  of  the  charge  against  him.  But  the  doubt 
that  I  entertain  on  this  point,  is  whether  the  defect  can  be 
urged  after  conviction,  on  a  bill  of  exceptions.  That  it  would 
have  been  fatal  on  demurrer  is  clear;  and  it  is  possible  it  might 
have  been  successfully  urged  on  a  motion  in  arrest  of  judgment. 
But  whether  advantage  may  be  taken  of  it  in  the  manner  now 
resorted  to,  is  perhaps  immaterial  to  decide,  as  there  is  a 
remaining  point  in  the  case  conclusive  against  the  judgment. 

The  counsel  for  the  prisoner  further  requested  the  court  to 
instruct  the  jury  that  they  should  not  find  the  prisoner  guilty 
of  stealing  the  money,  unless  the  evidence  showed  the  genuine 
ness  of  the  bills,  or  that  they  were  upon  banks  of  this  state, 
this  the  court  refused  to  charge,  and,  as  the  bill  of  exception 
states,  "  decided  that  the  proof  was  sufficient  under  the  first  and 
last  counts  of  the  indictment."  It  was  certainly  necessary 
before  the  jury  could  convict  of  any  thing  more  than  petit 
larceny,  for  stealing  the  pocket  book,  that  they  should  be  satis- 
fied that  the  bills  alleged  to  have  been  taken  had  been  issued 
by  banks  having  an  existence,  and  that  such  bills  were  genuine. 
In  The  People  v.  Caryl,  (12  W.  R.  547,)  the  prisoner  was  in- 
dicted for  stealing  within  this  state  a  number  of  bank  bills, 
purporting  to  have  been  issued  by  the  Bank  of  Upper  Canada, 
and  by  the  Hancock  Bank  of  the  State  of  Massachusetts.  No 
proof  was  adduced  on  the  trial,  by  the  public  prosecutor,  to 
prove  the  existence  of  the  banks  and  the  genuineness  of  the 
bills.  The  court  were  of  opinion  that  at  least  prima  facie 
evidence  ought  to  have  been  given  that  there  were  such  banks 
in  existence,  and  that  the  bills  were  genuine.  In  The  People  v. 
Johnson,  (4  Denio  R.  364,)  it  was  held  that  there  must  be  some 
evidence  to  show  that  the  bills  were  genuine.  .In  the  present 
case,  had  not  the  point  been  distinctly  made  to  the  court,  it 
might,  perhaps,  have  been  inferred  that  the  genuineness  of  the 
bills  was  not  to  be  contested  before  the  jury.  But  it  was  made 
in  explicit  terms,  and  I  can  not  understand  the  decision  of  the 
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court  in  any  other  way,  than  as  refusing  to  charge  that  the 
prisoner  should  be  acquitted  of  stealing  the  bills,  though  the 
evidence  failed  to  satisfy  the  jury  that  they  are  genuine.  The 
attention  of  the  court  having  been  called  to  it,  the  question  of 
the  genuineness  of  the  bills  being  one  for  the  jury,  ought  to 
have  been  submitted  to  them,  and  a  refusal  to  do  so  was  erro- 
neous. 

Judgment  reversed,  and  new  trial  ordered. 


KINGS  OYER  AND  TERMINER,  October,  1849.  Before  Morse,  Justice 
of  the  Supreme  Court,  and  the  Justices  of  the  Sessions. 

THE  PEOPLE  vs.  CHAKLES  SPRAGUE. 

It  is  a  defence  to  an  indictment  for  crime,  that  the  act  complained  of  was  done 
under  an  insane  impulse,  which,  at  the  tune,  destroyed  the  capacity  to  dis- 
tinguish between  right  and  wrong. 

On  the  trial  of  an  indictment  for  robbing  a  female  of  her  shoe,  in  day  light,  in 
the  public  street  of  a  city,  it  being  proved  that  the  accused  had  been,  for 
several  years,  and  ever  since  an  injury  to  his  head,  which  it  was  supposed 
had  affected  his  brain,  in  the  habit  of  taking  the  shoes  of  females,  wherever 
he  could  find  them,  and  secreting  them  without  any  apparent  object  for  so 
doing,  and  that  insanity  was  a  hereditary  disease  in  the  family  of  the  pri- 
soner on  the  side  of  his  mother,  with  other  circumstances  tending  to  esta- 
blish monomania,  after  hearing  the  testimony  of  eminent  medical  men  on 
the  subject,  the  prisoner  was  acquitted  on  the  ground  of  insanity. 

The  prisoner  was  indicted  for  robbery,  alleged  to  have  been 
committed  upon  the  18th  of  August,  1849,  and  was  tried  at  the 
Oyer  and  Terminer  for  Kings  county,  on  the  10th  of  October 
following. 

H.  B.  Duryea,  (District  Attorney,)  for  the  people. 
J.  Dikeman  and  A.  J.  Spooner,  for  the  prisoner. 

Sarah  Watson  testified  that  about  eight  o'clock  in  the  morn- 
ing of  the  18th  of  August,  she  was  walking  along  Pearl  street, 
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in  the  city  of  Brooklyn,  and  hearing  some  person  behind  her, 
looked  round  and  saw  the  prisoner,  who  immediately  seized  her, 
threw  her  down,  and  took  a  shoe  from  one  of  her  feet,  and  ran 
away.  She  testified  that  at  the  time,  she  had  a  gold  chain 
upon  her  person,  but  that  it  could  not  be  seen  by  the  prisoner. 
She  also  stated  that  there  was  a  man  near  by,  who  was  unknown 
to  her,  but  who  hallooed  at  the  prisoner,  and  gave  chase  to  him, 
but  that  the  prisoner  outran  him  and  escaped.  It  was  admitted 
by  the  prisoner's  counsel,  that  the  shoe  of  Miss  Watson  was 
found  in  the  prisoner's  overcoat  pocket,  about  ten  o'clock  of 
the  same  day,  at  the  printing  office  of  the  Long  Island  Star. 
It  was  proved  that  the  prisoner  was  a  printer  by  trade,  and 
was  then  employed  as  a  journeyman  in  the  office  of  the  Star; 
that  he  came  to  the  office  upon  that  morning  at  his  usual  time, 
hung  up  his  overcoat  and  went  to  his  work  as  he  had  done 
before.  One  of  the  proprietors  of  the  Star,  hearing  of  the 
circumstances  of  the  outrage  upon  Miss  Watson,  and  her  de- 
scription of  its  perpetrator,  suspected  the  prisoner,  and  demanded 
of  him  the  shoe  he  had  taken  from  the  foot  of  a  young  lady 
that  morning.  The  prisoner  replied,  "  It's  in  my  overcoat 
pocket."  The  shoe  was  taken  from  the  pocket  of  the  prisoner's 
overcoat,  and  afterwards  identified  by  Miss  Watson  as  the  one 
taken  from  her  in  the  street.  The  prisoner  made  no  attempt 
at  concealment  or  explanation. 

The  counsel  for  the  prisoner  admitted  that  if  the  prisoner 
was  sane,  he  was  guilty  of  the  crime  for  which  he  was  on  trial. 
The  prisoner's  counsel  called  the 

Rev.  Isaac  JV.  Sprague,  father  of  the  prisoner,  a  highly  re- 
spectable  congregational  minister,  who  testified  that  the  pri- 
soner's age  was  twenty -five  years;  that  he  had  generally  resided 
in  the  family  of  the  witness,  but  had  spent  a  year  with  a  bro- 
ther at  Hartford,  Connecticut,  where  he  went  about  four  years 
before;  that  since  his  return  from  Hartford  the  prisoner  had 
lived  with  the  witness;  that  the  prisoner  was  married  in  the 
year  1847,  and  was  with  his  wife  living  at  the  house  of  the 
witness  at  the  time  of  the  assault  upon  Miss  Watson;  that  the 
prisoner  had,  at  different  times  received  wounds  and  bruises 
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upon  the  head;  that  when  quite  young  he  was  struck  with  a  hoe 
near  the  crown  of  the  head,  producing  an  open  wound,  which  after 
some  time  closed  and  healed  up;  that  when  about  twelve  years 
old,  the  prisoner  fell  from  a  cherry  tree,  striking  upon  his  head. 
That  witness,  with  his  family,  moved  to  Hartford  in  1837  or 
1838,  and  soon  after  the  prisoner  fell  from  the  balcony  of  a 
second  story,  and  was  brought  home  insensible;  that  no  imme- 
diate effect  seemed  to  be  produced  upon  the  prisoner's  mind  by 
this  accident,  but  that  soon  after  his  conduct  became  strange. 
He  testified  that  his  (witness's)  mother  had  been  insane  for 
eight  years,  and  some  part  of  the  time  in  an  insane  hospital; 
that  a  brother  of  his  mother  became  insane  and  hung  himself; 
that  two  sisters  of  his  mother  were  occasionally  insane;  that 
his  grandmother,  on  his  mother's  side,  was  also  insane.  He 
stated  that  he  and  his  wife  had  always  known  the  mind  of  the 
prisoner  to  be  not  as  strong  as  the  minds  of  their  other  children; 
that  after  the  fall  from  the  balcony  the  prisoner  was  more 
carefully  watched  and  kept  in,  and  some  painful  indications 
were  developed  in  the  prisoner — as  at  times  a  remarkable  pro- 
minence of  the  eye,  and  a  dullness,  which  appeared  to  increase, 
and  a  physician  was  consulted.  An  effort  was  made  to  educate 
the  prisoner  for  college,  but  found  that  could  not  be  done. 
About  this  time  a  shoe  of  some  female  member  of  the  family 
would  be  missing,  and  when  found  would  frequently  be  wyet  and 
crumpled  up;  that  a  girl,  named  Almira  Godfrey,  who  was 
living  in  witness's  family  at  the  time,  was  at  first  suspected, 
but  at  length  one  of  her  shoes  was  missing,  and  when  found 
was  also  wet  and  crumpled  like  the  others.  The  family  then 
suspected  Charley,  (prisoner,)  and  soon  found  it  was  he  who 
took  away  the  shoes.  When  a  shoe  was  missing,  it  would  be 
found  sometimes  under  his  pillow,  sometimes  between  the  straw 
and  feather  bed,  sometimes  in  his  trunk,  and  sometimes  in  bis 
pocket,  generally  with  clothes  wound  round  the  shoe,  as  if  to 
conceal  it.  That  the  prisoner,  before  his  fall  from  the  balcony, 
had  been  truthful,  and  of  a  frank  and  open  demeanor,  and 
willing  to  acknowledge  the  1ruth,  though  to  his  disadvantage. 
After  it  was  found  he  took  the  shoes,  whenever  one  was  missed 
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and  I  spoke  about  it,  he  would  hang  his  head  and  say  he  did 
not  know,  but  the  shoe  would  be  found  somewhere  secreted. 
On  some  occasions,  when  a  shoe  had  been  missed,  and  found 
under  his  pillow,  his  mother  would  say  to  him,  "  Charley, 
another  shoe  gone;"  to  which  he  would  reply,  "  I'm  sure  I 
didn't  do  it;"  his  mother  would  say,  "I  found  it  under  your 
pillow;"  then  he  would  admit  it.  He  seemed  not  to  have  a 
memory  of  the  fact.  I  punished  him  for  taking  shoes,  but  I 
soon  thought  I  could  recognize  the  features  of  insanity  in  his 
conduct.  Pains  were  taken  to  keep  shoes  out  of  his  way.  and 
they  were  put  in  drawers,  and  he  would  take  them  out  of  the 
drawers  in  the  night.  At  times  the  prisoner  had  fullness 
of  eyes,  a  vacancy  of  the  eye  was  frequently  apparent.  We 
kept  him  in  evenings,  and  away  from  exciting  amusements. 
About  the  time  of  the  affair  for  which  prisoner  is  on  trial,  he 
complained  a  good  deal  of  headache;  that  witness  had  some- 
times sent  Charles  (the  prisoner)  to  the  country.  He  was 
once  away  for  about  two  years.  His  practice  of  taking  and 
secreting  shoes  has  continued  down  to  the  present  time,  although 
it  has  intermitted.  I  went  to  board  with  prisoner  last  May. 
His  wife  would  miss  her  shoes  occasionally,  and  they  would 
be  found  where  the  prisoner  had  secreted  them. 

On  cross-examination,  this  v/itness  said  that  he  saw  the 
wound  from  the  hoe;  that  he  did  not  see  the  wound  caused  by 
the  prisoner's  fall  from  the  cherry  tree,  which  took  place  in 
Vermont;  that  he  saw  the  wound  .occasioned  by  the  fall  from 
the  balcony:  that  all  apprehension  passed  away  in  a  day  or 
two  after  the  fall  from  the  balcony,  but  soon  after  came  the 
protruding  and  glassiness  of  the  eye;  that  he  was  then  between 
twelve  and  fourteen  years  old,  and  went  to  school;  that  his 
moral  sense  seemed  to  be  somewhat  blunted;  that  he  was  not 
as  truthful  as  before. 

There  were  also  read  in  defence,  the  deposition  of  Thomas 
Sprague,  of  Michigan,  (a  brother  of  prisoner,)  and  of  Mary  E., 
his  wife,  and  of  Julia  A.  Hyde,  a  sister  of  prisoner's  father,  and 
of  Oliver  Hyde,  her  husband,  of  Rebecca  Freeman  and  Maria 
King,  all  witnesses  living  out  of  the  state.  The  depositions 
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of  Thomas  Sprague  and  wife  were  principally  to  the  habit  of 
the  prisoner  while  living  with  them,  to  take  shoes  of  ladies  and 
secrete  them.  Some  of  the  depositions  spoke  of  the  fact  of  the 
fall  from  the  cherry  tree  in  Vermont,  and  some  of  them  proved 
the  insanity  of  the  relations  of  the  prisoner,  in  corroboration 
of  the  statement  of  the  prisoner's  father. 

Charles  H.  Nichols,  M.  D.,  testified  that  he  was  twenty-nine 
years  of  age;  that  from  May,  1847,  to  March,  1849,  he  was 
at  the  State  Insane  Asylum  at  Utica,  and  in  April,  1S49,  came 
to  the  asylum  at  Bloomingdale,  of  which  he  had  had  the  charge 
since.  That  while  he  was  at  Utica  there  were  about  eight 
hundred  patients  in  the  asylum,  and  about  one  hundred  and 
fifty  at  Bloomingdale.  This  witness  testified  that  from  the 
testimony  in  the  case,  he  was  clearly  of  the  opinion  that  the 
prisoner  was  laboring  under  derangement  of  mind;  that  the 
act  charged  appeared  to  him  to  be  an  insane  act;  that  it  was 
not  uncommon  for  monomaniacs  to  secrete,  and  to  endeavor  to 
escape;  that  cases  of  strict  monomania  were  very  rare,  but  do 
exist,  and  in  such  cases  all  conduct  not  affected  by  the  peculiar 
delusion,  may  be  perfectly  rational.  The  cases  of  insane  im- 
pulse are  more  frequent  than  those  of  monomania;  acts  done 
under  insane  impulse  are  more  likely  to  be  remembered  than 
those  done  under  the  influence  of  monomania. 

Theodore  L.  Mason,  M.  D.,  testified  that  insanity  is  the  genus, 
monomania  a  species,  and  that  the  impulsive  characteristic  may 
be  common  to  both  general  and  partial  insanity.  He  was  of 
the  opinion  that  the  prisoner  was  partially  insane,  and  that  the 
act  for  which  he  was  on  trial,  was  done  from  an  insane  impulse. 

The  evidence  being  closed,  the  case  was  submitted  under  ihe 
charge  of  the  court. 

The  Presiding  Judge  charged  the  jury,  that  there  was  no 
question  made,  that  the  prisoner  had  done  the  act  alleged  in  the 
indictment,  and  that  the  only  question  for  them  to  decide  was 
whether  the  prisoner  at  the  time  of  the  act  done,  was  a  respon- 
sible moral  agent.  That  if  at  the  time  he  did  the  act  the  pri- 
soner was  of  sound  mind,  and  capable  of  judging  between  right 
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and  wrong,  then  he  was  guilty  of  the  crime  charged  upon  him, 
but  if  he  was  of  unsound  mind,  and  acting  under  an  impulse 
which  at  the  time  overthrew  or  obscured  his  knowledge,  or 
capacity  to  judge  of  right  and  wrong,  then  he  was  not  capable 
of  committing  a  crime,  and  must  be  pronounced  not  guilty. 
That  it  seemed  quite  unnecessary  to  go  into  any  consideration 
of  the  question  of  general  insanity,  as  the  whole  defence  had 
been  put  upon  the  ground  that  the  prisoner  was  partially  insane, 
and  that  the  peculiarity  of  his  insanity  consisted  in  what  ap- 
pears to  the  sane  mind  an  objectless  desire  to  possess  himself 
of  the  shoes  of  females,  and  to  hide  and  spoil  them.  That  in- 
sanity, as  a  defence,  was  an  affirmative  matter;  and  in  order  to 
be  allowed,  must  be  proved  beyond  all  reasonable  doubt.  If 
they  were  satisfied  beyond  reasonable  doubt  that  the  prisoner 
did  the  act  charged  in  the  indictment  under  an  insane  impulse, 
being  at  the  time  incapable  of  knowing  right  from  wrong,  it 
would  be  their  duty  to  return  a  verdict  of  not  guilty;  but  if  they 
were  not  satisfied  of  the  prisoner's  insanity,  it  would  be  their 
duty  to  find  a  verdict  of  guilty. 

After  a  short  absence,  the  jury  returned  with  a  verdict  of 
not  guilty 
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SUPREME  COURT.      Delaware  General  Term,  July,  1852. 
Mason,  Crippen  and  Shankland,  Justices. 

THE  PEOPLE  vs.  JOHN  M.  THURSTON. 

Form  of  a  writ  of  certiorari  to  remove  a  cause  from  the  Oyer  and  Terminer  to 
the  Supreme  Court,  after  verdict  and  before  sentence,  pursuant  to  2  R.  S. 
736,  $  27,  and  of  the  certificate  on  which  the  same  may  be  allowed  under  $  23. 

Form  of  an  order  for  summoning  additional  jurors  under  2  R.  S.  417,  $  41. 

After  pleading  not  guilty  to  an  indictment  for  murder,  and  before  the  empan- 
neling  of  a  jury,  an  objection  was  made  in  behalf  of  the  prisoner,  that  the 
caption  of  the  indictment  erroneously  described  Israel  S.  Hoyt,  one  of  the 
justices  who  held  the  court  at  which  the  indictment  was  found,  as  "  one  of 
the  Justices  of  the  Peace  in  and  for  the  county  of  Tioga,"  and  that  by  the  con- 
stitution and  laws  of  this  state,  a  justice  of  the  peace  was  a  town  and  not  a 
county  officer,  but  the  objection  was  overruled  by  the  Oyer  and  Terminer. 

Where  a  justice  of  the  Supreme  Court  had  made  an  order  for  summoning  24 
additional  jurors,  and  after  the  drawing  of  the  first  36  jurors,  and  before  the 
drawing  of  the  additional  24  jurors,  the  old  jury  list  had  been  destroyed,  as 
required  by  law,  and  a  new  jury  list  had  been  substituted,  and  it  happened 
that  one  of  the  24  persons  last  drawn  had  been  previously  drawn  as  one  of 
the  36  jurors,  so  that  in  fact  only  23  additional  jurors  had  been  drawn,  on 
challenge  to  the  array  for  that  cause,  the  challenge  was  overruled  by  the 
Oyer  and  Terminer. 

On  the  trial  of  an  indictment  for  murder,  a  witness  called  in  behalf  of  the 
the  prisoner,  testified  on  the  cross-examination  that  the  prisoner  became 
attached  to  a  lady  while  she  was  staying  at  the  house  of  his  father,  and  that 
she  became  pregnant  at  that  time  and  during  her  stay  there,  it  was  held 
incompetent  for  the  prosecution  to  prove  further  by  the  witness  that  the 
witness  knew  the  prisoner  was  charged  with  the  seduction,  and  that  the 
witness  heard  of  it  within  a  few  days  after  the  young  lady  left ;  and  where 
such  evidence  had  been  admitted  at  the  Oyer  and  Terminer,  a  new  trial 
was  granted. 

On  a  trial  involving  an  inquiry  as  to  the  sanity  of  a  prisoner,  a  medical  wit- 
ness can  not  be  permitted  to  give  his  opinion  on  the  case,  or  on  the  qxiestion 
of  guilt,  but  only  on  the  question  of  sanity.  Per  SHANKLAND,  J. 

Nor  can  a  medical  witness  be  permitted  to  give  his  opinion  on  the  prisoner's 
sanity,  where  he  has  heard  only  part  of  the  evidence  on  the  subject,  and  his 
opinion  has  been  formed  on  such  part  of  the  evidence.  Per  SHANKLAND,  J. 

A  medical  witness  may  give  his  opinion  on  a  hypothetical  statement  of  facts 
and  it  will  be  for  the  jury  to  judge  whether  the  supposed  facts  so  stated 
correspond  with  the  facts  as  proved,  (a)  Per  SHANKLAND,  J. 

(a)  See  Lake  v.  The  People,  (1  Park.   Cr.  Rep.  495,)  since  affirmed  by  the- 
Court  of  Appeals. 

VOL.  II.  7 


50  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Thurston. 

Opinions  of  eminent  medical  witnesses  upon  the  subject  of  insanity,  with 
their  statements  of  the  symptoms  and  evidences  of  insanity,  and  of  the 
causes  which  produce  it.  (a) 

This  cause  was  brought  up  to  this  court  by  a  writ  of  certiorari, 
which  was  as  follows: 

The  People  of  the  State  of  New  York: 

r  -i  To  the  Court  of  Oyer  and  Terminer,  in  and  for  our 
county  of  Tioga,  GREETING: 

We  having  been  informed  that  John  Metcalf  Thurston,  of 
said  county,  was  lately  in  the  said  court  tried  and  convicted  of 
the  crime  of  murder,  upon  an  indictment  thereinbefore  found 
against  the  said  John  Metcalf  Thurston,  and  that  upon  the  said 
trial  of  the  said  indictment,  exceptions  to  certain  decisions  of  said 
court  were  made  by  the  said  John  Metcalf  Thurston,  and  a  bill 
of  said  exceptions  has  been  settled,  signed  and  sealed  by  the 
persons  composing  said  court,  and  filed  with  the  clerk  of  the  said 
court,  and  we  being  willing,  for  certain  reasons,  that  the  said 
indictment  and  bill  of  exceptions  and  other  proceedings  thereon, 
remaining  in  the  said  court,  should  be  certified  by  the  said  court 
to  (and  removed  into)  our  Supreme  Court,  do  hereby  command 
you,  that  you  do  certify  and  return  without  delay,  said  indict- 
ment and  bill  of  exceptions  and  other  proceedings  thereon  into 
our  said  Supreme  Court,  so  that  the  said  Supreme  Court  may 
Get  thereon,  as  of  right  and  according  to  law  ought  to  be  done. 

Witness,  Levinus  Monson,  Esq.,  one  of  the  justices  of  the 
Supreme  Court  ,  at  the  Court  House,  in  the  village  of  Owego, 

(a)  The  defence  in  this  case  was  insanity.  It  has  been  thought  necessary  to 
a  proper  understanding  of  the  questions  involved,  to  report  the  testimony  at 
length,  that  all  the  facts  may  appear  upon  which  the  medical  opinions  were 
based.  The  case  is  one  of  interest  to  both  the  legal  and  medical  professions, 
and  the  evidence  is  of  great  value  as  a  contribution  to  the  science  of  medical 
jurisprudence.  Among  the  distinguished  physicians  examined,  whose  testi- 
mony is  given  at  length  upon  the  subject  of  insanity,  and  who  spoke  of  it  in 
its  various  phases  and  varieties,  were  Doctor  Nathan  D.  Benedict,  physician 
and  superintedent  of  the  New  York  State  Lunatic  Asylum  at  Utica,  Doctor 
Johu  S.  Butler,  physician  and  superintendent  of  the  Connecticut  Retreat  for 
the  Insane  at  Hartford,  and  Doctor  Charles  II.  Nichols,  physician  to  the 
Bloomingdale  Asylum  for  the  Insane. 


DELAWARE,  JULY,  1852.  51 

The  People  v.  Thurston. 

and  county  of  Tioga,  on  this  twentieth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-one. 

M.  STEVENS,  Clerk. 
A.  MUNGER,  District  Attorney  of  the  county  of  Tioga. 

Endorsed.     The  within  writ  of  certiorari  allowed.     LEVINUS 
MONSON,  Justice  Supreme  Court.     Filed  Dec.  12th,  1851.     To 
which  was  annexed  a  return  as  follows: 
m 
To  the  Supreme  Court  of  the  State  of  New  York: 

The  return  to  this  writ  appears  by  the  schedule  thereto  at- 
tached, containing  a  transcript  of  the  indictment,  bill  of  excep- 
tions, certificate  staying  judgment,  and  other  proceedings 
thereon. 

The  answer  of  the  judges  of  the  court  of  Oyer  and  Terminer, 
of  the  county  of  Tioga.  January  2,  1852. 

i       i  MOSES  STEVENS,  Clerk 

|L.  S.J 

of  said  court  of  Oyer  and  Terminer. 

The  first  count  of  the  indictment  was  as  follows: 
At  a  court  of  Oyer  and  Terminer,  held  at  the  Court  House 
in  the  village  of  Owego,  in  and  for  the  county  of  Tioga,  on  the 
second  Monday  of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-one. 

Present — Hon.  William  H.  Shankland,  a  justice  of  the 
Supreme  Court,  presiding  justice  of  said  court,  and  Charles  P. 
Avery,  Esq.,  county  judge  of  said  county,  and  Israel  S.  Hoyt,  a 
justice  of  the  peace  in  and  for  said  county,  designated  as  mem- 
bers of  the  Court  of  Sessions  in  and  for  said  county.  The  jurors 
of  the  people  of  the  State  of  New  York,  in  and  for  the  body  of 
the  county  of  Tioga,  to  wit:  Horace  Giles,  foreman;  William 
Slosson,  Chester  Dawson,  Barlow  Sandford,  Charles  Farnham, 
James  Wheat,  Louis  P.  Legg,  George  Truman,  Franklin  Smith, 
Jeremiah  McMaster,  Charles  Ward,  Ozias  J.  Slosson,  Ambrose 
Townsend,  James  T.  Schoonover,  Charles  Beers,  Elias  Rich- 
ardson, Charles  Bingham,  John  J.  Sackett,  Abel  Dubois  and 
Daily  Dunham,  good  and  lawful  men  of  the  said  county  of 
Tioga,  being  then  and  there  duly  swora  and  charged  to  inquire 
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for  the  people  of  the  State  of  New  York,  in  and  for  the  body 
of  the  county  of  Tioga,  do  upon  their  said  oath  present  in  man- 
ner and  form  following,  that  is  to  say: 

Tioga  County,  ss . 

The  jurors  of  the  people  of  the  State  of  New  York,  in  and 
for  the  body  of  the  county  of  Tioga,  upon  their  oath  aforesaid, 
present — That  John  Metcalf  Thurston,  late  of  the  town  of 
Owego,  in  the  county  of  Tioga,  aforesaid,  cabinet  maker,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  on  the  seventh  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-one,  at  the  town  of  Owego  in  the  county  of  Tioga, 
aforesaid,  with  force  and  arms  in  and  upon  one  Anson  Garrison, 
in  the  peace  of  God  and  the  people  of  the  State  of  New  York, 
then  and  there  being,  feloniously,  willfully  and  of  his  malice 
aforethought,  did  make  an  assault,  and  that  he,  the  said  John 
Metcalf  Thurston,  with  a  certain  axe  of  the  value  of  one  dollar, 
which  he,  the  said  John  Metcalf  Thurston,  in  both  of  his  hands 
then  and  there  had  or  held,  in  and  upon  the  head  of  him,  the 
said  Anson  did  strike,  giving  to  the  said  Anson  Garrison  then 
and  there  with  the  axe  aforesaid,  in  and  upon  the  head  of  him, 
the  said  Anson  Garrison,  one  mortal  wound  of  the  breadth  of 
seven  inches  and  of  the  depth  of  three  inches,  of  which  mortal 
wound  he,  the  said  Anson  Garrison,  then  and  there  instantly 
died.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say  that  the  said  John  Metcalf  Thurston,  him  the  said  Anson 
Garrison,  in  the  manner  and  by  the  means  aforesaid,  then  and 
there,  feloniously,  willfully,  and  of  his  malice  aforethought, 
did  kill  and  murder,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  the  people  of  the 
State  of  New  York  and  their  dignity. 

There  were  other  counts  in  the  indictment.  The  defendant 
pleaded  not  guilty.  It  appeared  by  the  return  that  an  order 
for  summoning  an  additional  number  of  jurors  had  been  made, 
pursuant  to  statute,  as  follows: 
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State  of  New  York,  Tioga  Oyer  and  Terminer: 

It  being  my  opinion  that  more  than  thirty-six  petit  jurors 
will  be  required  at  the  next  term  of  the  court  of  Oyer  and  Ter- 
miner, appointed  to  be  held  at  the  Court  House  in  Owego,  in 
and  for  the  county  of  Tioga,  on  the  second  Monday  of  October 
next,  I  do  therefore  order  that  twenty-four  additional  petit  jurors 
be  drawn,  and  summoned  according  to  law,  to  attend  the  said 
term  of  the  said  court.  Dated,  August  6th,  1851. 

W.  H.  SHANKLAND, 
One  of  the  Justices  of  the  Supreme  Court. 

Which  said  order  was  served  on  and  filed  with  the  clerk  of 
the  county  of  Tioga,  more  than  twenty  days  previous  to  the 
day  appointed  for  the  commencement  of  the  said  court  of  Oyer 
and  Terminer. 

The  indictment  was  brought  to  trial  on  the  second  Monday 
of  October,  1851,  at  the  Tioga  Oyer  and  Terminer,  before  Mr. 
Justice  Monson,  A  very,  county  judge,  and  Waldo  and  Hoyt, 
justices  of  the  Sessions.  The  counsel  for  the  said  John  M. 
Thurston  raised  an  objection  as  follows,  to  wit:  That  the  in- 
dictment recites  that  it  was  found  at  a  court  held  by  William 
H.  Shankland,  a  justice  of  the  Supreme  Court,  Charles  P.  Avery, 
county  judge  for  the  county  of  Tioga,  and  Israel  S.  Hoyt,  one 
of  the  justices  of  the  peace  in  and  for  the  county  of  Tioga,  &c. 
The  objection  is  that  there  is  no  such  officer  as  a  justice  of  the 
peace  in  and  for  the  county  of  Tioga,  by  the  constitution  or 
laws  of  this  state,  a  justice  of  the  peace  being  a  town  officer; 
and  that  the  indictment  thereby  shows  that  the  court  at  which 
the  indictment  was  found  had  no  jurisdiction.  The  court  over- 
ruled the  objection,  to  which  decision  the  counsel  for  the  pri- 
soner then  and  thereupon  excepted. 

The  counsel  for  the  prisoner  then  interposed  the  following 
challenge: 

The  said  John  M.  Thurston  challenges  the  array  of  the  panel, 
because  he  says  that  it  being  the  opinion  of  William  H.  Shank- 
land,  one  of  the  justices  of  the  Supreme  Court  of  the  State  of 
New  York,  that  more  than  thirty-six  petit  jurors  would  be  re- 
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quired  at  the  present  term  of  the  court  of  Oyer  and  Terminer, 
held  at  the  Court  House  in  Owego,  in  and  for  the  county  of 
Tioga,  he,  the  said  justice,  did  on  the  6th  day  of  August,  1851, 
by  an  order  under  his  hand,  bearing  date  on  that  day,  order 
and  direct  that  twenty-four  additional  petit  jurors  be  drawn 
and  summoned  according  to  law,  to  attend  the  said  term  of  the 
said  court  of  Oyer  and  Terminer;  yet  that  twenty-four  addi- 
tional petit  jurors  were  not  drawn  or  summoned  according  to 
law,  to  attend  the  said  term,  but  that  Marshall  Anderson,  one 
of  the  jurors  drawn  under  said  order  had  before  been  drawn  as 
one  of  the  thirty-six  jurors  required  by  law,  to  be  drawn  to  serve 
as  jurors  at  said  court,  and  was  not  an  additional  petit  juror 
to  said  thirty-six  jurors,  but  one  of  said  thirty-six  jurors,  and 
but  twenty-three  additional  jurors  were  drawn  pursuant  to  said 
order  of  said  justice.  And  this  he  is  ready  to  verify;  where- 
fore he  prays  judgment,  that  the  panel  may  be  quashed,  &c. 

To  which  the  public  prosecutor  interposed  the  following  an- 
swer: 

Tioga  Oyer  and  Terminer. 

The  People  }  Arid  hereupon  the  people  aforesaid,  by  Alan- 
John  M.  Thurston. )  son  Munger,  District  Attorney  of  the  county  of 
Tioga  aforesaid,  answers  the  said  challenge  so  made  by  the  said 
John  M.  Thurston,  and  says,  that  after  the  drawing  of  the  said 
thirty-six  jurors,  before  mentioned,  for  the  said  court  of  Oyer  and 
Terminer,  in  due  and  legal  manner,  the  said  order  of  the  said 
Wm.  H.  Shankland,  one  of  the  justices  of  the  Supreme  Court,  or- 
dering and  directing  the  drawing  of  twenty-four  additional  petit 
jurors  to  attend  the  said  term  of  said  court  of  Oyer  and  Terminer, 
was  obtained,  served  and  filed  with  the  clerk  of  said  county  of 
Tioga;  that  after  the  time  of  drawing  the  said  thirty -six  jurors, 
and  before  the  time  for  the  drawing  of  the  said  twenty-four  addi- 
tional jurors,  under  and  in  pursuance  of  said  order,  a  new  return 
of  jurors  had  been  made  by  the  proper  town  officers  of  the  several 
towns  in  the  said  county  of  Tioga,  as  provided  by  statute,  to  the 
said  clerk;  that  thereupon  and  before  the  time  for  drawing  the  said 
twenty-four  additional  jurors,  the  said  county  clerk  had  destroyed 
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(as  he  was  required  by  law  to  do)  the  list  of  jurors  or  ballots 
from  which  the  jurors  to  attend  the  court  of  Oyer  and  Terminer 
of  said  county  had  theretofore  been  drawn,  and  that  the  said 
twenty-four  additional  jurors,  so  required  by  said  order,  were 
drawn  in  manner  and  form  directed  by  statute  in  such  case 
made  and  provided,  by  the  said  clerk  from  and  out  of  said  new 
lists  of  jurors,  so  newly  furnished  to  him,  the  said  clerk  as  afore- 
said, and  that  the  full  number  of  twenty-four  additional  jurors 
were  drawn  out  of  the  proper  lists  or  ballots,  in  pursuance  of 
said  order  and  in  the  manner  provided  by  law,  and  the  twenty- 
four  jurors  thus  drawn,  as  last  aforesaid,  were  duly  summoned, 
which  the  people  are  ready  to  verify;  wherefore  they  pray  judg- 
ment that  the  said  panel  may  not  be  quashed,  &c. 

A.  HUNGER,  District  Attorney. 

The  prisoner's  counsel  replied  as  follows: 

And  the  said  John  M.  Thurston,  protesting  that  the  said 
answer  and  the  matters  therein  contained,  are  not  a  sufficient 
answer  in  law  to  said  challenge;  replies  to  said  answer  that 
twenty-four  additional  jurors  were  not  drawn,  as  required  by 
said  order,  or  in  manner  and  form  directed  by  the  statute  in 
such  case  made  and  provided,  by  the  said  clerk,  and  that  the 
full  number  of  twenty-four  additional  jurors  were  not  drawn 
from  and  out  of  the  proper  lists  or  ballots,  in  pursuance  of  said 
order,  or  in  the  manner  provided  by  law,  but  that  one  of  the 
jurors  of  the  twenty-four  drawn,  in  pursuance  of  said  order,  was 
also  one  of  the  thirty-six  petit  jurors  previously  drawn  for  said 
term  of  said  court  of  Oyer  and  Terminer,  and  was  not  an  addi- 
tional juror  thereto,  and  that  but  twenty-three  additional  jurors 
were  in  fact  drawn  in  pursuance  of  said  order.  And  this  he  is 
ready  to  verify;  wherefore,  as  before,  he  prays  judgment  that 
the  panel  may  be  quashed,  &c. 

The  counsel  for  the  defence  called  Marshall  Anderson,  the 
juror,  who  being  duly  sworn,  testified:  I  reside  in  Candor; 
know  no  other  man  of  that  name  in  that  town;  I  have  lived 
there  forty  years;  there  might  be  another  man  of  same  name 
reside  there  for  a  short  time,  and  I  not  know  it. 
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Cornelius  Hover  was  then  called  by  counsel  for  defendant, 
and  sworn  and  testified:  I  summoned  a  part  of  the  jury,  and 
summoned  only  one  Marshall  Anderson;  I  reside  in  Candor: 
should  think  no  other  could  reside  there  without  my  knowing 
it. 

Moses  Stevens,  clerk  of  Tioga  county,  being  called  by  counsel 
for  the  people,  testified:  The  panel  from  which  the  first  thirty- 
six  jurors  for  this  court  were  drawn,  was  made  three  years  ago; 
afterwards  that  list  was  destroyed  and  a  new  one  made  before 
the  twenty-four  additional  jurors  were  drawn,  and  in  drawing 
them  Marshall  Anderson,  of  Candor,  who  was  one  of  the  thirty- 
six,  was  again  drawn. 

The  court  overruled  the  challenge,  and  the  counsel  for  the 
defendant  then  and  there  excepted  to  the  decision. 

The  drawing  of  the  jury  was  then  commenced. 

The  jury  being  impanneled  and  sworn,  the  cause  was  then 
opened  to  the  jury  on  the  part  of  the  people,  and  the  district 
attorney  called  as  a  witness, 

Phebe  Thurston,  who  was  duly  sworn  and  testified  as  follows: 
I  reside  in  Temple  street  in  this  village;  have  resided  here 
about  one  year;  my  husband's  name  is  James  Thurston.  We 
were  married  a  year  ago  last  September;  my  husband  is  a 
brother  of  defendant;  have  known  defendant  and  his  family 
since  my  marriage;  knew  some  members  of  the  family  previ- 
ously. Defendant  is  a  married  man;  was  married  in  November 
last;  he  commenced  housekeeping  in  January  or  first  of  February 
last,  shortly  before  the  unfortunate  occurrence;  he  resided  on 
Ithaca  street;  I  was  at  his  house  the  evening  of  the  occurrence; 
went  there  between  six  and  seven.  There  were  present  at  the 
time,  defendant's  mother,  Mrs.  Garrison  and  child,  and  defend- 
ant and  wife.  The  child  is  about  six  years  old,  name  Elizabeth; 
they  called  it  Libby.  My  husband  went  with  me  to  defendant's 
and  left  in  a  few  moments;  Mrs.  Garrison  and  child,  defendant 
and  wife,  were  present  when  I  arrived;  defendant's  mother 
came  soon  after  I  went  in;  Garrison  arrived  about  eight  p.  M., 
or  not  far  from  that;  I  had  been  there  a  considerable  time  when 
he  came;  they  were  taking  tea  when  I  went  in.  Defendant 


DELAWARE,  JULY,  1852.  57 

The  People  v.  Thurston. 

came  into  the  room  immediately  after  Garrison  entered;  he  had 
left  the  room  but  a  few  minutes  before  he  and  Garrison  entered. 
Garrison  took  a  chair  the  first  thing  after  he  entered  the  room, 
and  then  took  his  child;  can't  tell  whether  any  one  handed  him 
the  chair;  am  not  decided  on  that;  he  moved  the  chair  before 
he  sat  down,  and  then  reaching  out  his  hand  to  the  child,  drew 
her  toward  him;  thought  he  put  her  on  his  lap;  but  am  not 
sure  of  it;  he  sat  on  the  east  side  of  the  room,  a  few  feet  from 
the  back  door,  and  between  the  stove  and  door,  his  feet  near 
one  corner  of  the  stove,  his  back  towards  the  door  and  his  feet 
towards  the  stove.  Defendant  went  out  at  the  back  door  into 
the  shed  while  Garrison  was  seating  himself;  he  did  not  stop 
in  the  room.  Garrison  spoke  to  the  child  as  he  entered  the 
room,  and  said,  "  Libby  Garrison,  why  do  you  cry,"  or,  "  what 
is  the  matter;"  don't  remember  as  he  called  her  to  him.  The 
next  I  saw  after  defendant  went  out  at  the  door  was  the  blow; 
it  hit  on  Garrison's  head;  the  blow  seemed  to  strike  near 
the  top  of  the  head;  did  not  see  distinct  enough  to  know  with 
what  it  was  given;  heard  the  blow;  saw  but  one  blow  given; 
only  one;  I  think  the  child  was  sitting  on  Garrison's  lap  when 
I  saw  the  blow;  I  saw  nothing  after  the  blow;  left  the  house 
immediately;  the  child  was  screaming;  I  remember  nothing 
after  the  blow;  it  was  perhaps  three  or  four  minutes  from  the 
time  defendant  went  out  until  I  saw  the  blow;  nothing  said 
•while  he  was  out  except  that  Garrison  spoke  to  his  child;  no 
one  changed  position;  defendant's  wife  was  in  the  bedroom; 
the  door  was  open  between  the  kitchen  and  bedroom;  Charles 
T.  Bell  lived  in  the  other  part  of  the  house.  Mrs.  Garrison  sat 
on  the  south  side  of  the  room,  east  side  of  the  stove;  between 
the  stove  and  back  window;  defendant's  mother  sat  upon  the 
>pposite  side  of  the  stove  by  my  side;  I  sat  on  the  south  side 
•f  the  building  and  on  the  west  side  of  the  stove,  nearly  facing 
Mrs.  Garrison;  the  stove  was  a  cooking  stove;  no  one  sat 
ilirectly  in  front  of  the  stove.  Mrs.  Garrison  requested  defend- 
ant to  go  and  see  her  husband  and  see  what  he  had  decided  to 
do  about  taking  the  child;  they  had  expected  him  up  there  that 
VOL.  II.  8 
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evening,  but  had  about  given  up  his  coming;  I  understood  that 
Garrison  was  coming  up  by  the  conversation  between  defend- 
ant and  his  sister;  he  did  not  come  up  as  soon  as  expected. 

Cross-examined. — The  conversation  about  this  was  com- 
menced soon  after  I  went  in;  there  was  something  said  about 
his  coming  up;  defendant  advised  his  sister  to  let  Garrison  have 
the  child;  told  her  not  to  get  excited;  said  there  was  no  use 
of  it;  had  better  keep  calm.  It  was  said  Garrison  would  not 
be  happy  with  the  child,  and  perhaps  would  return  it.  Some- 
thing was  said  about  putting  the  child  to  bed;  defendant  said 
that  they  had  better  not  until  they  knew  whether  Garrison  was 
corning;  said  if  he  came  he  would  take  the  child  even  if  it  was 
in  bed;  he  advised  her  to  rest  before  she  decided  about  it;  be- 
fore he  gave  this  last  advice,  it  was  said  it  was  so  late  he  would 
not  come;  it  was  at  her  request  that  defendant  went  after  him. 
In  connection  with  the  remark  that  Garrison  would  not  come, 
defendant  said  Mrs.  Garrison  had  better  take  a  night's  rest;  she 
said  she  could  not  rest  until  she  knew  what  he  was  going  to  do. 
After  she  requested  him  to  go  for  Garrison,  defendant  went  out; 
was  gone  some  few  minutes,  can't  tell  how  many.  Defendant 
seemed  calm  and  composed  during  the  evening  before  the  catas- 
trophe; when  they  came  in  the  room,  I  think  Garrison  came  in 
ahead  of  the  defendant;  when  defendant  returned  he  told  Mrs. 
Garrison  that  her  husband  was  at  the  door  and  wanted  the 
child;  she  either  said  she  could  not  take  the  child  to  him,  or,  to 
force  it  from  her;  if  he  wanted  ihe  child  he  must  come  in; 
defendant  returned  to  the  door  and  they  came  in  together;  no 
conversation  between  Garrison  and  defendant  after  they  came 
in;  can't  tell  whether  defendant  pointed  Garrison  to  a  chair, 
or  whether  he  took  one  without  being  shown.  Defendant's 
wife  had  not  been  sitting  down  before  she  took  her  seat  in  the 
bedroom;  she  had  brought  a  basket  of  apples  from  the  wood- 
house  a  moment  before;  defendant  had  been  sitting  in  the 
southeast  corner  before  he  went  after  Garrison;  I  think  I  changed 
my  seat  after  defendant  went  out  and  before  they  came  in;  I 
had  been  sitting  in  front  of  the  stove  on  the  north  side  of  the 
room.  Garrison  removed  the  chair  some  distance  before  he  sat 
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down;  it  was  placed  in  front  of  the  stove;  it  was  the  one  I  had 
been  sitting  in;  he  moved  it  towards  his  wife  and  child,  and  to 
where  he  was  sitting  when  he  was  killed;  don't  know  what 
defendant  was  doing  when  he  was  out  at  the  back  door. 

Direct  resumed. — I  think  none  of  us  rose  out  of  our  seats 
after  they  came  in  until  the  blow  was  given;  Garrison  and  his 
wife  sat  a  short  distance  apart.  I  think  there  was  something 
said  before  Garrison  came,  about  defendant's  having  conversed 
with  him  that  day;  he  said  to  his  sister  that  she  must  be  calm; 
that  he  had  been  calm  all  day,  and  she  ought  to  be. 

Andrew  J.  Madan,  sworn:  I  resided  in  this  village  until  July 
last;  have  resided  in  Owego  for  twenty-five  years;  knew  Anson 
Garrison,  and  know  defendant;  saw  both  Garrison  and  defend- 
ant on  the  night  of  this  occurrence;  met  Garrison  on  the  side- 
walk in  front  of  defendant's  house;  I  was  walking  towards  the 
depot,  he  was  going  the  other  way;  saw  defendant  just  as  I 
passed  Garrison;  he  came  out  of  the  door  of  his  house  upon  the 
stoop;  he  came  on  the  stoop  and  saw  Garrison,  I  suppose,  and 
said,  "  I  am  glad  you  have  come,  I  was  just  going  over." 
Garrison  went  through  the  gate  to  the  house;  did  not  hear  any 
thing  said  about  his  going  in;  did  not  see  defendant  beyond  the 
stoop.  This  was  a  little  past  seven;  I  went  to  the  depot,  and 
in  a  short  time  afterwards,  fifteen  or  twenty  minutes,  I  heard 
of  the  killing. 

Jacob  JV*.  Smith,  sworn:  I  reside  in  Addison,  Steuben  county; 
I  resided  in  Owego  from  the  third  of  February,  1850,  until 
about  three  weeks  ago;  knew  Garrison  and  defendant;  saw 
them  on  the  night  this  affair  happened  at  defendant's  house.  I 
heard  the  alarm  that  some  one  was  murdered;  I  was  opposite  the 
Tioga  House,  near  the  Diamond  store;  I  ran  to  the  house,  went 
to  the  front  door;  saw  Mrs.  Garrison  standing  opposite  the  door 
that  leads  to  the  hall,  just  inside  of  the  front  room;  she  had 
the  child  in  her  arms;  went  into  the  kitchen,  saw  defendant 
and  his  mother  and  another  gentleman  I  did  not  know;  saw 
defendant  standing  in  the  doorway  leading  from  kitchen  to  bed- 
room; saw  Garrison;  he  was  sitting  in  a  chair  nearly  in  front 
of  the  stove,  feet  close  to  the  stove,  back  towards  the  north, 
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head  inclining  towards  Ihe  left  shoulder,  a  little  back;  a  candle 
was  in  the  room;  the  gentleman  asked  him  either  how  he  came 
to  do  it,  or  what  he  did  it  for;  think  a  stranger  had  his  hand  on 
defendant's  arm;  defendant  said  he  could  not  help  it;  he  abused 
his  sister  last  night;  said  nothing  else  as  I  heard.  I  noticed 
Garrison's  head;  I  saw  the  cut  on  the  right  side  of  his  face; 
when  I  first  went  in,  old  Mrs.  Thurston  was  on  the  left  of  Gar- 
rison; passed  around  behind  him;  while  I  was  there  a  lady 
handed  me  an  axe  from  the  back  door  and  said,  "  This  is  the 
axe  he  did  it  with."  The  axe  was  bloody  and  had  hair  on  it; 
bloody  on  the  side  from  the  eye  toward  the  edge. 

Cross-examined. — I  have  not  since  learned  the  name  of  the 
stranger,  but  suppose  it  might  have  been  Garland  from  what  I 
have  heard  on  the  stand.  Defendant  was  standing  still  in  the 
act  of  buttoning  up  his  overcoat  when  I  went  in;  he  passed  out 
into  the  front  room  first;  think  the  stranger  did  not  pretend  to 
hold  him  in  custody. 

Edward  J.  Johnson,  sworn:  I  reside  in  the  village,  and  have 
for  eight  years;  knew  Garrison  and  defendant;  some  acquainted 
with  their  families.  At  the  time  of  this  affair  1  resided  nearly 
opposite  defendant's;  1  was  passing  into  the  street;  heard  an 
unusual  noise  at  defendant's  house;  listened  and  heard  loud  cries 
from  a  female;  I  turned  and  gave  the  alarm;  passed  across  to 
Dearborn's  and  spoke  to  a  man  to  go  to  Thurston's;  told  him  some 
accident  had  happened  at  defendant's;  saw  some  other  men 
near  by  and  told  them  the  same,  and  ran  for  the  house;  I  met 
defendant  at  the  door  in  the  entry;  the  first  one  I  saw  was  Mrs. 
Garrison,  she  was  crying  and  making  exclamations  that  her 
brother  had  done  an  awful  deed,  that  she  could  never  forgive 
him;  defendant  then  came  to  the  door  where  I  met  him.  Mr. 
Dearborn  was  by  my  side  as  we  entered  the  front  door;  he 
asked  defendant  what  was  the  matter;  there  was  some  answer 
given,  can  not  give  the  precise  words.  Defendant  rested  his 
hand  upon  my  shoulder  and  requested  me  to  call  in  a  justice  of 
the  peace,  or  some  officer;  that  he  wished  to  give  himself  up; 
he  looked  toward  Dearborn  and  said,  "  he  wished  he  would 
call  in  some  of  the  neighbors."  When  he  addressed  himself  to 
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Dearborn,  he  spoke  kindly.  I  went  for  an  officer;  called  Wil- 
lard,  the  deputy  sheriff;  did  not  go  into  the  kitchen  until  I 
returned;  I  then  saw  Garrison  sitting  in  the  chair. 

Cross-examined. — When  he  spoke  about  having  the  neigh- 
bors called  in,  he  spoke  kindly,  not  excited,  but  exhausted; 
looked  pale;  saw  his  eyes,  they  were  wild. 

Charles  H.  Hallaran,  sworn:  I  reside  near  Hollenback's  brick 
yard;  lived  in  Owego  over  two  years;  did  not  know  Garrison 
previous  to  the  affair;  I  had  seen  defendant  a  few  nights  before 
that;  I  was  in  Ogden's,  the  gunsmith's,  across  the  street  from 
defendant's  when  I  heard  the  alarm;  made  haste  to  cross  the 
road,  and  went  in  the  kitchen;  saw  Garrison  and  others;  I  did 
not  knoxv  defendant;  he  was  doing  nothing  then;  a  moment 
after  saw  him  take  hold  of  Garrison's  head  and  keep  it  right; 
still  some  women  in  the  room;  did  not  know  who  they  were; 
they  were  betwixt  old  and  young.  I  asked  defendant  who  killed 
the  man;  he  said  it  was  himself;  I  remained  eight  or  ten  min- 
utes; a  number  went  in  with  me,  and  a  number  came  in  after- 
wards. Defendant  held  Garrison's  head  with  one  hand;  one 
wound  was  all  I  noticed;  when  defendant  said  "  he  did  it,"  I  said 
"  you  have  committed  a  bad  deed;"  he  replied  "  he  guessed  not." 

Cross-examined. — The  head  inclined  over;  he  put  his  hand 
on  the  under  side  of  the  head  and  held  it  up. 

Isaac  B.  Ogden,  sworn:  I  reside  in  this  village,  and  have  for 
twenty-five  years;  I  knew  Garrison  and  defendant;  I  was  in 
the  street  crossing  from  the  Court  House  to  Slosson's  store, 
when  I  first  heard  of  the  affair;  went  immediately  to  defendant's 
house;  saw  defendant  before  I  fairly  entered  the  house;  can't 
tell  whether  he  was  on  the  stoop  or  steps;  I  asked  him  what 
was  the  matter;  he  replied  he  supposed  Garrison  was  dead;  I 
asked  how  it  happened;  he  said  he  struck  him  with  an  axe; 
said  he  wished  me  to  go  in  and  see  to  him  and  attend  to  him; 
I  am  a  cabinet  maker,  also  an  undertaker;  do  not  keep  ready 
made  coffins;  make  them  to  order;  saw  an  axe  which  a  lady 
handed  through  the  back  door  of  the  kitchen;  noticed  its  ap- 
pearance; bloody,  and  hair  upon  the  axe;  did  not  notice  how 
far  the  blood  extended;  did  not  notice  who  handed  me  the  axe. 
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Cross-examined. — Defendant  appeared  calm  and  cool;  after 
he  said  he  did  the  act,  I  noticed  he  appeared  paler  than 
usual. 

Samuel  T.  Garland,  sworn  for  people:  I  reside  in  this  village, 
about  half  way  between  Court  House  and  the  depot,  on  Ithaca 
street;  I  was  sitting  in  my  bar-room  when  I  heard  the  alarm; 
I  went  directly  to  defendant's,  went  rather  quickly;  a  man  by 
the  name  of  Woolley  gave  the  alarm  to  me;  don't  know  where 
he  is;  is  not  about  town  to  my  knowledge;  I  first  saw  Mrs. 
Garrison;  she  stood  in  the  front  room  with  a  small  child  in  her 
arms;  I  passed  into  the  kitchen;  saw  Garrison  sitting  in  the 
chair,  and  defendant's  mother  was  holding  his  head,  with  her 
hands  under  his  head;  noticed  no  moving  of  Garrison  except  a 
little  muscular  action  of  the  face;  defendant  was  in  the  kitchen; 
I  said,  "  Met,  what  have  you  been  doing?"  he  passed  by  and 
said  he  could  not  help  it;  that  was  all  he  said;  he  passed 
through  the  square  room  to  the  door;  that  was  the  last  I  saw 
of  him;  I  saw  the  gash  on  Garrison's  face;  saw  nothing  else. 

Cross-examined. — When  1  first  went  in,  there  was  no  one 
present  except  the  family,  as  I  saw;  saw  no  one  but  what  I 
knew;  others  came  before  I  went  away;  there  was  quite  a  rush; 
as  defendant  passed  off  to  the  front  of  the  house,  looked  white, 
and  wild  out  of  his  eyes;  he  looked  very  pale,  trembled;  saw 
him  put  his  hat  on  his  head;  his  hand  trembled  some. 

John  Bell,  sworn:  My  father's  name  is  Charles  Bell;  I  am 
twelve  years  old;  my  father  lived  in  same  house  with  defendant, 
last  winter;  he  lived  in  south  part;  defendant  did  not  own  any 
axe  last  winter,  as  I  know  of;  father  owned  one;  he  kept  it 
for  splitting  wood:  I  used  the  axe  to  split  kindling  wood;  used 
to  split  it  at  night,  after  school,  every  night;  split  it  out  by  our 
woodshed;  shed  in  the  east  and  back  side  of  the  house;  used  to 
leave  the  axe  in  the  corner  of  the  shed  when  done  using  it; 
defendant  used  the  axe  to  chop  his  wood:  his  wood  was  lying 
out  at  the  back  end  of  the  little  shed;  he  used  to  lay  the  axe 
sometimes  by  the  stoop  at  our  back  door,  and  on  the  north  side, 
and  sometimes  he  would  take  it  back  to  the  shed,  where  we 
kept  it;  I  don't  know  as  I  should  know  the  axe;  have  not  seen 
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it  since  this  affair;  (axe  here  presented  to  witness,)  can't  tell 
whether  it  is  our  axe  or  not. 

Cross-examined. — Defendant  split  his  own  wood;  had  not 
been  in  the  habit  of  splitting  his  own  wood  a  great  while;  don't 
know  what  time  in  the  evening  he  split  his  wood;  don't  know 
whether  he  always  carried  it  back  or  not;  defendant  had  not 
been  there  but  a  few  days;  it  was  carried  back  to  the  shed 
sometimes;  can't  tell  how  many  times  it  was  left  in  the  stoop. 

Thomas  I.  Chatfield,  sworn:  I  reside  in  this  village;  (axe 
presented  to  witness.)  I  have  had  possession  of  the  axe  since 
the  night  of  the  murder;  got  it  at  defendant's  house;  it  was 
covered  with  blood;  fresh  blood,  and  hair  upon  the  bit  of  the 
axe;  the  hair  and  dry  blood  is  still  on  the  axe;  it  has  since 
been  at  my  store  opposite  the  Tioga  House;  I  took  it  at  the 
request  of  the  district  attorney;  it  has  since  been  wrapped  in 
the  paper  in  which  it  was  wrapped  when  brought  into  court. 
Garrison  was  sitting  in  the  chair  when  I  was  there. 

James  Haviland,  sworn:  I  live  in  Canawana;  last  winter 
worked  at  Camp's  foundry;  knew  Garrison,  he  worked  in  the 
same  room;  I  then  knew  defendant;  I  saw  him  on  the  day 
Garrison  died;  saw  him  in  the  forenoon;  was  in  the  shop  with 
Garrison;  saw  him  first  in  the  forenoon,  quite  early  in  the  day. 
I  should  think  he  remained  in  the  shop  about  two  hours;  he 
and  Garrison  were  talking;  defendant  was  there  again  that 
day,  about  four  p.  M.  ;  remained  a  few  minutes;  when  T  first  went 
into  the  shop  defendant  and  Garrison  were  sitting  by  the  stove 
close  together,  conversing;  heard  nothing  that  was  said;  they 
were  talking  very  low;  I  heard  defendant  invite  Garrison  up 
to  the  house  that  evening;  Garrison  said  he  would  go  after  he 
went  home  and  got  his  supper;  he  was  then  washing  up;  this 
was  in  the  afternoon. 

Cross-examined. — I  know  that  Garrison  sent  for  defendant  to 
come  down  and  see  him;  he  sent  me  at  noon;  I  delivered  my 
errand;  I  told  Garrison  I  was  not  going  to  work  in  the  after- 
noon; it  was  then  he  sent  me  up  to  have  defendant  come; 
Garrison  wanted  him  to  come  right  down.  While  they  were 
conversing  in  the  morning  tbey  conversed  in  rather  a  low  tone; 
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heard  no  altercation  between  them  in  the  afternoon;  their  con- 
versation was  friendly.  I  went  away  in  the  afternoon,  when  I 
returned  defendant  was  there. 

Isaac  Spaulding,  sworn:  1  live  in  Ridgberry,  Pa.;  lived  in 
Owego  last  winter;  west  side  of  the  park;  I  knew  the  night 
of  Garrison's  death;  was  in  Diamond  store,  in  the  auction  room 
opposite  defendant's,  when  I  heard  the  alarm.  We  went  across 
the  street  in  front  of  defendant's  gate,  and  halted  there;  we 
then  went  into  the  front  entrance,  saw  no  one;  then  went  into 
the  front  square  room,  then  into  the  alley;  at  the  end  of  the 
alley  I  met  Mrs.  Garrison;  some  words  passed  and  I  stepped 
into  the  kitchen;  I  then  saw  defendant,  Win.  Livingston  and 
Chauncey  Woolley  and  two  or  three  ladies;  defendant  had  a 
candle  in  his  hand;  came  towards  the  alley  with  the  candle  in 
his  hand;  he  spoke  and  asked  me  if  I  would  go  after  a  physi 
cian;  I  said  "there  is  no  use  for  he  is  dead."  He  said,  "I 
want  you  to  go  after  a  physician,  for  I  suppose  he  is  dead,  I 
meant  to  do  it."  Nothing  else  was  said;  I  started  after  a  phy- 
sician on  Front  street,  for  Nye;  met  him  in  front  of  the  Tioga 
House;  did  not  return;  was  within  two  feet  of  Garrison  when 
in  the  kitchen;  saw  the  gash  in  his  head;  saw  nothing  on  the 
face  at  the  time,  it  was  so  covered  with  blood.  Woolley  took 
hold  of  the  head  when  he  first  went  in;  stood  behind  him. 

Cross-examined. — William  Livingston,  Chauncey  Woolley 
and  two  or  three  ludies  I  supposed  to  be  of  the  family,  were 
present  when  I  first  went  in;  no  others  present;  can't  tell  who 
came  next;  I  remained  until  others  came  in.  Woolley  went 
then  with  me;  I  saw  Johnson  come  in  as  I  was  leaving  the 
house;  did  not  see  Garland  in  the  house;  saw  him  at  the  door; 
saw  a  large  company  at  the  door;  Livingston  and  Woolley  did 
not  come  away  W7ith  me;  I  reside  thirty -six  miles  from  here; 
left  here  the  13th  of  last  month;  defendant  asked  me  if  I  would 
go  for  a  physician;  said  he  had  killed  him  and  meant  to  do  it; 
can't  say  as  to  his  paleness;  did  not  notice  that  he  was  tremu- 
lous; said  he  was  dead  and  wanted  me  to  get  a  physician. 

Stephen  J3.  Phelps,  sworn:  I  reside  half  a  mile  from  this 
village;  was  in  the  village  on  the  evening  of  the  death  of 


DELAWARE,  JULY,  1852.  65 

The  People  v.  Thurston. 

Garrison;  was  on  the  opposite  side  of  the  street  at  the  auction; 
some  persons  came  in  to  the  auction  and  said  there  was  a  murder 
committed  over  at  defendant's;  went  immediately  to  defendant's; 
went  into  the  entry;  from  there  to  the  first  room  of  the  house; 
from  there  into  the  kitchen;  some  two  or  three  in  the  room  where 
Garrison  was,  and  perhaps  as  many  more  passed  in  with  me; 
saw  Mrs.  Garrison  at  the  gate;  did  not  see  defendant  until  I 
went  back  from  the  kitchen;  then  saw  defendant  in  front  entry; 
I  asked  him  if  he  knew  or  could  tell  me  who  murdered  Garrison; 
defendant  said  yes,  "  I  am  the  man  that  did  it,  I  killed  him." 
Vothing  else  said. 

Cross-examined. — The  females  had  just  left  the  house;  I  gave 
my  attention  to  his  appearance;  he  seemed  melancholy  or  sad; 
did  not  see  that  he  was  excited;  did  not  notice  whether  he  was 
pale;  did  not  notice  his  eyes;  stood  in  a  kind  of  studying  pos- 
ture; was  in  the  entry. 

Sarah  Hill,  sworn  for  people:  Live  on  Ithaca  street;  next 
house  to  where  defendant  Jived  last  winter;  I  heard  of  Garrison's 
death  the  night  on  which  he  was  killed;  I  heard  an  outcry  at 
defendant's;  I  was  then  in  the  yard  back  of  our  house,  some 
twenty-feet,  looking  towards  defendant's  house;  before  I  heard 
the  noise,  I  saw  him  come  to  the  door,  open  the  door  and  come 
out  into  the  shed  back  of  his  house;  saw  him  stoop  down;  saw 
him  go  back  into  the  house;  the  next  I  heard  was  a  scream;  it 
was  instantly  as  he  went  in;  it  was  a  short  time  from  the  time 
he  came  out  until  I  heard  the  scream;  it  was  quite  quick;  I 
did  not  see  him  go  out  of  the  back  shed;  there  were  two  open 
places  in  the  side  of  the  shed;  one  was  a  stove  pipe  hole,  and 
I  don't  know  what  the  other  was  for;  the  other  was  square. 
The  stove  pipe  hole  was  west,  and  nearest  our  house,  and  was 
the  highest  from  the  ground.  I  stood  on  higher  ground  than 
the  building;  could  not  see  into  defendant's  kitchen  when  the 
door  was  open;  could  only  see  the  light. 

Cross-examined. — It  was  the  most  light  by  moonlight;  I  stood 
by  the  back  building  in  our  yard. 

Frederick  Nye,  sworn:  I  reside  in  this  village;  am  a  physi- 
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cian;  kno\v  Garrison  and  defendant;  was  at  defendant's  house 
on  the  evening  of  the  death  of  Garrison;  examined  his  head; 
found  one  wound  in  the  top  of  the  head,  or  a  little  on  the  left 
side,  and  one  in  the  face;  the  one  in  the  left  side  of  the  head 
was  an  open  wound  five  or  six  inches  in  length,  and  four  inches 
in  depth;  opened  some  two  inches;  spread  open;  the  other 
wound  was  upon  the  right  of  the  head;  the  top  of  the  wound 
commenced  where  the  skin  was  broken,  and  lower  jaw  was 
fractured,  though  rather  longer  than  the  wound  in  the  top  of 
the  head;  it  severed  the  jaw  bone;  done  with  a  sharp  instru- 
ment; the  tendency  of  the  wound  was  downwards  and  forwards; 
the  first  wound  would  have  caused  instant  death.  Garrison  was 
sitting  in  the  chair  in  an  upright  position  when  we  examined 
him. 

Robbins  D.  Willard,  sworn:  I  reside  in  this  village;  am  the 
deputy  sheriff  and  jailer;  have  held  the  office  two  years  next 
January;  was  in  the  Court  House  when  I  heard  the  alarm  the 
night  of  the  catastrophe;  it  was  between  seven  and  eight; 
Edward  Johnson  came  and  gave  the  alarm;  I  then  went  to 
defendant's  house;  saw  Phelps  first;  I  saw  defendant;  I  was 
passing  through  the  gate;  Phelps  gave  me  a  jog  and  said, 
"  there  stands  the  murderer."  I  asked  who,  and  he  said, 
Thurston.  Defendant  was  standing  in  the  front  entry,  leaning 
against  the  door;  I  went  on  to  the  stoop,  stepped  by  the  side 
of  defendant  and  spoke  to  him;  don't  remember  what  I  said; 
he  stood  and  looked  me  in  the  face  and  said,  "  It  is  Willard,  is 
it?"  he  said  he  was  ready  to  give  himself  up;  think  he  said  he 
had  sent  for  me.  When  we  got  out  into  the  yard,  I  asked 
defendant  what  was  done;  he  said  he  had  killed  Garrison;  he 
said,  "  I  could  not  bear  to  hear  the  child  scream."  He  had 
carried  his  left  hand  by  his  side  till  then;  he  swung  it  out  and 
I  noticed  it  was  closed;  asked  him  what  he  had  in  it;  he  said, 
nothing,  that  he  held  Garrison's  head  after  he  struck  him  with 
the  axe,  and  his  hand  was  bloody;  I  did  notice  it  then.  Just 
at  that  time  we  met  Prentice  Ransom;  he  wanted  to  know 
what  was  the  matter;  we  were  walking  towards  the  Court. 
House;  I  told  Ransom  that  defendant  had  killed  Garrison;  he 
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wanted  me  to  let  defendant  go  back  with  him,  said  he  would  be 
responsible  for  him;  said,  "can't  you  go  back  too?"  that  was 
to  me.  I  said  I  thought  we  had  better  not  go  back;  defendant 
told  Ransom  to  go  and  see  that  every  thing  was  provided  for 
Garrison  that  was  necessary,  and  after  he  had  got  through  there 
to  come  over  to  the  jail;  we  then  came  this  way  and  Ransom  went 
the  other  way.  Think  defendant  said,  "  I  did  not  think  this 
would  happen  when  I  was  at  the  furnace  to-day  to  see  Garri- 
son;" said  he  had  been  down  there  to  see  if  Garrison  would 
not  consent  to  let  the  sister  keep  the  child,  but  he  would  not 
consent  to  do  it;  that  he  found  that  Garrison  had  better  rights 
to  the  child  than  she  had,  and  that  the  arrangement  was  made 
for  him  to  come  after  the  child  that  evening.  Mrs.  Garrison 
had  concluded  to  give  the  child  up  without  making  any  fuss 
about  it,  or  feeling  bad;  when  the  child  screamed,  he  came  in 
from  the  door  and  struck  him.  He  wished  me  to  take  him  to  a 
room  where  he  could  wash;  I  took  him  to  the  kitchen  and  he 
washed  himself.  Odell  Gregory  came;  we  were  the  only  per- 
sons in  the  room;  I  then  noticed  his  hand,  it  was  bloody.  After 
he  got  through,  Gregory  went  out  and  I  called  in  Eldridge;  I 
went  to  arrange  the  cell  and  left  defendant  in  care  of  Eldridge. 
Gregory  asked  him,  "  Why,  Met,  how  did  you  come  to  do  this 
crime'?"  As  I  understood  it,  the  answer  was,  "  that  it  was  an 
old  matter,  and  if  he  undertook  to  give  a  description  it  might 
leave  bad  impressions."  I  soon  after  put  him  in  a  cell  alone. 
After  the  excitement  was  over  and  the  people  had  gone  away, 
his  sister  Nancy  came  to  see  him;  she  went  to  the  cell  and 
spoke  to  him;  he  spoke  about  having  the  Daily  Tribune  sent 
to  him,  and  some  books  to  read;  it  was  not  a  request  made  to 
me.  There  was  something  said  about  the  influence  it  would 
have  upon  his  sister,  Mrs.  G.,  but  the  sentence  was  disconnected, 
and  I  can  not  remember. 

Cross-examined. — I  think  Ransom  asked  him  how  he  came 
to  do  it,  and  his  answer  was,  "  I  could  not  help  it." 

The  prosecution  here  rested,  and  the  court  adjourned  to  8| 
o'clock  on  Wednesday  morning. 

On  the  assembling  of  the  court,  the  counsel  for  the  prisoner 
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opened  the  defence  and  read  from  commissions  duly  executed, 
and  made  other  proof  of  insanity  in  the  family  of  the  prisoner, 
to  a  greater  or  less  degree,  in  the  following  relatives,  lo  wit: 
Eunice  Thurston,  grandmother  on  father's  side;  Levi  Thurston, 
uncle  on  father's  side;  one  aunt  not  named;  Esther  Darling, 
grandmother  on  mother's  side;  Cornelius  Metcalf,  grand  uncle 
on  mother's  side;  Elias  Fisher,,  great  grand  uncle  on  mother's 
side;  Silas  Metcalf,  and  Deborah  Bennet,  mother's  cousins; 
Eunice  Hudson,  and  Esther  Knight,  grand  aunts  on  mother's 
side;  Elizabeth  Darling  and  Mary  Darling,  cousins.  The 
counsel  for  the  prisoner  then  called  as  a  witness, 

William  S.  Weston,  who  being  duly  sworn,  testified  as  fol- 
lows: I  reside  in  Wisconsin;  I  knew  the  defendant,  Thurston • 
have  known  him  about  nine  years;  worked  with  him  nine 
years  ago  this  last  September;  worked  with  him  eleven  months; 
boarded  and  slept  with  him  a  part  of  the  time;  I  think  about 
two  months;  he  was  in  the  habit  of  a  certain  vicious  practice, 
known  as  masturbation;  couldn't  say  how  frequently;  knew  of 
it  several  times;  have  no  recollection  of  his  telling  me  how 
often  he  did  it;  the  practice  extended  through  the  whole  of  two 
months,  frequently;  don't  know  of  his  practicing  it  when  I  did 
not  sleep  with  him. 

Cross-examined. — I  have  not  slept  with  him  in  the  last  nine 
years;  my  attention  was  recalled  to  this  subject  within  the  last 
two  weeks;  had  not  thought  much  about  it  before  for  a  number 
of  years;  I  came  from  Wisconsin  on  purpose  to  attend  this 
trial;  was  written  to  and  replied;  I  have  no  recollection  how 
many  times  he  indulged  in  the  practice,  nor  how  many  times 
in  a  week;  I  think  as  often  as  every  week;  don't  remember 
certainly  how  often;  I  spoke  to  him  about  it  once  or  twice;  he 
was  in  the  same  bed  with  me;  I  am  the  oldest;  don't  know 
how  much  older;  I  am  thirty-six;  he  was  engaged  in  cabinet 
work;  I  was  journeyman  for  him;  he  worked,  himself,  though 
not  as  steady  as  his  hands;  he  had  one  besides  myself  part  of 
the  time;  he  had  no  more  than  two  at  any  one  time.  I  never 
mentioned  this  subject  to  any  body  else;  Mr.  James  Thurston 
wrote  to  me  to  come  down. 
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James  Fisher,  sworn:  I  reside  in  Owego;  know  Thurston, 
the  defendant;  have  worked  for  him  about  a  year;  commenced 
two  years  ago  this  fall;  I  slept  with  him  from  four  to  six 
months;  knew  about  his  being  addicted  to  masturbation;  when 
I  first  slept  with  him  I  should  think  as  often  as  once  a  day; 
as  often  as  once  in  twenty-four  hours;  I  spoke  to  him  about  it; 
told  him  he  would  ruin  himself  if  he  kept  on  in  that  practice; 
he  didn't  practice  it  so  much  after  that;  I  left  off  working  for 
him  about  a  week  before  his  arrest.  He  appeared  to  be  a  very 
passionate  man,  and  downhearted,  if  things  didn't  go  to  suit 
him;  when  they  did  go  to  suit  him  he  was  cheerful  and  as 
clever  a  man  as  I  ever  had  any  thing  to  do  with;  when  in 
good  humor  he  was  full  of  jokes  and  wide  awake;  he  treated 
me  kindly;  he  had  spells  of  low  spirits,  sometimes  as  often  as 
two  or  three  weeks,  at  other  times  six  weeks  or  two  months, 
and  then  he  would  have  a  blowing  up  of  his  hands,  or  some- 
thing of  that  kind,  perhaps  discharge  one.  Sometimes  these 
fits  would  not  last  more  than  a  day,  sometimes  three  or  four 
days  or  a  week;  sometimes  he  worked  some  during  these  turns, 
and  generally  managed  his  business;  didn't  work  much  in  his 
shop;  was  around  doing  business;  we  boys  in  the  shop  used  to 
call  these  turns  "  lovesick  scrapes,"  or  "  bulling  scrapes,"  some- 
times we  called  them  something  else.  I  could  tell  when  they 
were  coming  on;  don't  know  as  he  knew  when  they  were  coming 
on;  he  didn't  say  any  thing  on  the  subject;  I  never  noticed  his 
wandering  about;  have  known  of  his  retiring  to  bed  in  the  day 
time,  positive  of  only  twice;  once  a  year  ago  this  fall,  and 
once  before  that;  he  said  he  was  unwell  and  had  the  headache. 
1  know  nothing  as  to  his  costiveness;  his  habits  of  eating  were 
irregular;  was  particular  how  a  thing  was  cooked;  I  have  not 
known  him  to  go  without  eating  over  two  meals;  these  irregu- 
larities were  quite  frequent;  sometimes  he  would  eat  very  little, 
not  so  much  as  a  man  ought  to;  I  have  heard  him  speak  of 
having  water  poured  on  his  head;  I  remember  the  matter  be- 
tween him  and  a  journeyman  concerning  some  rocking  chairs. 
He  came  into  the  shop  and  commenced  crying,  saying  he  ex- 
pected to  have  forty  or  fifty  dollars'  worth  of  chairs  done,  but 
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now  they  were  all  spoilt;  after  that  he  said  the  reason  he  cried 
•was  because  the  journeyman  spoke  cross  to  him;  I  heard  him 
say  nothing  about  the  journeyman  loving  him. 

Cross-examined. — My  age  is  twenty-one;  I  boarded  at  his 
mother's;  Thurston  also  boarded  there;  I  slept  with  him  nearly 
all  the  time  I  boarded  there,  in  the  same  bed  with  him;  my 
attenlion  was  called  to  this  subject  since  that  period,  some  four 
or  six  weeks  ago  by  James  Thurston;  I  can  not  describe  his 
turns  of  depression  in  any  other  way  than  that  he  had  his  fits; 
his  conduct  was  rather  sulky,  his  disposition  angry;  he  talked 
loud  in  a  scolding  way,  and  pouted;  he  discharged  me  because 
he  thought  I  charged  him  too  much. 

Jane  Beers,  sworn:  I  reside  in  this  village;  my  husband's 
name  is  William  P.  Beers;  I  and  my  husband  boarded  four 
months  with  defendant's  mother;  we  commenced  the  first  of 
March,  1850;  defendant  was  very  irregular  in  eating;  at  times 
he  would  go  without  eating  two  or  three  meals;  when  he  did 
eat  he  ate  very  hearty;  at  times  he  was  very  gloomy  and  very 
much  cast  down;  these  turns  would  last  him  sometimes  a  week, 
sometimes  a  fortnight,  and  sometimes  longer;  these  spells  came 
upon  him  perhaps  once  in  six  weeks,  and  perhaps  once  in  four 
weeks,  can't  say  exactly;  at  times  when  he  had  these  turns  he 
was  very  cross  in  the  house;  complained  of  a  headache;  would 
not  talk  much;  would  stand  around  and  do  nothing;  have  seen 
him  stand  an  hour  at  a  time  and  perhaps  longer;  would  stand 
in  his  shop  door  and  by  the  fence,  near  the  shop;  don't  recol- 
lect that  he  spoke  while  standing;  did  not  have  company;  he 
spent  some  time  in  the  house  during  the  spells;  he  lay  down 
sometimes  on  the  lounge  in  the  day  time  writh  his  hands  up  to 
his  face;  lay  there  perhaps  an  hour  with  his  face  down;  com- 
plained of  headache. 

Cross-examined. — My  husband's  business  is  a  cabinet  maker; 
he  worked  for  defendant  when  we  boarded  at  his  mother's; 
commenced  work  for  defendant  the  third  week  in  February  and 
continued  for  about  three  months;  during  this  time  we  boarded 
at  defendant's  mother's;  and  one  month  after  husband  ceased 
working  for  defendant;  when  defendant  went  without  his  meals 
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he  complained  of  a  headache;  never  knew  him  to  go  without 
his  meals  except  he  complained  of  the  headache;  don't  know 
how  long  after  we  left  that  he  was  married;  don't  know  that 
he  was  visiting  a  young  lady  at  the  time;  did  not  know 
defendant's  wife  before  her  marriage;  have  seen  her,  but  not 
acquainted  with  her;  she  lived  in  defendant's  house  where 
defendant  afterwards  lived;  she  lived  with  her  sister;  her  sister's 
name  was  Mrs.  Willey;  defendant's  mother  lived  a  few  steps 
from  where  his  wife  lived  with  her  sister,  on  the  same  side  of 
the  street,  and  where  defendant's  shop  was;  I  never  conversed 
with  defendant  about  his  visiting  the  lady  he  afterwards  mar- 
ried; don't  know  anything  about  it  except  hearsay;  have  seen 
him  go  in;  don't  know  how  long  he  tarried;  I  have  set  at 
my  window  an  hour  and  perhaps  two  hours  at  a  time,  tending 
baby,  one  at  a  time;  my  own;  I  mentioned  the  circumstance 
of  seeing  defendant  stand  so  to  my  husband  about  the  time; 
the  habits  of  defendant  were  first  spoken  of  to  me  by  my  hus- 
band; can't  tell  when. 

William,  P.  Beers,  sworn,  says:  I  am  the  husband  of  the 
lady  who  has  just  left  the  stand;  I  worked  for  defendant  and 
boarded  with  his  mother;  worked  for  him  about  three  months; 
boarded  at  his  mother's  during  that  time;  his  spirits  at  limes 
were  low;  they  were  sometimes  longer  and  sometimes  shorter; 
sometimes  a  week  and  sometimes  not  as  long;  he  did  not  much 
of  anything  during  these  times;  he  was  low  spirited  and  did 
not  attend  to  his  usual  business;  don't  know  as  they  were 
regular;  there  was  remarks  made  about  their  regularity  in  the 
shop;  he  very  often  complained  of  headache,  and  would  then 
neglect  his  business  generally;  spent  his  time  sometimes  in  the 
shop  and  sometimes  in  the  house;  used  to  lay  down  in  the  shop 
on  the  bench;  this  was  during  his  low  depression;  he  did'nt 
know  much  about  his  business,  or  do  much  about  it  at  those 
times;  I  don't  know  of  any  cause  which  produced  the  turns; 
nothing  in  his  business  to  produce  them;  was  somewhat  ac- 
quainted with  the  state  of  his  business;  could  not  get  him  to 
speak  of  his  business  so  as  to  get  any  information;  in  these 
times  his  habits  of  eating  were  very  irregular  —  he  would  go  a 
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\vhole  day  without  eating;  his  habits  about  eating  at  other 
times  were  good  —  when  he  did  eat  saw  nothing  irregular 
about  his  eating;  I  conversed  with  my  wife  on  the  subject  of 
his  peculiarities  at.  the  time. 

Cross-examined. — Never  worked  for  him  except  these  three 
months;  came  into  this  town  a  year  ago  last  February;  went 
to  work  for  him  when  I  first  came;  three  worked  with  him 
besides  myself — all  working  by  the  piece;  this  is  the  usual 
course  of  working  at  cabinet  work;  I  have  not  been  spoken 
to  with  a  view  of  being  a  witness  as  I  know  of;  Camp  spoke 
to  me  about  it;  I  told  my  wife  I  had  seen  Camp  and  we  had  a 
talk  about  this  matter;  defendant  had  one  of  these  depressions 
about  the  second  week  after  I  went  there;  complained  of  the 
headache  at  this  time;  can't  state  how  long  that  lasted;  can't 
tell  any  particular  time  when  he  had  the  next;  can't  tell  how 
many  he  had  while  I  lived  there;  had  more  than  one  but  can't 
tell  how  many,  can't  say  that  it  is  more  than  twice;  don't 
know  that  I  ever  witnessed  any  of  these  turns  except  when  he 
complained  of  the  headache;  have  seen  him  on  the  bench 
more  than  once;  can't  designate  any  number  of  times  ;  some- 
times he  would  get  up  and  go  out;  never  knew  him  to  get  up 
and  go  to  work;  he  worked  most  of  the  time  except  when  he 
was  complaining;  was  a  good  workman;  worked  more  than 
common  fast  wrhen  he  was  well;  did  not  work  at  the  best  work 
himself;  had  his  hands  work  on  as  good  work  as  he  did;  he 
sold  furniture;  what  I  saw  him  sell  he  sold  at  a  fair  price; 
bought  materials  for  furniture;  knew  nothing  except  by  report 
that  he  was  visiting  a  young  lady;  \vas  not  married  when  I 
left  his  mother's  house;  can't  tell  how  long  after. 

John  Tillotson,  sworn:  I  commenced  \vork  for  defendant  the 
last  of  March  or  first  of  April,  1847;  was  there  until  the  last 
of  July,  1847;  I  boarded  at  home  during  the  time;  I  after- 
wards worked  there  again;  came  in  year  1849  and  worked  until 
April  1849;  I  went  there  again  in  September  1850  and  quit 
about  a  week  before  this  occurrence;  during  the  first  time  I 
was  there  defendant  appeared  to  be  low  spirited;  did  not  do 
anything  to  amount  to  anything,  till  just  before  I  left  he  went 
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to  repairing  his  house;  they  lasted  pretty  much  all  the  time  I 
was  there;  the  first  time  he  did  not  work  in  the  shop  over  two 
weeks  while  I  was  there;  was  more  cheerful  at  some  times  than 
at  others,  but  did  not  work;  sometimes  he  was  in  the  shop  and 
sometimes  in  the  street,  and  sometimes  he  would  go  off  and 
be  gone  for  a  day  when  I  did  not  know  where  he  was  gone; 
when  he  was  in  the  shop  he  appeared  dull  and  lazy  like;  I 
told  him  he  was  lazy;  complained  of  a  pain  in  his  head  some- 
times; used  to  wet  his  head  in  cold  water;  this  was  all  I  ever 
saw  him  do  for  it;  sometimes  he  would  set  on  the  saw  bench 
and  hold  his  head,  sometimes  he  would  lay  on  it;  would  rest 
sometimes  an  hour  and  a  half  at  a  time,  holding  his  head;  held 
it  with  both  hands;  \vhen  lying  down  on  the  bench  he  would 
lay  on  his  back  with  his  face  up;  don't  recollect  of  seeing  him 
lie  so  but  once;  have  seen  him  set  so  a  number  of  times;  can't 
tell  how  many;  his  habits  of  conversation  were  pleasant;  con- 
versed about  the  same  as  usual;  did  not  give  usual  directions 
about  work  without  he  was  asked,  then  sometimes  he  would 
not;  would  tell  me  to  do  it  as  I  was  a  mind  to;  never  saw  any 
person  have  just  such  turns  as  he  had;  the  second  time  I  went 
there  he  worked  more  in  the  shop  than  the  first;  saw  some- 
thing of  these  turns  but  not  as  often  as  the  first;  can't  tell  how 
often  I  saw  him  sit  holding  his  head  with  his  hands;  was  there 
three  months;  this  turn  lasted  about  a  week  —  the  last,  three; 
did  not  complain  of  any  ailment;  was  about  the  shop  not 
doing  much  of  any  thing;  he  was  not  in  the  shop  much  of  the 
time;  the  last  time  was  about  his  house,  fixing  it;  don't  recol- 
lect that  he  was  lying  down  any  of  the  time;  knew  nothing 
about  his  costiveness  except  what  he  said  —  he  said  he  had 
not  been  out  for  a  week;  he  made  this  complaint  several  times 
i'hile  I  was  there  at  the  different  times;  I  know  he  and  Garri- 
on  were  on  good  terms  of  friendship;  have  heard  defendant 
.peak  highly  of  Garrison;  should  think  from  his  manner  of 
•;peaking  of  him  that  they  were  more  than  common  friends. 

Cross-examined. — Defendant  was  some  two  weeks  preparing 
for  housekeeping.     I  worked  for  him  when  he  was  married;  he 
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was  married  on  the  25th  of  October.  Think  he  bought  the 
place  about  a  year  and  a  half  before,  in  1849;  I  think  he  paid 
$900 ;  told  me  so  at  the  time.  Some  one  else  lived  in  the 
house  when  he  bought;  he  took  possession  of  his  house  the 
first  of  March  before  his  marriage;  when  he  took  possession 
he  prepared  it  for  two  families;  I  was  living  with  him  then; 
he  fixed  up  the  house  and  rented  it  for  a  year;  don't  know  how 
long  he  worked  at  his  house  when  preparing  it  for  two  families; 
after  he  was  married  he  was  about  his  shop  and  seemed  to  be 
cheerful  and  attentive  to  his  business.  He  did  not  get  to  house- 
keeping till  after  I  left;  was  laying  a  new  floor  and  altering 
partitions  about  his  house;  used  to  see  him  days  when  I  was 
there;  I  saw  him  on  Monday  before  this  transaction  happened, 
and  after  I  left;  he  was  in  the  shop  at  work;  he  appeared 
rational  as  he  usually  is.  This  was  the  last  I  saw  of  him  until 
I  saw  him  in  court. 

John  S.  Barber,  sworn:  I  reside  in  Coventry,  Chenango 
county;  I  lived  here  six  years  ago  this  fall;  worked  for  J.  M. 
fhurston  some  time,  from  three  to  six  months;  I  think  I  boarded 
with  his  mother  most  if  not  all  of  the  time;  slept  with  him  a 
part  of  the  time;  I  think  most  of  the  time;  I  know  of  his  in- 
dulging in  a  certain  practice  called  masturbation;  I  should 
think  he  indulged  as  often  as  every  night,  or  oftener;  it  was 
the  cause  of  my  not  sleeping  with  him  any  longer;  he  continued 
it  as  long  as  I  slept  with  him. 

Cross-examined. — I  should  think  I  lived  with  him  about  a 
month  after  I  refused  to  sleep  with  him;  I  would  not  be  posi- 
tive about  his  indulgence  every  night,  but  it  was  nearly  every 
night.  I  should  not  like  to  state  positively  that  it  was  as  often 
as  twice  a  week  nor  once  a  week,  nor  once  a  month,  but  I  re- 
member that  he  practiced  it  as  a  general  thing;  I  don't  wish 
to  change  from  what  I  first  stated,  it  is  as  far  as  my  memory 
serves  me. 

Fanny  Ransom,  sworn:  I  am  the  wife  of  Prentice  Ransom, 
sister  of  defendant,  and  live  in  this  village.  I  have  known 
peculiar  conduct  and  habits  in  my  brother;  about  seven  years 
ago  he  became  inattentive  to  his  business,  wandered  about, 
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took  long  walks,  spent  nearly  the  whole  day,  was  absent  from 
dinner  sometimes,  came  in  late  in  the  afternoon  and  asked  me 
for  a  cold  dinner,  saying  he  had  been  walking;  this  peculiarity 
of  conduct  continued  a  number  of  months,  perhaps  a  year;  I 
lecollect,  at  least  during  cold  and  warm  weather,  his  conduct 
was  the  subject  of  family  remark;  his  inattention  to  business 
caused  anxiety,  and  we  often  spoke  of  it  in  the  family;  his 
irregularity  in  eating,  sometimes  going  almost  entirely  without, 
at  other  times  eating  excessively,  was  also  a  subject  of  anxiety. 
I  did  not  know  what  was  the  matter  with  him;  after  a  time 
we  saw  that  his  countenance  was  pale,  and  we  discovered  that 
he  had  the  piles  and  was  constipated.  He  seemed  sad  and 
appeared  friendless;  I  do  not  recollect  any  thing  about  his  eyes 
at  this  period,  only  a  general  sadness;  he  was  careless  in  his 
dress;  disregarded  his  appearance;  was  not  cleanly  as  formerly; 
would  go  ragged  sometimes.  After  this  turn  of  about  a  year, 
there  was  a  change  again,  he  became  excessively  industrious; 
would  work  very  late  at  night  and  very  hard;  so  much  so  that 
he  again  occasioned  anxiety.  At  this  period  sometimes  he 
seemed  excessively  fond  of  dress,  at  others  perfectly  indifferent; 
sometimes  he  would  get  a  great  deal  of  clothing  on  hand,  at 
other  times  he  would  be  so  destitute  of  some  articles  that  he 
would  have  to  borrow  of  his  brothers;  he  would  speak  of  get- 
ting a  suit  or  a  garment  and  talk  of  it  so  much  that  we  would 
'feel  disgusted  and  think  he  was  silly;  he  would  give  large 
prices  sometimes  for  putting  extra  work  upon  garments.  From 
the  time  of  returning  to  his  business,  about  six  years  ago,  his 
habits  have  been  very  irregular;  sometimes  he  would  be  very 
industrious,  and  then  he  would  be  the  reverse,  and  irregular 
also  as  to  food;  I  don't  recollect  the  length  of  the  intervals 
between  these  spells  of  inattention  to  business;  there  was  a 
time  three  or  four  years  ago  also,  when  he  was  very  irregular; 
I  think  for  months,  or  at  any  rate  a  considerable  long  period; 
we  were  very  anxious  about  it.  During  the  first  part  of  the 
six  years  I  know  these  spells  were  occasional,  but  later  than 
that  they  have  been  more  frequent,  quite  frequent,  during  this 
last  year  as  often  as  from  three  to  four  weeks;  I  know  they 
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were  very  frequent;  I  could  not  tell  the  exact  time.  These 
spells  were  worse  toward  the  latter  part  of  the  time,  and  con- 
tinued to  increase  in  violence  up  to  the  time  of  his  arrest;  they 
usually  continued  from  two  to  five  days;  sometimes  I  have  known 
them  to  last  a  week;  they  seemed  to  be  of  longer  continuance  as 
time  advanced.  The  general  character  of  these  spells  was  that  he 
was  sometimes  very  pale,  and  at  other  times  his  face  would  be 
very  much  flushed,  much  colored.  He  would  say,  when  asked 
what  was  the  matter,  that  he  had  a  distress  in  his  head,  a  bad 
feeling  in  his  head  during  the  last  two  years.  He  had  the  piles, 
was  constipated,  was  subject  to  a  loss  of  appetite;  at  other 
times  he  had  an  excessive  appetite;  sometimes  he  would  come  in, 
lie  down  on  the  carpet,  clasp  his  hands  over  his  head,  at  other 
times  he  would  clasp  his  hands  behind  his  head;  at  other  times, 
placing  his  head  on  his  knees,  he  would  clasp  them  over  his 
forehead;  sometimes  he  refused  to  talk,  could  not  converse,  did 
not  wish  to  hear  conversation;  sometimes  he  was  silent  several 
hours;  at  one  time,  lying  on  the  carpet,  he  was  silent  a  long 
time;  sometimes  he  would  come  in  and  speak  but  a  few  times 
during  an  evening  or  an  afternoon.  I  have  known  him  to  eat 
enough  for  two  or  three  men  when  he  said  he  was  sick;  he  was 
always,  during  these  ill  turns,  afflicted  with  diarrhea;  this 
diarrhea  followed  the  period  of  constipation.  I  have  said  he 
was  often  silent;  at  other  times  excessively  talkative,  talked  a 
great  deal  upon  little  things,  and  would  talk  upon  them  until 
he  seemed  very  silly  indeed.  As  a  general  thing,  he  was  in 
my  house  almost  every  day;  I  gave  him  medicines  for  these 
indispositions;  he  sometimes  asked  me  to  press  his  head;  at  one 
time  he  asked  me  to  pour  cold  water  on  his  head.  During  the 
last  year  or  two  his  eyes  were  very  wild,  very  glaring  at  times; 
and  the  last  year  a  few  times  they  were  blood-shotten.  During 
the  last  winter  I  noticed  similar  turns  and  very  severe;  the  last 
one  I  remember  was  in  the  early  part  of  January  last,  I  met 
him  in  the  street,  he  was  deathly  pale,  his  eyes  were  very  wild, 
I  asked  him  what  was  the  matter,  he  told  me  he  had  that 
dreadful  feeling  in  his  head,  and  asked  me  if  I  would  go  home 
and  give  him  some  medicine;  I  told  him  I  would  go  very  soon, 
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and  did  go,  but  he  did  not  come.  I  had  a  case  of  homeopathic 
uedicine  and  gave  it  out  to  members  of  my  family.  I  should 
think  I  saw  him  next  at  father's  house,  three  or  four  days  after; 
I  went  to  see  him  but  he  was  not  in;  I  think  it  was  the  next 
day  after  I  met  him  in  the  street;  I  went  again  the  day  after 
that,  but  I  don't  recollect  whether  I  went  there  to  see  him  or 
on  other  business,  but  I  did  not  see  him  then.  I  went  again 
some  days  after,  and  found  him  in  bed  throwing  himself  from 
one  side  to  the  other;  he  had  drawn  the  bed  and  pillows  into 
the  center  of  the  bedstead,  and  was  tossing  himself  about;  I 
asked  him  what  was  the  matter,  he  replied,  this  dreadful  dis- 
tress in  my  head.  I  found  his  face  very  high  colored  and  his 
pulse  very  quick;  the  cords  of  his  neck  were  very  much  en- 
larged; he  said  he  could  not  lie  still,  he  was  in  so  much  distress. 
I  pulled  up  the  feathers  as  well  as  I  could;  drew  him  to  the 
foreside  of  the  bed  and  held  him  with  one  hand  and  made  passes 
over  his  head,  as  he  often  wished  me,  with  my  other  hand;  his 
general  habits  of  sleep  I  knew  little  of;  he  would  sometimes 
say  he  did  not  sleep;  I  gave  him  medicine  for  his  head;  I 
thought  the  blood  was  rushing  to  his  brain;  I  attempted  to 
relieve  no  other  difficulty  except  that  of  his  head;  his  eyes  at 
this  time  were  dreadfully  wild,  bloody  and  red,  and  very  large; 
he  glared  them  in  my  face  until  I  was  horrified;  I  said  he  was 
a  crazy  man;  I  told  my  mother,  I  think,  or  at  least  my  husband, 
when  I  got  home,  that  he  was  crazy;  this  was  in  the  early  part 
of  last  January;  I  saw  but  little  of  him  after  this;  I  saw  him 
at  my  father's  house  the  day  of  the  occurrence  which  has 
brought  him  here,  between  four  and  five  o'clock;  my  mother, 
Mrs.  Garrison  and  my  brother's  wife  were  present,  and  I  think 
the  little  child  was  in  the  house.  My  brother  and  Garrison 
were  on  the  most  intimate  terms  always;  their  friendship  had 
existed  for  many  years,  before  the  marriage  of  my  sister  and 
ever  since;  there  was  a  conversation  on  that  day  between  him 
and  Garrison;  he  had  been  to  see  Garrison;  don't  recollect  of 
his  saying  what  Garrison  did  say;  he  told  his  sister  that  she 
must  let  Garrison  have  the  child  and  must  not  resist  him;  he 
thought  as  the  child  had  come  in  the  morning  she  would  be 
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inclined  to  come  again,  and  the  father  would  allow  her  to  do 
so;  he  said  the  law  would  give  the  father  the  child,  and  that 
the  father  loved  the  child  as  well  as  she  did;  a  short  time  be- 
fore my  sister  left  her  home  he  was  at  our  house  and  invited 
me  to  come  and  see  him;  he  said  he  had  the  happiest  home  of 
any  of  us,  and  wanted  we  should  come  there  and  see  how  nicely 
they  were  living;  he  was  very  pale  the  clay  of  the  fatal  occur- 
rence, and  his  eyes  were  very  wild;  he  complained  of  having 
to  be  up  late  in  drying  the  plastering  of  his  house,  and  not 
having  slept;  I  don't  think  he  had  been  well  for  weeks;  when 
any  one  spoke  in  unfriendly  terms  of  Garrison,  he  always  sai& 
he  felt  that  Garrison  meant  to  do  right. 

Cross-examined. — I  have  been  married  twenty -one  years;  I 
have  living  four  children;  have  kept  house  on  Main  street  in 
this  village,  since  two  or  three  weeks  after  my  marriage,  only 
a  short  distance  from  my  father's  house;  John's  wife  has  had  a 
child;  a  mature  living  child,  but  not  now  living;  I  have  not 
studied  the  subject  of  insanity;  have  read  no  books  on  the 
subject;  have  had  conversation  with  my  mother  about  my 
brother's  singular  appearance  two  or  three  times;  since  the 
catastrophe,  I  have  spoken  with  Mr.  Camp  upon  the  subject, 
though  but  once  I  think;  I  was  at  my  father's  house  during  the 
last  two  or  three  years,  two,  or  three,  or  four  times  a  week, 
and  remained  sometimes  an  afternoon  or  an  evening,  or  an  hour 
or  two  in  the  morning;  I  did  not  always  see  my  brother;  he 
was  at  my  house  very  often;  sometimes  he  would  come  every 
day,  sometimes  two  or  three  times  a  day,  then  again  not  in 
some  time;  after  he  purchased  his  house  he  made  some  altera- 
tions and  rented  it;  I  think  he  superintended  these  alterations; 
1  never  remained  any  time  in  his  shop;  there  were  circum- 
stances connected  with  our  own  business  that  made  me  know- 
he  worked  hard;  I  don't  know  personally  that  he  worked  late; 
there  was  an  occurrence,  I  know,  about  that  time  that  troubled 
him;  there  was  a  person  here  whom  he  professed  some  attach- 
ment for  during  the  last  part  of  the  year  that  he  neglected  his 
business;  it  was  the  very  last  of  the  year;  I  think  a  paleness 
like  his  is  very  uncommon;  I  do  not  know  that  paleness  is  a 
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common  symptom  of  headache;  I  know  but  little  of  other 
people's  diseases;  it  was  the  week  he  commenced  house-keep- 
ing that  he  invited  me  to  come  to  his  house;  he  commenced 
house-keeping  on  Monday  and  this  occurrence  was  on  Friday; 
it  was  at  my  father's  house  that  our  family  were  assembled;  I 
was  there  the  most  of  the  afternoon  up  to  five  o'clock;  had 
heard  of  my  sister's  leaving  her  house  before  I  went  —  the 
next  morning  I  think  after  she  left;  I  did  not  see  her  I  think 
before  I  met  her  at  my  father's;  the  interview  of  John  with 
the  rest  of  the  family  that  day  was  short;  he  spoke  of  having 
seen  Garrison  that  day;  he  did  not  state  in  my  hearing 
what  was  the  result  of  the  interview  between  him  and  Garri- 
son; he  said  that  the  father  was  entitled  to  the  custody  of 
the  child;  I  don't  think  I  heard  him  say  he  had  held  any 
legal  consultation  on  that  subject;  he  told  her  she  must  bear 
her  trouble  patiently;  she  seemed  at  times  to  vacillate  about 
returning  to  her  husband;  she  did  not  tell  me  her  difficulties; 
she  was  quite  anxious  to  have  the  custody  of  the  child  and 
thought  she  could  not  give  her  up  to  her  husband;  my  brother 
left  the  house  before  I  did;  he  staid  only  a  few  minutes;  I 
understood  that  Mr.  Garrison  was  to  come  that  night  and  see 
about  the  child;  they  did  not  know  what  he  would  do  about  it; 
John  did  not  complain  of  a  headache  that  day  in  my  hearing; 
I  noticed  he  was  very  pale  as  he  passed  the  window  and  as  he 
came  in  at  the  door;  he  could  not  have  come  from  Mr.  Garri- 
son's then  because  he  came  from  another  direction;  my  brother 
never  told  me  that  he  would  at  some  future  time  give  me  the 
detailed  reasons  for  killing  Garrison  —  no  sir,  never;  he  said 
he  wished  he  could  tell  me  his  whole  heart  and  how  he  felt. 

Prentice  Ransom,  sworn:  I  am  the  husband  of  the  lady  who 
has  just  been  sworn;  I  have  heard  her  testimony;  my  wife 
spoke  to  me  the  fore  part  of  last  January  on  the  subject  of 
defendant  being  deranged;  I  saw  him  the  same  evening;  when 
I  called  to  accompany  my  wife  home  I  went  into  his  room;  he 
was  rather  quiet  when  I  saw  him;  was  said  to  be  better. 

Miss  Nancy  Thurston,  sworn,  says:  I  am  the  sister  of  the 
defendant;  I  was  at  home  in  1845;  have  been  absent  one  year 
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since  then  in  1847;  have  not  been  absent  since  that  time  longer 
than  two  months;  for  the  last  two  and  a  half  years  have  been 
at  home  all  the  time;  I  have  seen  much  of  the  defendant  while 
I  have  been  here;  in  1845  he  was  very  unlike  my  other 
brothers,  and  very  unlike  his  former  habits  of  business,  and 
was  not  well;  was  inattentive;  was  negligent  in  regard  to 
dress,  so  much  so  that  it  worried  me;  at  other  times  was  very 
extravagant;  these  spells  lasted  some  months;  we  were  afraid 
he  was  going  to  relapse  into  his  former  habits  of  inattention 
to  business;  in  1845  he  was  so  negligent  that  we  were  afraid 
he  would  not  sustain  himself  in  business;  this  lasted  about  a 
year;  he  would  sometimes  be  gone  from  home;  could  not  find 
him  for  half  a  day  and  sometimes  for  all  day;  have  gone  to 
his  shop  myself  with  persons  who  wanted  to  see  his  furniture; 
there  were  periods  that  year  that  he  worked,  and  when  he  did 
work  he  worked  immoderately;  we  found  that  he  was  out  of 
health,  that  induced  a  charitable  feeling  towards  him;  it  was  a 
matter  of  family  concern;  we  talked  about  it  frequently;  he 
complained  of  a  headache,  diarrhea  and  costiveness;  some- 
times his  face  was  red;  sometimes  a  dark  red;  and  other  times 
he  was  very  pale,  almost  a  lead  color;  complained  of  distress 
and  agony  in  his  head;  I  combed  his  head  frequently;  some- 
times appeared  to  be  a  fullness  in  his  head;  he  would  put  his 
hand  to  his  head;  he  was  very  sad  indeed;  this  melancholy 
appearance  was  the  first  to  draw  my  attention  to  his  health; 
his  habits  of  eating  were  irregular;  I  know  of  his  going  with- 
out his  breakfast  and  dinner;  know  of  his  forgetting  that  he 
had  not  had  his  breakfast;  thought  he  had  had  it,  so  negligent 
was  he  of  his  food;  at  other  times  he  would  eat  excessively; 
I  know  that  he  was  troubled  in  his  sleep;  wished  to  .sleep 
below;  used  to  walk  late  evenings;  wished  me  to  walk  with 
him  after  the  usual  hour  of  retiring,  because  he  could  not 
sleep;  noticed  a  wild  appearance;  two  or  three  years  ago  he 
had  a  like  spell,  then  complained  of  his  head,  with  constipa- 
tion, piles,  and  diarrhea;  this  rested  upon  him,  certainly  two 
months,  perhaps  more;  his  spirits  were  very  much  depressed; 
it  was  very  painful  to  see  him  so  much  depressed;  would  not 
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talk  much;  is  usually  communicative;  then  again  would  be 
extremely  talkative;  subjects,  trifling,  such  js  modes  of  dress- 
ing, combing  hair;  he  would  come  into  the  house  and  lie  down 
on  the  carpet,  and  put  his  hands  on  his  head;  sometimes  on 
the  fore  part  and  then  on  the  back  part;  complained  of  agony 
in  his  head;  I  used  to  tell  him  to  go  to  bed;  disliked  to  have 
him  lie  on  the  carpet;  told  him  if  he  was  sick  to  go  to  bed 
and  make  a  business  of  it;  used  to  bathe  his  head;  when  read- 
ing, have  heard  him  complain  of  the  blending  of  the  letters: 
said  the  letters  all  run  together;  said  this  when  reading  to  me; 
at  times  he  was  restless,  indisposed  to  sleep;  two  nights  I 
knew  of  his  leaving  his  room  after  he  had  retired;  heard  the 
door  and  supposed  it  was  him;  went  to  his  room  and  found  he 
was  out;  kept  a  light  burning;  after  a  while  he  returned;  said 
he  could  not  sleep;  wished  to  lie  on  the  settee;  he  slept  there 
all  night;  on  another  morning  when  I  arose,  found  him  on  the 
settee;  also  found  him  setting  up  one  night  in  his  room;  said 
he  could  not  sleep;  habits  of  eating  irregular;  absent  from 
his  meals;  used  to  keep  his  victuals  for  him;  he  would  come 
in  after  breakfast,  and  I  ask  him  if  he  did  not  want  his  break- 
fast, he  said  he  had  had  his  breakfast,  I  said  he  had  not  and  I 
had  saved  some  for  him;  after  his  spells  of  fasting  he  ate  ex- 
cessively; would  come  in  between  meals  for  something  to  eat; 
since  1845  his  spells  of  depression  were  frequent;  generally 
these  fits  of  depression  visited  him  once  in  four  or  five  weeks; 
they  rested  upon  him  sometimes  a  week,  sometimes  shorter 
than  a  week;  sometimes  his  face  and  eyes  would  be  red  and 
sometimes  a  deathly  paleness;  agony  in  his  head;  sometimes 
he  would  say  if  I  knew  how  he  felt  I  would  not  scold  him; 
complained  of  costiveness,  diarrhea  and  piles,  spirits  gloomy, 
habits  of  sleep  as  I  have  described;  do  not  know  the  particulars 
so  much  as  at  the  other  times;  I  knew  of  a  spell  a  few  weeks 
before  this  occurrence;  I  saw  him  all  the  week  the  first  part  of 
January;  he  "was  depressed  the  fore  part  of  January;  I  was 
home  spending  an  evening,  and  he  did  not  come  in;  mother 
said  he  was  in  his  room;  I  went  there  and  said,  why  are  you. 
VOL.  II.  11 


82  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Thurston 

so  unsocial;  he  looked  wretched;  said  he  had  a  bad  feeling  in 
his  head;  told  him  he  should  banish  these  feelings  as  much  as 
possible  and  be  cheerful,  that  another's  happiness  now  depended 
on  him;  said  he  could  not  help  it;  his  look  was  strange;  holding 
his  head,  his  arms  resting  upon  his  knees;  he  wept  and  said  he 
would  go  to  bed  if  I  would  go  and  leave  him;  I  did  so;  de- 
fendant and  Garrison  were  very  friendly,  unusually  so;  it  was 
unbroken;  never  saw7  a  more  constant  friendship  than  theirs; 
defendant  would  say  we  were  wrong  if  we  ever  spoke  against 
Garrison;  said  he  had  a  good  heart;  said  he  worked  hot  iron 
so  much  that  it  combined  with  his  nature;  that  his  nature  had 
blended  with  the  iron  and  he  was  not  to  blame  for  his  iron- 
like  manner;  never  heard  defendant  speak  in  any  unkindness 
of  Garrison;  he  was  not  well  just  before  this  catastrophe;  had 
the  diarrhea;  was  depressed;  was  repairing  his  house;  had 
newly  plastered  it;  had  been  there  three  or  four  nights  keeping 
fires  to  dry  the  plaster;  he  moved  in  before  the  plaster  was 
dry;  said  he  kept  up  fires  after  he  moved  in;  had  been  up  the 
week  before;  told  me  how  cold  the  nights  were;  he  went 
home  with  me  a  short  time  before  this;  I  lived  at  Ransom's; 
Garrison  lived  four  or  five  houses  beyond  Ransom's;  defend- 
ant's wife  was  at  Garrison's;  he  was  going  after  her;  this  wus 
his  principal  business;  he  had  agreed  to  go  after  her;  after  he 
reached  Ransom's  and  I  had  passed  through  the  gate,  he  turned 
around  and  started  back  towards  home,  and  went  in  the  oppo- 
site direction  from  Garrison's;  went  as  far  as  Dr.  Frank's;  I 
then  called  on  him  and  said  have  you  forgotten  your  wife?  he 
then  said,  I  had  forgotten  I  had  a  wife;  he  then  turned  around 
and  went  after  her. 

Cross-examined. — I  have  not  generally  resided  at  nome;  my 
home  has  been  with  Mrs.  Ransom  since  I  was  a  child,  and  have 
not  resided  in  this  village  all  the  time;  have  been  absent  a 
.good  deal;  never  have  been  absent  but  two  years;  one  year  at 
<E  time;  one  year  before  and  one  year  since  1845;  have  been 
from  the  village  a  good  deal  teaching;  have  taught  at  different 
distances  from  the  village;  one  year  in  Oswego  county,  and 
one  year  in  North  Carolina;  was  also  in  Elmira  a  term  and  a 
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half.  I  have  been  at  home  for  the  last  two  and  a  half  years; 
have  always  spent  much  time  at  my  father's;  during  these 
years  defendant  has  been  in  business;  in  1845  he  worked  occa- 
sionally; I  was  at  home  and  at  father's;  he  worked  less  than 
half  the  time;  I  saw  him  every  day  unless  he  was  absent;  the 
last  part  of  the  year  he  became  unluckily  attached  to  a  lady; 
she  was  a  daughter  of  my  mother's  half  brother;  she  was  a 
stranger;  stayed  at  my  father's  house  while  here;  was  there 
from  autumn  until  winter;  went  directly  home,  I  supposed; 
don't  know  that  she  became  pregnant  while  here;  never  have 
learned  that;  it  was  reported  so;  that  is  all  I  know  about  it; 
knew  nothing  of  it  when  she  left;  never  suspected  it. 

Question. — Did  you  not  know  that  the  defendant  was  charged 
with  it? 

(Objected  to  by  defendant's  counsel  —  admitted  and  excep- 
tion taken.) 

Answer. — I  did  not  know  it  when  she  went  away. 

Question. — How  long  was  it  after  she  left  before  you  had 
any  information  about  it? 

(Objected  to  and  exception  taken.) 

JJnswer. — I  heard  of  it  within  a  few  days. 

She  lived  in  New  England;  I  don't  know  that  she  went  to 
Deposit,  on  the  Delaware;  heard  of  her  marriage  soon 
after  she  left;  don't  know  when  she  was  married;  don't  know 
that  she  was  married  at  Deposit,  to  whom  she  was  married, 
nor  what  countryman  he  was;  can't  tell  what  year  she  was 
married;  he  had  been  depressed  the  whole  of  that  year  before 
she  left,  and  afterwards;  appeared  better  after  he  returned  from 
down  the  river;  went  down  in  March  with  Ransom;  carried 
on  his  business;  he  was  irregular  from  that  time  until  he  had 
the  two  months'  illness,  two  years  ago;  nothing  occurred  to 
him  then;  no  love  matter  that  I  know  of;  never  knew  that  he 
addressed  a  young  lady  wrho  received  his  addresses  for  a  while; 
he  spoke  kindly  of  Garrison  when  others  reproached  him; 
they  read  a  great  deal  together;  a  year  ago  last  winter  he  was 
at  home;  can't  say  when  he  began  repairing  his  house;  he 
did  not  commence  repairing  his  house  before  his  marriage; 
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there  was  a  family  in  his  house  and  they  left  in  January;  he 
was  anxious  to  get  to  housekeeping;  very  busy  about  his 
house;  used  to  stay  very  late  evenings;  I  was  in  his  house  two 
evenings,  between  nine  and  ten  o'clock;  knew  that  he  had 
been  working  too  much;  knew  that  he  had  been  to  see  Garri- 
son on  the  27th  of  February;  told  me  in  the  morning  that  he 
was  going  to  see  him;  saw  him  at  noon;  told  me  that  he  had 
an  interview  with  Garrison,  and  that  my  sister  could  not  have 
the  child;  said,  perhaps  he  could  reason  Garrison  out  of  the 
notion  of  keeping  the  child,  it  was  so  opposed  to  nature  to 
keep  the  child  away  from  its  mother,  said  he  would  see  Mr. 
Parker;  at  noon  said  he  had  seen  Mr.  Parker,  and  Garri- 
son had  a  legal  right  to  the  child;  told  his  sister  that  she  must 
give  up  the  child,  that  Garrison  would  see  that  he  could  not 
bring  it  up.  Do  not  know  as  he  said  anything  about  her  re- 
turning to  her  husband;  did  not  mingle  much  in  society;  never 
knew  of  his  omitting  to  take  his  meals  except  when  he  was 
unwell;  when  he  recovered  he  eat  more  than  usual;  was  soon 
satisfied. 

Direct  resumed. — The  female  to  whom  he  became  attached 
came  here  in  the  latter  part  of  the  year  of  the  depression;  she 
came  in  the  fall.  His  depression  commenced  in  the  winter  or 
spring  before;  commenced  a  number  of  months  before  she  came. 
Defendant  brought  a  beggar  boy  home  with  him  soon  after  the 
fire  in  Owego:  it  was  in  the  evening,  we  had  been  to  tea; 
wanted  me  to  give  him  some  supper  and  bathe  his  feet;  said 
the  boy  must  sleep  in  his  bed;  said  he  would  go  down  to  Ran- 
som's to  sleep;  he  went  out  and  I  supposed  had  gone,  but  he 
soon  returned  and  wanted  me  to  go  down  to  Ransom's  and  stay; 
I  told  him  I  would  not;  he  then  went  out  again. 

Cross-examined. — When  he  came  home  he  said  he  had  a 
candidate  for  me  in  the  kitchen.  The  boy  was  very  ragged; 
had  a  very  sore  foot,  so  much  so  that  we  could  hardly  get  his 
boot  off. 

Cornelius  Williams,  sworn,  says:  I  live  about  three  miles 
from  this  village,  in  this  town.  I  know  defendant;  went  to 
his  shop  April  8th,  1850,  to  buy  furniture;  his  appearance  was 
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wild,  his  eyes  looked  large;  never  saw  him  look  so  before;  he 
turned  round  and  round  a  number  of  times;  I  left  the  shop;  I 
felt  al'raid;  I  thought  something  ailed  him.  I  said  after  I  got 
home,  that  he  was  either  crazy  or  had  been  drinking;  never 
knew  that  he  drank.  Never  saw  any  person's  eyes  glare  as  his 
did;  I  went  over  to  Ogden's  shop.  (It  was  conceded  by  the 
prosecution  that  the  prisoner  had  always  been  strictly  tempe- 
rate.) 

Cross-examined. — I  was  born  here;  I  have  lived  here  ever 
since;  am  twenty -nine  years  of  age.  Wanted  to  buy  chairs, 
four  Windsor  chairs;  went  back  and  bought  the  chairs.  The 
same  day,  two  hours  after  that,  he  seemed  to  be  quite  well;  no 
one  else  in  the  wareroom  while  I  was  there;  was  not  angry;  I 
found  him  in  the  back  shop;  don't  know  how  many  there  were 
with  him;  I  called  him;  can't  tell1  what  was  the  matter;  did 
not  notice  it  when  he  first  came  out.  I  told  him  I  wanted  to 
buy  some  chairs;  he  named  a  higher  price  than  I  gave;  can't 
tell  what  I  said.  I  went  to  another  shop  to  see  if  I  could  not 
get  them  any  cheaper,  found  them  about  the  same;  went  back 
two  hours  afterwards;  can't  tell  what  was  said  about  the  price; 
it  was  lower  a  great  deal;  it  was  six  shillings  a  piece  at  first, 
and  he  lowered  to  seventeen  shillings  for  the  whole;  bantered 
him  some;  did  not  like  his  price  the  first  time;  I  think  I  told 
him  I  could  get  them  cheaper  at  another  shop;  don't  remember 
what  he  said,  or  what  he  did.  He  acted  wild  and  crazy;  he 
kept  stepping  around  and  turned  around;  set  the  chairs  around 
very  smart;  did  not  tell  me  how  they  were  made.  I  remember 
the  time,  for  I  went  to  work  at  Tngersoll's  on  the  1 1th,  this 
was  three  days  before. 

Direct  resumed. — I  did  not  think  him  hardly  right  the  last 
time;  eyes  did  not  look  so  bad. 

L.  H.  Jlllen,  sworn  for  defence:  I  reside  in  this  town;  I  know 
defendant;  met  him  at  a  public  meeting,  can't  say  when  it  was. 
I  remember  a  sentiment  which  he  advanced  in  some  connection 
with  the  meeting,  defendant  made  some  remarks  about  educa- 
tion, said  he  believed  it  was  productive  of  more  evil  than  good, 
that  it  was  more  calculated  to  encourage  evil  and  iniquity  than 
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morality;  did  not  notice  his  manner  or  appearance.  What  he 
said  indicated  a  certain  state  of  mind.  I  thought  at  the  time, 
the  man  was  in  a  fair  way  to  be  crazy. 

Cross-examined. — The  remark  did  not  go  to  support  any 
system;  he  did  not  speak  more  than  a  minute  or  two.  I  think 
1  have  given  the  language,  think  defendant  is  opposed  to 
slavery;  is  called  a  member  of  the  abolition  party,  think  I  have 
heard  him  drop  an  occasional  remark;  the  subject  of  his  remark 
was  education,  and  not  any  system  of  education.  The  meeting 
was  in  the  Court  House;  can't  now  recollect  the  subject  of  the 
meeting;  can't  say  the  meeting  had  any  relation  to  schools.  I 
came  here  in  1831,  have  been  a  practicing  physician;  knew 
defendant  when  a  boy,  he  lived  with  me  a  few  weeks,  fourteen 
or  fifteen  years  ago,  lived  with  me  as  a  boy.  I  have  known 
him  since,  can't  tell  how  much  he  has  lived  here  since;  have 
known  him  as  a  man  of  business. 

Mrs.  Fanny  Thurston,  sworn:  I  am  mother  of  defendant; 
since  he  commenced  business  there  have  been  peculiarities  in  his 
deportment  and  habits;  it  commenced  in  1843;  this  is  earlier 
than  my  daughter  spoke  of  in  1S45,  then  a  great  change  came 
over  him,  it  was  in  the  fore  part  of  that  year;  it  lasted  over 
a  year;  formerly  he  had  been  active,  he  then  became  inactive 
and  stupid;  did  not  attend  to  his  business;  negligent  about  his 
dress,  spirits  low,  at  times  would  hang  his  head  and  press  it, 
and  tell  me  not  to  speak  to  him,  it  would  kill  him;  said  if  I 
knew  how  bad  he  felt  I  would  not  speak  to  him;  his  face  would 
be  red  and  eyes  swollen;  the  next  day  he  would  be  pale,  eyes 
bloodshot.  He  boarded  with  me;  complained  he  could  not  sleep, 
wanted  to  sleep  on  the  lounge;  I  said  it  was  too  short  for  him, 
but  he  would  sleep  there,  and  I  placed  a  chair  for  him  to  lay  his 
feet  on;  he  was  irregular  about  eating,  has  gone  all  day  without 
eatino-;  when  he  did  eat  he  ate  excessively.  Was  costive  and 

O  '  • 

then  relaxed;  seemed  to  follow  each  other;  he  has  often  observed 
so  to  me;  afflicted  so  for  a  week  at  a  time,  perhaps  more;  he  was 
afflicted  with  bloody  piles,  often  so  that  he  would  be  pale;  I  have 
noticed  from  his  clothes  some  indications  of  the  piles;  since  1845, 
sometimes  has  been  very  industrious  and  sometimes  very  slack; 
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\vould  remain  so  some  months,  the  spell  would  come  on  him 
sometimes  once  in  three  or  four  weeks;  the  distress  in  the  head 
would  sometimes  last  but  a  little  while;  sometimes  he  said 
there  was  a  tightness  about  the  head,  wanted  it  pressed;  eyes 
rolled  around.  Spells  came  on  from  time  to  time  since  1845, 
they  continued  to  grow  worse;  the  last  two  months  he  was  very 
bad,  he  appeared  to  grow  silly;  we  were  afraid  he  would  lose 
his  manly  powers,  his  reason;  spoke  of  this  to  the  family.  He 
said  sometimes  that  he  was  becoming  crazy,  sometimes  an  idiot. 
Never  saw  a  person  in  their  right  mind  that  looked  like  him; 
would  stand  with  a  strange  look,  a  minute  or  two,  look  vacant. 
On  the  last  part  of  the  first  week  in  January,  he  was  very  bad; 
we  were  afraid  he  was  losing  his  reason.  On  the  night  of  the 
16th  he  grew  very  bad;  I  told  the  family  that  he  was  crazy; 
he  sat  down  to  the  table  and  helped  himself  to  food,  did  not 
eat  any,  got  up  and  went  away,  walked  around;  heard  Mrs. 
Ransom's  description  of  his  illness;  had  told  her  that  he  was 
crazy  before  I  saw  him  in  his  sickness,  I  concur  with  her  in  her 
statement.  Defendant  was  drying  plaster  in  his  house  a  few 
days  before  this  unfortunate  occurrence;  the  weather  was  cold; 
he  remained  from  eleven  to  one  o'clock  at  night;  he  had  been 
up  quite  a  number  of  nights,  perhaps  a  week;  the  plaster  was 
not  dry  when  he  went  in.  I  was  at  defendant's  house;  went 
there  after  tea,  early  in  the  evening:  found  defendant  and  his 
wife,  James  Thurston's  wife  and  Mrs.  Garrison  and  child.  They 
sat  conversing  when  I  went  in;  Mrs.  Garrison  requested  de- 
fendant to  go  after  Garrison;  defendant  wanted  her  to  be  calm 
and  give  up  the  child;  said  Garrison  would  give  up  the  child 
again  to  her;  defendant  said  it  was  getting  so  late  he  might 
not  come;  she  said,  oh,  go  and  see  him  and  talk  to  him;  no 
one  came  with  him  when  he  first  came  back;  he  came  in  alone, 
said  Garrison  was  at  the  door  and  wanted  the  child;  she  said 
he  must  come  in  after  it,  she  could  not  force  her  from  her;  Gar- 
rison came  in  and  took  a  chair;  the  child  was  in  the  mother's 
lap;  the  child  cried,  and  he  said,  "  why,  what  do  you  cry  for?"' 
he  took  hold  of  the  child,  and  she  screamed  louder;  saw  some- 
thing which  passed  before  my  eyes  like  a  glimmering  This 
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is  all  I  distinctly  recollect  till  I  stood  holding  Garrison's  head; 
defendant  stood  by  my  side  doing  nothing,  stood  perfectly  still; 
did  not  see  his  looks  until  I  took  hold  of  his  left  arm  and  shook 
him,  and  cried  out  to  him,  what  have  you  been  doing?  he 
turned  around  and  laid  his  hand  on  Garrison's  arm.  As  he 
turned  I  saw  him  for  the  first  time;  he  looked  awful;  his  eyes 
looked  like  looking  over  a  precipice;  looked  strange,  appeared 
to  look  off  at  a  distance;  I  continued  to  shake  him;  he  did  not 
appear  to  move;  I  shook  him  again,  and  he  then  spoke  the  first 
word;  he  stood  a  while  and  said  it  was  no  use;  I  then  saw  the 
wound,  and  saw  that  it  was  no  use.  In  the  afternoon  was  un- 
usually calm,  but  pale;  said  Garrison  had  sent  for  him;  he  was 
then  exhorting  her  to  give  up  the  child.  He  looked  bad,  fast- 
ened his  eyes  upon  her,  and  had  a  strange  look  while  talking 
with  his  sister. 

Cross-examined.  I  went  to  my  son's  house  at  early  candle 
light;  this  was  the  first  time  that  day;  he  had  been  at  our 
house  in  the  morning;  after  breakfast  remained  one  half  hour; 
Mrs.  Garrison  was  there  I  think;  think  the  child  was  in  the 
room;  we  had  a  conversation  about  going  to  see  Garrison;  I 
observed  to  my  son  that  these  things  were  unhappily  so;  I  told 
him  to  get  some  friend  of  Garrison's  and  go  and  talk  with  him; 
wanted  some  man  that  understood  law;  I  mentioned  Mr.  Davis; 
defendant  thought  Davis  was  not  so  cool  and  deliberate  as 
Parker;  he  suggested  Parker;  said  he  thought  he  knew  law  as 
well  as  Mr.  Davis;  he  wanted  to  inquire  whether  the  law 
would  give  the  child  to  Garrison  or  to  Mrs.  Garrison;  he  went 
and  saw  Parker  and  said  the  child  belonged  to  Garrison  accord- 
ing to  Mr.  Parker's  opinion;  said  Parker  thought  he  had  better 
get  some  one  else  to  go  and  see  Garrison;  something  said 
about  Dr.  Lovejoy;  defendant  said  he  thought  if  anybody  on 
earth  could  prevail  on  him  he  could;  he  thought  he  wTould  do 
better  than  any  other  person;  he  went  to  Parker  for  advice  and 
Parker  told  him  to  get  some  other  individual  to  see  Garrison; 
he  went  expecting  to  see  Parker  and  Garrison  soon  after  he 
left  our  house;  the  difficulty  between  Mr.  and  Mrs.  Garrison 
was  talked  about  in  the  family;  he  left  our  house  very  soon 
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after  breakfast;  saw  him  next  at  noon;  think  he  eat  dinner  at 
home;  did  not  have  much  conversation  with  him  after  that;  at 
noon  he  said  that  Parker  said  that  the  law  was  on  the  side  of 
the  father;  that  the  father  was  obliged  to  support  the  child 
and  was  therefore  entitled  to  the  custody  of  the  child;  said  he 
had  been  to  see  Garrison;  told  me  nothing  that  had  passed 
between  him  and  Garrison;  said  we  need  not  have  much  hopes 
of  his  giving  up  the  child;  Mrs.  Garrison  said  she  was  afraid 
he  would  carry  it  away;  defendant  said  he  would  do  no  such 
thing;  he  was  permanently  here  and  desired  the  child's  happi- 
ness; would  after  a  while  let  the  mother  have  it;  we  met 
again  at  tea  time  at  our  house;  I  think  I  was  through  tea;  part 
of  the  family  had  not  been  to  tea;  no  conversation;  he  said 
mother  won't  you  come  over  this  evening,  as  usual;  nothing 
else  said;  he  left  and  went  home;  I  went  over  in  a  few  minutes, 
remained  there  a  few  minutes;  can't  tell  the  length  of  time 
before  Garrison  came;  my  son  said  he  talked  of  coming;  the 
little  girl  went  back  and  forth  from  my  house  to  defendant's 
that  day;  I  heard  no  conversation  except  defendant's  trying  to 
pacify  his  sister;  said  she  must  give  up  the  child  calmly,  he 
said  it  was  the  best  and  only  way;  defendant  was  in  a  weeping 
mood  and  said,  do  it  right,  don't  make  a  fuss;  she  said  she 
supposed  she  must;  Mrs.  Garrison  is  not  very  quick  tempered; 
can't  tell  whether  the  defendant  was  what  we  might  call  quick 
tempered  or  not;  might  have  been  hasty  or  spirited;  more  so 
formerly  than  late  years;  think  his  temper  has  changed;  I  saw 
defendant  going  out  at  the  door  after  Garrison  came  in;  should 
rather  think  he  opened  the  door;  think  the  door  was  shut  be- 
cause it  was  cold  weather;  don't  remember  whether  he  closed 
the  door  when  he  went  out;  can't  tell  how  long  it  was  from 
he  time  he  went  out  till  he  came  in;  Garrison  took  the  child 
rom  its  mother's  lap;  the  child  clung  to  its  mother  and 
screamed;  don't  remember  of  his  asking  her  to  come  to  him; 
nothing  but  the  glimmer  of  the  blow  that  I  saw;  I  knew  that 
the  defendant  called  upon  the  lady  he  afterwards  married; 
knew  that  they  corresponded  together  when  she  was  at  Syra- 
VOL.  II.  12 
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cuse;  he  said  he  thought  of  marrying  her;  spoke  of  her  good 
qualities;  never  asked  my  advice  about  it;  he  had  rented  the 
house  to  two  families;  along  when  he  was  paying  his  addresses 
to  the  young  lady;  when  he  was  preparing  for  house-keeping 
he  repaired  his  house;  tore  down  partitions  and  made  new 
walls;  he  is  now  thirty-one  years  of  age;  can't  say  that  he 
opened  his  shop  immediately  after  he  was  twenty-one;  he  has 
usually  boarded  with  me;  has  had  from  one  to  five  hands  to 
work  for  him,  just  as  it  happened;  when  he  first  opened  shop 
I  should  not  think  he  had  any  one  with  him;  the  first  I  noticed 
was  a  change  from  perfect  activity  to  stupidity;  sometimes  he 
would  work  very  hard  and  then  he  would  not  work  at  all;  stand 
around  and  do  nothing;  noticed  this  some  in  1843;  he  seemed 
to  be  melancholy  when  he  had  the  headache;  he  would  have 
times  of  standing  still  sometimes  si  nee  1843;  stand  any  where, 
sometimes  in  the  house  and  sometimes  lean  on  the  table;  some- 
times lean  against  the  post  and  stand  and  look;  he  has  said 
singular  things  to  me;  said,  I  really  believe  I  am  getting  crazy; 
his  wife  told  him  so  too;  I  have  heard  him  talk  in  a  wandering 
way,  speaking  on  religious  matters;  they  were  so  disconnected 
I  could  not  remember  them;  can't  remember  anything  till  the 
last  two  months;  I  have  heard  him  speak  disconnected  things 
upon  religious  subjects;  can't  mention  the  language;  don't 
remember  of  hearing  him  say  he  was  getting  crazy  until  the 
last  two  months;  he  would  complain  of  his  head,  at  the  time 
he  made  the  remark  that  he  would  be  crazy;  he  made  this 
remark  two  or  three  times;  would  not  go  to  work  the  same 
dav;  this  agony  in  the  head  would  not  last  but  a  short  time; 
he  would  say  don't  speak  to  me  you  will  kill  me;  the  next  day 
he  would  say  mother  I  did  not  know  what  I  was  about;  he 
would  talk  around  the  next  day;  sometimes  the  spell  would 
last  but  a  short  time;  the  diarrhea  would  follow  the  spells; 
was  never  dyspeptic;  he  never  took  much  medicine;  I  don't 
knowr  what  he  took  for  his  piles;  he  once  had  a  box  of  oint- 
ment; don't  know  as  he  had  a  physician  called,  he  may  have 
had. 

John  M.  Parker,  sworn:  I  am  counsellor  at  law  in  this  vil- 
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lage;  I  was  some  acquainted  with  defendant;  in  February  last 
he  consulted  me;  it  was  on  the  day  of  the  occurrence  in  the 
forenoon;  his  manner  was  very  earnest;  there  was  something 
in  what  he  said  and  the  manner  he  said  it  that  struck  me  as 
singular;  thought  I  noticed  his  mind  operated  peculiarly. 

Cross-examined. — He  consulted  me  on  the  right  of  Mrs.  Gar- 
rison to  have  the  child;  he  said  he  wanted  to  consult  me  on  a 
subject  somewhat  unpleasant;  sat  down  at  my  table;  said  Mrs. 
G.  had  the  evening  before  left  her  husband's  house:  he  was 
with  me  an  hour;  said  Mrs.  G.  had  formerly  been  a  Methodist, 
that  she  had  withdrawn  from  them  and  had  lately  united  with 
them  again;  he  then  stopped  and  said  he  thought  such  organi- 
zations were  unnecessary;  said  he  and  G.  agreed  on  the  sub- 
ject; spoke  of  government  organizations;  thought  they  were 
all  unnecessary;  said  Mrs.  G.  had  been  out  the  evening  before 
to  a  donation  party  to  the  Methodist  minister's;  that  Mrs.  G. 
came  in  late  at  night,  sat  down:  Garrison  asked  her  what  time 
it  was;  she  told  him  he  could  look  at  the  clock  and  see,  and  he 
then  took  hold  of  her  and  dragged  her  into  a  little  room  where 
the  child  lay;  that  the  child  screamed;  he  went  to  take  hold 
of  the  child  and  she  escaped  from  him;  he  then  said  she  once 
before  had  to  leave  and  she  thought  it  was  unsafe  for  her  to 
return  to  him;  he  then  said  he  knew  him  and  said  he  had  a 
bad  organism,  and  he  thought  it  would  not  be  safe  for  her  to 
return;  he  said  he  advised  his  sister  to  make  up  her  mind 
whether  to  return  or  not;  said  that  Garrison  had  sent  the  child 
up  there  that  morning  and  wanted  to  know  if  Mrs.  G.  could 
retain  the  child;  I  told  him  she  could  not;  told  him  he  had 
better  see  Garrison  and  see  if  it  could  not  be  amicably  ar- 
ranged; said  he  was  going  to  see  Garrison;  said  his  family 
thought  he  had  better  not,  that  he  was  too  excitable,  but  he 
said  he  thought  he  could  have  as  much  influence  with  him  as 
any  one  except  Dr.  Lovejoy;  he  then  went  to  see  Garrison; 
when  he  came  back  said  Garrison  did  not  want  to  talk  much 
about  it  then,  but  would  come  to  his  house  that  evening;  did 
not  much  think  he  would  give  up  the  child;  said  he  wanted  to 
say  a  great  deal  about  it;  started  off,  went  part  way  down 
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stairs;  came  back  and  said  if  I  saw  Dr.  Lovejoy  wished  me  to 
tell  him  to  go  and  see  Garrison;  I  know  nothing  about  their 
religion;  nothing  except  what  Thurston  told  me.  What  he 
said  that  I  thought  singular  was  what  he  said  about  Garrison, 
organism,  and  the  church  and  government  organizations. 

Jllmeda  Garrison,  sworn:  I  am  the  widow  of  Anson  Garri- 
son; Mr.  Garrison  and  defendant  were  on  intimate  terms  of 
friendship;  their  intimacy  was  never  broken  off  till  his  death. 
When  any  one  censured  my  husband,  defendant  would  take  his 
part;  I  never  heard  an  unpleasant  word  between  them;  they 
were  much  together.  Defendant  said  he  could  not  help  it,  that 
his  works  affected  him.  that  the  iron  affected  his  nature.  I  went 
to  my  father's  the  night  before  the  unfortunate  occurrence; 
staid  at  defendant's  that  night;  they  had  but  one  bed  up,  and 
defendant  slept  upon  the  floor;  he  said  he  was  keeping  up  fires 
about  that  time  drying  the  plastering  in  his  house;  he  was  up 
a  number  of  times  that  night,  went  out  two  or  three  times, 
brought  a  pitcher  of  water  to  me  and  said  he  did  not  know  but 
I  would  want  it,  I  was  so  restless;  should  think  he  was  up  a 
good  number  of  times;  said  he  had  the  headache,  was  pale. 
In  the  morning  he  prepared  to  go  and  talk  with  Garrison  or 
some  of  the  friends;  in  the  afternoon  he  said  Garrison  had  sent 
for  him  and  wanted  him  to  come  down;  when  he  came  home 
in  the  evening  he  said  Garrison  was  coming  after  the  child  and 
I  must  give  it  up,  said  Garrison  loved  the  child  and  would  take 
good  care  of  it;  Garrison  did  not  come  that  evening  as  soon  as 
expected;  I  suggested  to  him  to  go  and  talk  with  him;  said  he 
did  not  think  Garrison  would  come,  and  I  had  better  have  a 
night's  rest  before  I  settled  it;  I  then  told  him  I  could  not  wait 
till  morning,  and  requested  him  to  go  for  him,  I  wanted  to  have 
it  settled;  he  said  he  supposed  he  could  go  if  we  thought  best; 
he  went  and  returned  very  soon;  Garrison  took  the  chair  and 
removed  it  up  near  where  I  sat,  a  little  distance  from  the  stove; 
I  was  weeping,  I  did  not  see  the  occurrence;  the  first  I  saw  of 
defendant  I  spoke  to  him  and  saw  he  looked  very  pale  and  wild, 
stood  like  a  statue,  with  his  arms  down  perfectly  still,  appeared 
to  be  looking  at  a  distance;  his  eyes  were  very  large  and  glassy, 
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was  not  making  any  motion,  occupied  this  position  but  a  short 
time.  I  asked  how  he  could  have  done  such  an  awful  deed, 
did  not  look  at  me,  appeared  to  be  looking  at  a  distance,  not 
at  any  thing.  I  heard  him  say,  or  else  heard  some  one  else 
say,  "  he  could  not  help  it,"  don't  recollect  distinctly. 

Cross-examined. — I  did  not  see  defendant  when  he  put  on  his 
outside  coat,  think  he  had  it  on  when  I  noticed  his  strange  look, 
was  not  buttoning  it  up;  can't  say  that  he  had  it  on  in  the 
evening  while  in  the  house;  don't  recollect  of  seeing  defendant 
go  out. 

Hammond  D.  Pinney,  sworn:  I  know  defendant,  and  have 
for  ten  or  twelve  years;  knew  Garrison  before  his  death,  about 
the  same  length  of  time;  I  was  acquainted  with  both  and  always 
supposed  them  to  be  on  very  intimate  terms. 

Cross-examined. — I  have  known  defendant  as  a  business  man 
and  have  dealt  with  him;  my  business  is  drugs,  medicines,  oils, 
paints  and  varnish;  have  done  business  with  him  personally; 
his  habits  were  not  different  from  other  men;  have  purchased 
of  him;  used  to  be  there  frequently;  purchased  of  him  frequently; 
never  saw  that  he  was  different  from  any  other  man. 

Direct. — Never  saw  any  of  his  fits  of  depression. 

B.  Goodrich,  sworn:  I  live  in  Speedsville;  lived  here  nine  or 
ten  years  ago,  during  a  term  of  school;  Thurston  practiced 
masturbation  the  whole  time;  I  tried  to  prevail  on  him  to 
abandon  the  habit. 

Cross-examined. — I  was  a  boarder  with  him  during  fourteen 
or  fifteen  weeks,  a  term  of  school,  and  slept  with  him  almost 
continually.  This  practice  occurred  almost  every  night. 

Lucius  B.  Hudson,  sworn:  I  reside  in  New  York;  resided 
here  five  years,  when  a  very  small  boy,  eight  or  ten  years  old; 
am  twenty-one  now.  I  slept  with  Thurston;  knew  of  this 
practice  while  I  slept  with  him;  am  sure  it  was  frequent,  but 
can't  tell  how  often. 

(Dr.  Allen  here  stated  that  witness  and  defendant  lived  in 
his  house  at  the  period  stated,  and  that  it  was  fifteen  years  ago.) 

Catharine  Jl.  Tanner,  sworn:  I  know  Mr.  Thurston;  have 
known  him  several  years;  never  saw  any  thing  strange  in  him 
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excepting  once  when  he  was  at  our  house,  one  evening,  a  year 
and  a  half  ago;  I  think  he  seemed  to  be  talking  a  great  deal, 
and  kept  moving  his  chair  around  in  the  room.  He  came  just 
before  supper]  my  husband  was  at  work  at  the  depot  where  he 
went  after  supper,  and  I  thought  Thurston  would  go  when  he 
did,  but  he  staid  after  Jim,  (my  husband,)  went,  and  he  acted 
so  strange  that  I  was  afraid  of  him;  he  did  not  go  till  after  Jim 
came  home,  and  I  scolded  at  him  for  going  away  and  leaving 
Thurston  with  me  alone;  told  him  Thurston  acted  so  strange  I 
was  afraid  of  him;  he  looked  wild,  kept  looking  at  me  and 
moving  his  chair  around  the  room,  sometimes  walking  back- 
ward and  forward;  never  saw  him  so  before;  never  saw  any 
other  person  so.  I  had  been  his  washerwoman  some  time,  and 
from  what  I  saw  on  his  clothes,  I  should  think  he  had  the  piles. 

Cross-examined. — I  noticed  this  appearance  on  his  clothes  a 
good  many  times;  washed  two  years  for  him. 

Question. — How  did  the  clothes  look? 

Answer. — (Witness  hesitating  )  That  is  a  question  they  said 
they  would  not  ask  me  in  court. 

Mr.  Spencer. — Well,  they  have  not  kept  their  faith  with  you, 
have  they? 

Witness. — No  sir,  they  have  not,  (with  great  emphasis.)  He 
talked  about  the  slave  question  for  one  thing;  did  not  talk 
much  on  any  particular  subject;  talked  so  fast,  and  about  so 
many  things  that  I  don't  remember  all  he  did  say;  oi.e  thing 
he  said,  he  was  not  well  calculated  to  get  along  ia  the  world 
and  get  property  as  Jim  and  I  did,  he  was  so  bad  in  his  head; 
he  said  that  was  one  of  his  great  failings,  his  head  was  so  he 
could  not  attend  to  his  business;  don't  now  think  of  any  thing 
else  he  said;  I  forget,  it  is  so  long  ago,  and  I  never  expected 
to  have  to  tell  it. 

Direct  resumed. — Question. — What  was  the  most  strange 
thing  you  noticed  in  him? 

Answer. — His  talking  so  fast  and  running  on  as  any  foolish 
person  would. 

Mr.  Dickinson,  for  the  defence,  here  stated  this  to  be  all  the 
testimony  that  they  wished  to  introduce,  except  that  of  the 
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medical  witnesses,  and  desired  them  to  be  examined  after  the 
whole  testimony,  on  both  sides,  had  been  presented. 

Mr.  Spencer,  for  the  prosecution,  thought  it  was  usual,  when 
a  defence  was  presented,  to  go  through  with  it.  They  wished 
to  try  the  case  with  an  open  hand. 

Mr.  Dickinson  claimed  the  same  thing  for  the  defence,  but 
said  if  testimony  of  a  new  character  should  be  introduced  they 
would  have  to  call  the  medical  witnesses  over  again. 

The  Court  thought  the  defence  had  better  proceed. 

Mr.  Spencer  assured  the  defence  that  the  further  evidence  to 
be  introduced  by  the  prosecution  would  be  of  the  character  of 
Mr.  Pinney's. 

Mr.  Dickinson. — That  is  enough.  Then  we  will  proceed  to 
call  our  medical  witnesses. 

Dr.  Nathan  D.  Benedict,  sworn:  I  reside  in  Utica,  and  am 
the  physician  and  superintendent  of  the  New  York  State  Luna- 
tic Asylum  at  Utica;  I  have  been  subpoenaed  on  both  sides  of 
this  case;  I  have  been  familiar  with  the  insane  about  five  years; 
have  had  charge  of  two  large  establishments,  and  perhaps  in 
all  not  less  than  3000  insane  patients;  I  left  463  or  465  in  the 
institution  at  home;  I  first  saw  JohnM.  Thurston  in  the  Spring 
of  this  year;  I  believe  he  did  not  know  my  professional  char- 
acter; I  attended  him  in  the  cell;  spent  two  or  three  hours  in 
the  morning  and  about  the  same  in  the  afternoon — perhaps  four 
or  five  hours  in  all;  I  conversed  with  him,  observed  his  conduct 
and  appearance,  and  formed  the  opinion  that  he  wras  not  in  a 
SOUND  state  of  mind;  he  was  in  a  state  of  mind  bordering  on 
insanity;  the  influence  of  being  confined  upon  a  mind  inclined 
to  insanity  would  be  variable;  if  there  had  been  excitement 
before,  the  mind  would  be  likely  to  become  calm,  and  the  de- 
jection of  a  melancholic  would  be  increased;  I  have  not  exam- 
ined him  this  time,  nor  visited  him  since  I  came;  he  has  now 
less  power  of  mind  than  he  had  last  Spring;  I  think  so  from 
my  casual  observation  of  him;  I  have  been  present  in  court 
most  of  the  time,  and  heard  all  except  the  direct  testimony  of 
the  first  witness  yesterday  morning,  (Mr.  Barber.)  I  have 
read  the  evidence  given  prior  to  my  arrival;  the  evidence 
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presents  to  my  mind  a  very  extraordinary  case;  I  have  never 
seen  one  exactly  like  it,  nor  do  I  know  of  a  case  on  record 
precisely  like  it.  This  case  I  am  constrained  to  think,  taking 
all  the  various  symptoms  as  stated  by  the  witnesses  to  be  true, 
and  taking  all  the  circumstances  together,  is  one  resembling, 
if  it  be  not  decidedly  such  as  is  described  in  the  books  as  in- 
stinctive or  impulsive  mania;  I  believe  that  to  be  a  form  of 
insanity,  although  I  do  not  know  that  it  is  a  form  universally 
allowed,-  I  believe  it  is  allowed  by  the  most  of  persons  con- 
versant with  the  insane;  the  case  embraces  all  or  many  of 
the  features  of  an  ordinary  case  of  insanity,  as  it  commences 
and  progresses  to  its  completion.  The  history  of  the  case 
shows  it  to  belong  to  a  family  where  insanity  prevails  to  a 
great  extent;  he  appears  to  have  been  a  masturbator  which  in 
nearly  all  cases  affects  both  body  and  mind;  he  appears  to  have 
had  physical  disease,  disease  of  the  body,  constipation,  piles, 
headache,  and  these  headaches  accompanied  by  depressions, 
stupidity,  dullness,  unhappiness  and  occasional  excitement  which 
was  denominated  by  some  of  the  witnesses  as  "crazy;"  they 
seemed  to  present  to  my  mind  a  train  of  circumstances  which 
would  lead  to  insanity;  the  act  itself,  perhaps,  to  my  mind  pre- 
sents the  strongest  feature  of  the  case,  being  almost  entirely 
without  motive.  I  have  not  been  able  to  see  any  premedita- 
tion, and  if  we  believe  all  the  testimony,  there  was  entire  un- 
consciousness at  the  time  of  the  act,  and  no  attempt  at  escape 
or  concealment;  in  my  interview  with  him  he  desired  execu- 
tion, desired  to  die;  I  think  it  a  case  of  approaching  dementia; 
the  whole  subject  of  insanity  is  to  me  a  very  difficult  one;  the 
more  I  observe  the  insane,  the  more  difficult  I  find  it  to  decide 
as  to  the  sanity  or  insanity  of  those  cases  that  most  nearly  ap- 
proximate to  the  sane;  I  believe  there  are  forms  of  insanity 
without  any  hallucination  or  delusion. 

Question. — How  far  would  the  friends  and  neighbors  in  the 
ordinary  transactions  of  business  with  him  be  apt  to  detect  his 
state  of  mind? 

[Objected  to,  but  the  Court  ruled  the  question  admissible.] 
In  all  the  forms  of  insanity  I  should  place  very  little  reliance 
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on  what  ordinary  observers  say;  in  impulsive  insanity  the  act 
itself  is  often  almost  the  only  evidence  of  insanity;  I  speak  of 
the  antecedent  and  subsequent  state  of  the  person.  Hereditary 
taint  is  considered  one  of  the  frequent  and  common  causes  of 
insanity;  I  believe  there  are  cases  where  there  is  no  other 
cause  but  hereditary  predisposition;  insanity  is  supposed  to 
produce  masturbation,  as  well  as  masturbation  insanity;  some 
entertain  the  opinion  that  masturbation  is  the  evidence  of  in- 
sanity, rather  than  the  cause.  The  mental  feelings  and  internal 
condition  of  a  person  rather  than  any  external  cause  operating 
upon  him,  produce  these  impulsive  paroxysms.  I  believe 
the  condition  of  the  insane,  immediately  after  an  outbreak,  to 
be  usually  very  different;  my  own  observations  and  reading 
show  them  to  be  very  different;  I  have  known  cases  where 
there  was  no  consciousness  of  the  paroxysm;  the  paroxysm  wa? 
a  blank,  and  they  had  no  knowledge  of  it  whatever;  I  do  no» 
now  recollect  any  particular  case  described  in  the  books.  We 
have  a  large  number  of  patients  laboring  under  homicidal  and 
suicidal  monomania;  what  are  termed  monomaniacs  are  gen 
erally  rational  upon  all  subjects  except  the  one  upon  which 
they  are  insane;  I  have  one  patient  who  is  entirely  rational 
sometimes  for  four  months  at  a  time,  and  then  becomes  suddenly 
entirely  unconscious  and  very  suicidal;  I  should  say  the  insane 
are  as  variable  in  their  insanity  as  sound  minds  are  in  their 
sanity,  or  in  other  words,  there  is  as  much  difference  between 
insane  men  as  between  sane  men;  the  insane  present  all  the- 
combinations  and  mixtures  and  peculiarities  of  character  that 
the  sane  do. 

Cross-examined. — The  patient  I  spoke  of  is  a  female;  she 
has  been  there  about  a  year  and  a  half;  it  is  very  difficult,  as  o 
general  rule,  to  detect  and  decide  upon  the  doubtful  cases  of 
insanity;  there  is  no  difficulty  in  well  marked  cases;  I  should 
think  there  was  no  difficulty  in  the  popular  mind  as  to  what 
they  call  insanity;  it  gives  external  evidence  as  a  general 
proposition;  as  a  general  rule  insane  persons  are  not  par- 
oxysmal; I  believe  this  instinctive,  impulsive  form  of  insanity, 
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is  one  that  is  now  generally  admitted  by  authors  and  persons 
familiar  with  the  insane. 

Question. — Can  you  give  any  sort  of  means  whatever  by 
which  when  persons  commit  these  acts  of  crime,  we  can  judge 
with  any  safety  at  all  between  the  guilty  and  the  innocent? 

Jinswer. — I  should  think  every  case  would  have  to  be  judged 
of  separately  and  by  its  circumstances.  I  believe  most  cases 
of  impulsive  insanity  present  rather  stronger  symptoms  of  its 
approaches  than  this.  I  consider  the  evidence  in  this  case  has 
shown  strong  ground  for  believing  that  the  mind  was  not  in  a 
healthy  condition  a  long  time  before  the  act.  The  piles  do  not 
ordinarily  produce  insanity,  nor  does  constipation,  nor  diarrhea. 
Sick  or  nervous  headache  often  affects  people  in  early  life,  and 
they  become  free  from  it  in  advanced  age;  people  are  often 
melancholy  and  distressed  without  ending  in  insanity.  People 
are  often  unhappy  without  being  melancholy;  melancholy  is 
almost  insanity.  I  should  say  that  low  spirits  and  melancholy 
are  premonitions  of  insanity;  I  should  think  if  melancholy  con- 
tinued for  weeks  it  is  like  insanity;  one  of  the  symptoms  of 
dyspepsia  is  low  spirits;  dyspepsia  sometimes  continues  a  long 
time  without  ending  in  insanity,  and  it  sometimes  terminates 
in  insanity;  it  may  be  called  one  of  its  terminations;  dyspepsia 
may  be  the  result  as  well  as  the  evidence  of  disease;  it  does  not 
arise  from  the  liver;  I  do  not  know  any  connection  between 
the  bile  and  dyspepsia. 

Question. — What  means  have  we  who  have  not  read  medical 
books,  better  than  the  ordinary  transactions  of  the  business  of 
life,  to  judge  of  the  sanity  of  men. 

Answer. — Probably  there  is  no  one  better  evidence  of  sanity 
than  that.  I  should  look  upon  a  descendant  from  insane  ances- 
tors as  more  likely  to  become  insane,  and  upon  that  as  a  pre- 
disposing cause.  I  should  think  hereditary  insanity  showed 
itself,  not  rarely  in  descendants.  In  examinations  I  endeavor  to 
discover  whether  insanity  prevailed  in  the  ancestors;  to  know 
that,  adds  much  to  the  knowledge  of  the  person,  we  get  an 
idea  of  his  constitution,  we  learn  that  he  belongs  to  a  family 
in  which  all  or  many  of  them  inherit  insanity,  we  form  some 
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idea  of  how  it  is  likely  to  progress  and  terminate,  we  make  up 
our  opinion  of  a  case  from  all  the  facts  we  can  gather,  and  that 
is  one  among  many.  In  a  trial  of  this  description,  the  fact 
being  established  that  the  ancestors  had  been  affected  by  in- 
sanity would  throw  light  on  the  subject.  It  would  lead  the 
mind  to  give  more  weight  to  slighter  symptoms;  I  should  give 
more  weight  to  them  knowing  that  the  patient  belonged  to  an 
insane  family;  from  my  reading  I  should  think  masturbation 
not  an  uncommon  practice,  I  fear  not;  that  practice  leads  to 
almost  any  and  all  forms  of  insanity  and  shows  itself  in  different 
ways,  in  different  constitutions;  physically  it  leads  to  debility, 
prostration  and  insanity,  and  if  continued  after  incipiency  it 
terminates  in  dementia;  its  effect  is  loss  of  mind;  it  generally 
affects  the  nervous  system;  in  the  early  periods  of  practicing 
this,  the  person  often  has  physical  strength  to  go  and  labor, 
whether  physical  strength  woukf^ive  way  before  mental  depends 
upon  the  constitution.  Every  person  has  certain  susceptibilities; 
that  susceptible  part  of  the  system  would  be  affected  first.  It 
would  affect  the  weakest  part  first ;  I  regard  the  nervous  system  as 
predominant  with  Thurston,  that  is  the  most  susceptible,  the 
brain  is  affected  in  all  forms  of  insanity,  and  the  brain  is  a 
part  of  the  nervous  system;  I  have  not  heard  evidence  which 
shows  this  to  be  a  case  of  general  insanity;  I  think  it  is  not  a 
case  of  monomania.  There  is  one  form  of  insanity  called  moral 
insanity;  I  believe  insanity  generally  depends  upon  physical 
derangement;  I  regard  this  as  a  case  of  disease  of  the  body 
affecting  the  mind;  it  is  not  necessary  that  there  should  be  any 
extraordinary  derangement  before  a  sudden  outbreak  of  violence; 
a  very  slight  cause  may  produce  it,  a  single  constipation  is 
enough  in  the  case  I  have  referred  to,  to  make  that  patient  in- 
tensely furious;  suicidal  insanity,  is  very  much  more  frequent 
than  homicidal,  though  homicidal  is  not  uncommon.  Thurston's 
conversation  with  me  indicated  derangement;  I  should  not  say 
there  was  proved  a  decided  insane  talking,  on  the  contrary  his 
conversation  was  quite  sane  generally;  I  have  formed  my  opin- 
ion of  his  tendency  to  dementia  from  nothing  else  but  looking 
at  him;  his  appearance  as  it  strikes  my  mind  is  a  little  different 
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from  that  of  a  dejected  prisoner;  there  is  a  vacancy  in  the 
prisoner  which  is  not  indicative  of  the  ordinary  anxiety  of  a 
criminal;  a  short  conversation  with  him  or  examination  of 
him,  I  should  not  place  great  confidence  in  alone,  but  in  con- 
nection with  the  friendship  of  the  parties,  they  appearing  to 
have  been  intimate  friends,  one  of  them  the  husband  of  his 
sister,  he  appearing  to  have  been  very  fond  of  him,  his  inter- 
course with  the  victim  seeming  to  be  unlikely  to  be  followed 
by  such  a  transaction,  all  these  make  up  my  conclusion.  The 
publicity  of  the  act,  the  want  of  premeditation  and  preparation, 
and  the  absence,  perhaps  entire  absence  of  motive,  are  all 
evidences  of  insanity;  I  have  reflected  on  the  difficulty  between 
his  sister  and  her  husband,  and  on  the  influence  the  resolved 
separation  might  have  exerted  upon  his  conduct;  I  understand 
him  to  have  agreed  wiffi^  his/^brother-in-law  as  to  his  right  to 

the  child.  *<~fi* 

Direct  examination  resumed. — I  repeat  that  I  believe  it  was 
an  act  of  insane  impulse,  done  without  the  control  of  the  will; 
his  holding  the  head  would  be  only  a  part  of  his  general  con- 
duct. 

Dr.  John  S.  Sutler,  sworn. — I  reside  in  Hartford,  Conn.;  I 
am  the  superintendent  and  physician  of  the  Connecticut  Retreat 
for  the  insane  at  Hartford,  have  been  engaged  there  between 
eight  and  nine  years;  before  that  I  was  superintending  physi- 
cian of  the  city  hospital  for  three  years  in  the  city  of  Boston, 
in  which  there  was  a  department  for  the  insane;  have  lived  in 
Boston  and  Hartford;  nearly  twelve  years;  have  had  between 
1500  and  1600  patients  under  my  charge;  have  devoted  my 
exclusive  time  to  this  department  since  my  residence  at  Hart- 
lord;  I  first  visited  defendant  a  fortnight  ago  Wednesday,  the 
2d  of  October;  I  presume  he  did  not  know  my  character  as  a 
physician;  I  was  not  introduced  to  him  as  a  physician;  after 
passing  some  two  hours  with  him,  I  was  led  to  the  conclusion 
that  he  was  an  insane  man,  and  all  the  observation  of  my  visit 
led  to  that  conclusion;  my  impression  was  that  he  was  approach- 
ing dementia;  I  was  not  alone  with  him  in  the  jail;  before  my 
visit  was  through  I  should  have  felt  uncomfortable  to  have 
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been  alone  with  him;  I  should  have  felt  uneasy;  I  have  not 
examined  him  since  I  have  been  here  this  time;  I  have  been 
an  attentive  observer  of  him  since  this  trial  commenced;  I 
listened  attentively  and  heard  the  whole  evidence  in  this  case 
this  morning,  with  the  exception  of  the  first  witness  (Goodrich;) 
I  came  here  Tuesday  afternoon,  I  believe  before  any  evidence 
was  given;  taking  the  evidence  that  I  have  heard  to  be  true, 
it  appears  to  me  that  it  shows  the  results  of  the  habit  of  mastur- 
bation acting  on  a  predisposition  to  insanity,  and  is,  with  the 
symptoms  of  general  ill  health  as  detailed  by  the  witnesses, 
very  indicative,  previous  to  the  act,  of  the  formative  stage  of 
insanity,  of  which,  weighing-  all  the  circumstances  carefully, 
it  seems  to  me  the  act  itself  was  a  development;  it  is  in  con- 
sistency with  the  previous  history,  and  the  act  itself  appears  to 
me  to  have  been  the  insane  act  of  an  insane  impulse;  I  believe 
him  to  be  now  from  his  appearance  an  insane  man. 

The.  evidences  of  general  ill  health,  constipation,  piles,  diar- 
rhea, pain  and  distress  in  the  head,  flushed  face,  and  the  general 
appearance  of  the  man,  his  manner  at  the  time  of  the  act  and 
its  inconsistency  with  his  attachment  to  Garrison,  are  the  prin- 
cipal points  that  I  can  now  recall  upon  which  I  ground  my 
belief;  unusual  sleeplessness  is  an  indication  of  insanity,  but  I 
do  not  remember  that  there  has  been  any  unusual  sleeplessness 
indicated;  the  few  nights  of  sleeplessness  and  disturbance  when 
he  was  up  about  plastering  his  house  in  a  mind  predisposed  to 
insanity  and  when  the  disease  was  in  a  formative  stage,  would 
tend  to  a  development  of  it;  quite  a  proportion  of  insane 
patients  from  my  knowledge  and  experience,  are  made  insane 
by  masturbation;  it  is  a  frequent  cause  of  insanity;  the  conduct 
of  the  man  after  the  commission  of  the  act,  taken  in  connection 
with  the  other  symptoms,  would  tally  with  the  opinion  of  his 
being  insane;  taking  the  history  of  the  family  and  finding 
hereditary  insanity  on  both  sides  in  connection  with  his  present 
state,  it  appears  to  me  that  hereditary  insanity  bears  upon  his 
case.  It  occurred  to  me  when  I  first  saw  him  that  he  was  a 
masturbator;  he  appears  now  much  the  same  as  he  did  in 
prison;  his  present  appearance  and  symptoms  look  back  and 
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give  force  and  truth  to  the  testimony  and  the  whole  case;  the 
present  state  gives  force  to  the  symptoms  as  well  as  the  symp- 
toms to  the  present  state;  his  appearance  favors  the  opinion  I 
have  given;  the  effects  of  the  habit  of  masturbation  and  his 
history  taken  altogether,  indicate  that  result;  while  he  is  in 
lhat  transition  or  formative  stage  of  insanity,  it  would  be  likely 
to  develop  itself  and  break  out  in  an  impulsive  act;  the  evi- 
dence of  his  state  at  the  time  of  the  act,  is  not  so  conclusive 
to  my  mind  as  his  appearance  in  the  prison;  his  appearance  in 
the  prison  was  quite  conclusive  to  my  mind,  and  the  act  and 
his  history  previous,  indicate  certainly  a  very  peculiar  state  of 
mind;  it  is  a  very  singular  case;  I  should  have  more  doubt  but 
for  the  interview  I  had  in  prison;  but  from  that  interview 
taken  in  connection  with  all  the  other  circumstances,  it  does 
appear  to  me  that  the  act  was  an  act  of  insane  impulse,  and 
that  the  disease  is  ripening  into  dementia. 

Cross-examined. — I  visited  him  two  weeks  ago.  at  the  request 
of  Governor  Dickinson;  before  seeing  him  in  prison  I  saw  none 
of  his  friends  except  his  counsel;  I  received  a  paper  from  Gov. 
Dickinson,  containing  an  abstract  of  the  evidence  before  the 
coroner's  jury;  he  read  to  me  some  minutes  of  evidence,  I  for- 
get where  taken  or  how;  that  was  all  the  intelligence  I  had  of 
his  case  before  visiting  him;  I  have  no  recollection  of  any 
particular  conversation  with  counsel  about  his  health  and  habits 
of  life;  there  is  such  a  thing  known  as  assumed  or  simulated 
insanity;  it  is  not  common,  but  it  is  an  occasional  occurrence; 
when  it  occurs  it  is  usually  done  to  avoid  the  consequences  of 
crime;  my  conversation  with  him  of  two  hours,  including  the 
developments  of  this  trial,  are  all  the  opportunities  I  have  had 
to  judge  of  this  case;  Mr.  Camp  and  Dr.  Allen,  I  think,  were 
with  me  in  the  cell;  independently  of  that  visit,  laying  that 
aside  as  far  as  I  am  able  to,  and  taking  the  proof  up  to  the 
time  of  the  transaction  for  which  he  is  on  trial,  it  appears  to 
me  that  I  do  see  in  that  act  a  development  of  insanity;  it  seems 
to  me  that  that  act  was  the  termination — was,  I  may  say,  one 
of  those  insane  impulses;  it  seems  to  me  that  the  act  was  an 
insane  impulse. 
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Question. — Is  your  opinion  on  that  subject  worth  any  more 
than  that  of  any  other  intelligent,  sagacious  man,  looking  at  all 
the  circumstances  of  the  case? 

Answer. — It  does  not  become  me  to  say.  Every  murder  does 
not  furnish  evidence  of  an  insane  mind;  such  inference  does  not 
follow  necessarily  from  a  sudden  murder;  the  striking  features 
of  this  case,  that  satisfy  my  mind  that  that  act  was  the  first 
outbreak  of  insanity,  are  the  previous  history  of  the  man,  his 
predisposition  by  reason  of  hereditary  insanity,  his  masturba- 
tion, his  ill  health,  and  his  manner  on  that  evening  before  and 
after  the  act,  all  these  lead  me  to  the  conclusion  that  it  was  an 
act  of  insane  impulse;  I  think  I  should  have  drawn  such  an 
inference  as  that  if  I  had  not  seen  him  after  the  act,  though  I 
should  have  been  more  doubtful  and  uncertain;  still  it  seems 
to  me  that  I  should;  his  being  able  to  work  is  not  inconsistent 
with  these  symptoms. 

A  man  may  have  a  good  degree  of  bodily  health  and  strength 
and  be  a  masturbator;  masturbation  carried  to  excess  does  not 
always  produce  physical  weakness;  as  a  general  thing  it  does 
not  until  the  latter  stages;  it  makes  one  indolent  but  does  not 
deprive  him  of  physical  strength,-  it  affects  the  nervous  .rather 
than  the  physical  system;  it  first  developes  itself  upon  the 
nervous  system,  making  persons  shy,  jealous  and  suspicious; 
the  evidence  satisfies  my  mind  that  the  prisoner  practiced  it  to 
a  very  injurious  extent;  the  habit  with  him  appears  to  have 
been  continuous;  how  frequently  it  might  be  practiced  without 
producing  a  decided  injury,  would  depend  entirely  on  the  con- 
stitution of  the  individual. 

Where  there  is  insanity  in  the  family,  it  predisposes  the  de- 
scendants to  insanity,  and  the  existence  of  this  predisposition 
would  make  other  causes  produce  a  greater  effect  than  in  per- 
sons who  have  not  this  predisposition;  I  would  be  led  to  believe 
the  existence  of  insanity  upon  slighter  evidence  than  without 
that  predisposition. 

Question. — Does  it  uniformly,  or  pretty  frequently,  or  com- 
monly happen  that  the  descendants  of  insane  parents  become 
insane? 
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Answer. — Few  in  numbers,  compared  to  the  whole,  become 
insane,  just  as  few  in  numbers  compared  to  the  whole  of  man 
kind;  though  a  greater  proportion  of  those  who  have  insane 
ancestors  are  insane,  than  of  those  who  have  sane  ancestors; 
the  thought  of  being  deceived  occurred  to  my  mind  when  I 
visited  the  prisoner;  I  always  remember  that;  my  profession  as 
having  charge  of  the  insane  would  not  lead  me  to  presume  in- 
sanity more  readily  than  another,  because  we  are  continually 
to  be  guarded  against  receiving  those  persons  who  are  alleged 
to  be  insane,  but  who  are  not;  I  have  the  whole  responsibility 
of  that  at  home;  there  was  a  wildness  about  Thurston's  ex- 
pression, a  singular  and  peculiar  wildness,  and  a  peculiarity  of 
manner  which  it  is  hard  to  describe,  but  which  excited  my  un- 
easiness in  his  presence;  it  would  be  difficult  to  assume  wild- 
ness;  it  would  be  difficult  to  assume  all  I  saw  in  the  prison; 
uneasiness  of  manner  is  not  difficult  to  assume;  I  do  not  often 
meet  with  patients  who  are  ready  to  admit  their  insanity;  I  do 
not  remember  now  any  particular  remark  on  that  evening  that 
indicated  insanity;  I  saw  no  insanity  in  his  telling  his  sister 
she  had  better  give  up  the  child;  his  working  day  after  day  is 
not  indicative  of  insanity;  carrying  on  his  business,  purchasing 
and  repairing  his  house,  are  ordinary  evidences  of  a  sane  man. 

Direct  examination  resumed. — Are  they  at  all  inconsistent 
with  the  other  evidences  of  insanity  you  have  observed? 

Answer. — No,  sir. 

Cross-examination  resumed. — The  proportion  of  the  sane  to 
the  insane  in  this  country  is  about  1  to  500. 

Charles  H.  Nichols,  affirmed:  I  reside  at  New  York,  and  am 
physician  to  the  Bloom ingdale  Asylum  for  the  Insane,  in  which 
there  are  at  this  time  about  120  patients  now  under  my  charge; 
was  connected  for  two  years  with  the  State  Lunatic  Asylum  at 
Utica,  and  have  had  medical  charge  of  the  Bloomingdale 
Asylum  for  two  years  and  a  half.  I  first  saw  Thurston  on  the 
morning  of  Tuesday  of  this  week,  when  I  had  an  interview 
with  him  alone,  which  lasted  for  about  three  hours;  so  far  as  I 
know,  he  was  unacquainted  with  my  professional  character; 
I  did  not  come  to  a  positive  conclusion  from  the  examination 
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made  at  that  interview,  but  I  left  him  with  the  impression  that 
he  was  a  man  of  unsound  inind,  and  that  his  mental  state  was 
such  that  he  was  liable  to  break  out  at  any  time  in  impulsive 
acts  of  violence,  or  other  extravagance;  his  appearance  on  that 
occasion,  certainly  gave  rise  to  the  thought  in  my  mind,  that 
he  might  attempt  personal  violence  to  myself,  so  much  so  that 
I  calculated  the  consequences  of  a  struggle  a  little.  I  have 
observed  the  appearance  of  the  defendant  during  the  trial;  be- 
lieve I  have  heard  all  the  evidence  given  here  in  his  case;  from 
what  I  saw  of  him  in  the  jail,  and  from  all  the  evidence  given 
in  the  case,  bearing  upon  the  subject  of  the  state  of  his  mind 
at  the  time  of  the  act  for  which  he  is  on  trial,  I  think  he  was 
then  insane. 

I  came  to  that  conclusion  in  this  way:  taking  the  history  of 
the  case  in  the  order  of  time,  I  first  consider  the  hereditary 
predisposition  and  then  the  history  of  the  bodily  healih  of  the 
individual  from  an  early  period  in  his  life  down  to  the  time  of 
the  act;  in  these  I  see  sufficient  cause  for  mental  derangement; 
then  taking  his  mental  history  into  consideration  I  think  I 
perceive  the  existence  of  mental  derangement;  causes  and 
their  usual  effects  serve  to  corroborate  each  other.  My  impres- 
sion is,  that  he  has  been  a  man  of  unsound  mind  for  some  years, 
and  that  there  has  been  that  particular  susceptibility  which 
under  circumstances  of  anxiety  and  excitement,  especially  if 
occurring  in  a  more  than  usually  deranged  state  of  bodily 
health,  rendered  him  liable  to  have  sudden  outbreaks  of  an 
extraordinary  character,  and  of  such  a  kind  as  would  most 
naturally  arise  from  the  train  of  events  which  at  the  time  led 
to  the  impulsive  act;  I  think  his  mind  is  now  unsound;  I  mean 
that  he  does  not  possess  the  usual  integrity  of  the  mental  pow- 
»rs;  I  turned  my  attention  at  the  interview  in  the  jail  to 
tscertain  whether  he  simulated  insanity;  his  physical  appear- 
ince  was  consistent  with  the  history  he  gave  me  of  his  health, 
the  general  correctness  of  which  has  been  corroborated  by  the 
evidence  given  here.  I  was  forcibly  impressed  with  the 
appearance  of  his  eyes;  there  was  not  only  that  indescribable 

VOL.  II.  14 
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appearance  which  I  have  often  seen  in  such  cases,  but  a  great, 
sudden  and  rapid  dilation  and  contraction  of  the  pupils,  and 
sometime  one  pupil  dilated  or  contracted  more  than  the  other; 
these  are  phenomena  that  can  not  be  feigned,  and  indicate 
disease  of  the  brain. 

Cross-examined. — I  saw  some  extravagances,  but  discovered 
no  positive  delusions  or  hallucinations;  did  not  think  he  had 
mania;  insanity  is  the  generic  term;  mania  is  usually  applied 
by  professional  men  to  designate  derangement  of  a  pretty 
active  kind;  did  not  discover  that  Thurston  had  monomania; 
a  man  may  have  delusions  and  not  be  a  monomaniac;  monoma- 
niacs have  but  one  delusion  or  at  most  a  single  class  of  delusions; 
I  think  there  has  been  very  considerable  physical  derangement 
in  this  case,  but  it  has  not  been  of  that  obvious  character  we 
see  exhibited  in  fevers  for  instance;  the  constitutional  derange- 
ment was  confined  mostly  to  the  nervous  system;  to  my  mind 
in  every  case,  and  especially  in  this,  the  truth  of  an  in  any 
degree  suspectedly  fictitious  physical  history,  is  confirmed, 
wrhen  followed  by  such  a  form  of  mental  disturbance  as  might 
be  expected  to  grow  out  of  it,  and  on  the  other  hand  a  train 
of  physical  circumstances  being  first  proved,  the  existence  of  a 
supposed  mental  disease,  is  confirmed,  when  it  is  such  as  might 
be  expected  to  grow  out  of  such  causes;  in  short,  causes  and 
effects,  when  either  or  both  are  obscure,  throw  great  light  on 
each  other.  Causes  of  disease  of  the  nervous  system  have  been 
shown  in  masturbation,  piles,  costiveness,  irregularity  both  in 
eating  and  sleeping;  and  the  actual  existence  of  nervous  dis- 
ease affecting  the  mind,  has  been  indicated  by  periods  of  great 
depression  of  spirits  accompanied  by  pain  in  the  head  alterna- 
ting with  frivolity  of  every  kind,  of  greater  or  less  mental 
obliviousness,  of  statue-like  standing,  irregularity  in  attending 
to  business,  and  by  the  fatal  act  itself;  the  statue-like  standing 
has  been  spoken  of  by  several  persons,  more  particularly  by 
the  mother  and  the  sister,  Mrs.  Ransom;  I  concur  with  Dr. 
Benedict  that  no  one  symptom  which  all  his  case  exhibits,  is 
sufficient  of  itself  to  prove  the  existence  of  insanity,  nor  do  I 
think  as  I  stated  in  my  direct  examination,  that  an  interview 
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of  three  hours  was  sufficient  to  lead  me  to  the  conclusion  that 
he  was  insane;  I  said  I  left  him  at  the  close  of  that  interview 
under  the  impression  that  he  was  insane;  I  mean  by  unsound- 
ness  of  mind  in  this  case,  that  there  is  that  state  of  mind  in 
which  he  would  be  liable  to  be  led  to  the  exhibition  of  decided 
symptoms  of  insanity  from  extraordinary  exciting  causes,  such 
for  instance  as  great  and  pressing  anxiety,  occurring  when 
there  was  a  little  more  derangement  of  bodily  health  than  usual; 
I  would  expect  a  sudden  outbreak  of  violence  in  this  case,  be- 
cause such  an  event  would  be  a  legitimate  one  in  its  natural 
history;  his  history  and  present  appearance  make  a  stronger 
impression  upon  me,  because  they  are  consistent  with  each 
other;  I  have  had  it  in  view  all  the  time  that  this  might  be  a 
feigned  case,  or  that  a  fictitious  case  might  be  framed  by  the 
defence;  but  I  do  not  think  it  possible,  no  matter  how  intelli- 
gent or  experienced  might  be  the  person  attempting  it,  for  any 
one  to  make  up  a  case  whose  natural  history  from  beginning 
to  end,  whose  phenomena  as  compared  with  other  undoubted 
cases  that  are  familiar  to  all  practical  men,  should  be  so  con- 
sistent, each  part,  with  every  other,  and  so  perfect  as  a  whole; 
I  would  not  have  gone  away  from  that  interview  and  given  a 
certificate  of  insanity,  but  I  was  under  the  pretty  strong  im- 
pression, when  I  left,  that  he  was  a  deranged  man;  do  not 
know  that  the  narrative  he  gave  me  was  in  itself  irrational, 
though  there  was  a  great  deal  of  impertinent  digression  run- 
ning through  it;  I  had  no  other  knowledge  of  the  truth  of  the 
narrative  he  gave  me  than  such  as  was  afforded  by  the  narrative 
itself;  the  narrative  he  gave  me  in  regard  to  the  state  of  his 
body  and  mind,  contained  a  series  of  events  which  naturally 
followed  each  other  and  led  to  the  conclusion  that  he  was 
insane;  it  had  its  consecutive  stages,  like  the  growing  up  of 
an  individual  in  his  several  stages  of  development;  it  would 
be  easy  for  a  man  to  make  up  a  case  to  his  own  liking,  but 
not,  I  think,  one  of  this  kind  that  would  deceive  me;  he  went 
into  quite  a  full  history  of  his  life;  I  propounded  inquiries  to 
him  and  took  him  backwards  and  forwards;  he  told  me  of 
occurrences  in  his  life  that  would  be  likely  to  trouble  him;  did 


103  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Thurston. 

not  mention  any  difficulty  with  his  cousin;  he  intimated  to 
me  that  he  had  been  disappointed  in  his  affections,  but  did  not 
give  particulars;  he  mentioned  an  instance  of  personal  violence 
occurring  some  years  ago;  he  mentioned  the  subject  of  his 
general  temper  and  was  under  the  impression  that  it  was  rather 
quick;  he  made  an  expression  something  like  this,  that  he 
"  frequently  did  things  that  he  afterwards  did  not  see  why  he 
wanted  to  do  them;  "  also  gave  me  to  understand  that  he  was 
a  man  of  more  than  ordinary  generous  impulses;  he  gave  an 
account  of  this  particular  act  (the  killing);  mentioned  the 
circumstance  of  his  being  kept  awake  nights  in  drying  the 
plastering  of  his  house,  in  connection  with  inquiries  I  made 
about  his  habits  of  sleep  during  all  his  life  time;  I  think  the 
tendency  in  his  case  is  to  dementia;  these  sudden  outbreaks 
are  common  in  a  class  of  cases,  to  which  I  suppose  this  to 
belong;  there  was  not  only  great  restlessness  (which  he  might 
have  feigned),  but  his  physical  appearance  and  the  expression 
of  countenance,  I  thought  he  could  not  feign;  expression  of 
the  eye  varies  in  diiTerent  forms  of  insanity.  From  his  read- 
ing and  from  his  apparent  comprehension  of  the  subjects  upon 
which  he  has  read  and  from  the  appearance  of  his  head,  I 
think  he  is  a  young  man  of  more  than  ordinary  native  intellec- 
tual powers,  but  I  think  it  must  strike  any  intelligent  observer 
as  it  does  me,  that  he  is  childish  in  his  whole  conduct,  that  he 
is,  as  the  colored  woman  first  examined  expressed  herself, 
"  foolish;"  his  whole  history  shows  to  me  a  good  natural  mind, 
considerably  reduced  in  its  best  state  of  late,  in  force  and 
energy.  This  man's  conduct  in  carrying  on  his  business  is  to 
me  an  evidence  both  of  a  right  mind  and  wrong  mind;  think 
it  a  pretty  rare  exception  to  the  rule  that  an  insane  man  should 
carry  on  his  business  for  years.  Insane  persons  sometimes 
contract  marriage;  marriage  is  sometimes  the  first  evidence  of 
insanity;  ordinarily  there  is  no  difficulty  in  discovering  insanity 
when  it  exists. 

Question. — Is  there  any  means  by  which  the  tribunals  of  our 
country  can  administer  justice,  if  the  outbreak  itself  which 
strikes  down  a  fellow  man,  is  the  first  evidence  of  insanity? 
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Answer. — There  is  a  means  which  is  generally  practiced  in 
this  country,  and  is  being  practiced  in  this  particular  case.  In 
France  and  under  some  other  of  the  European  governments,  it 
is  customary  to  submit  doubtful  cases  to  a  commission  of  expe- 
rienced medical  men,  who  examine  the  case  as  long  as  they 
desire  to,  sometimes  for  months,  and  when  they  have  satisfied 
themselves  in  regard  to  its  nature,  report  to  their  proper  tribu- 
nal accordingly.  I  see  an  evidence  of  insanity  in  the  act 
itself  and  in  the  circumstances  immediately  following  it;  have 
reference  to  his  iiot  denying  the  act,  to  his  manner  as  testified 
to  by  his  mother,  his  expression  of  countenance,  his  statue-like 
standing,  the  repeated  efforts  necessary  to  excite  his  attention; 
these  several  peculiarities  are  neither  of  them  decisive,  each  is 
perhaps  trifling  in  itself,  and  yet  they  are  events  in  keeping 
with  the  usual  history  of  such  cases  and  do  not  usually  occur 
in  ordinary  murders.  Taking  him  to  be  a  sane  man,  I  think  his 
standing  as  described  is  singular.  To  deny  the  act  when  so 
many  persons  were  present,  would  not  necessarily  indicate  in- 
sanity; I  think  all  recorded  cases  have  exhibited  some  premoni- 
tory symptoms  before  the  violent  outbreaks. 

Direct  resumed. — I  think  premonitory  symptoms  might  exist 
without  their  being  observed.  In  the  jail  he  did  not  speak  of 
having  any  knowledge  of  this  deed.  Neglect  of  his  business 
does  not  in  itself  indicate  insanity,  but  in  this  case,  taken  in 
connection  with  the  manner  in  which  he  spent  his  time  when 
he  neglected  his  business,  and  the  condition  of  mind  and  body 
he  was  in  at  such  times;  these  circumstances  put  together 
show  to  my  understanding  that  his  carrying  on  his  business 
gave  evidence  both  of  a  right  mind  and  a  wrong  mind. 

Dr.  L.  H.  Allen,  sworn:  I  visited  Thurston  in  prison  with 
Dr.  Butler;  had  not  visited  him  there  before;  have  enjoyed  no 
opportunities,  other  than  those  that  have  risen  in  my  own 
practice,  to  judge  of  the  insane;  I  have  seen  insane  patients; 
from  what  I  saw  of  this  man,  his  appearance,  &c.,  I  am  led  to 
the  conclusion,  taken  as  a  whole,  that  he  is  a  man  of  unsound 
mind;  I  agree  in  all  the  general  views  with  the  other  Doctors 
who  have  spoken. 
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Cross-examined.— I  can  not  say  when  I  reached  the  conclu- 
sion first,  that  he  was  a  man  of  unsound  mind,  but  the  possibility 
and  probability  that  he  might  be  insane,  were  suggested  to  ray 
mind  immediately  after  the  testimony  was  out  at  the  coroner's 
inquest,  but  my  mind  was  held  in  suspense,  I  did  not  know  but 
there  might  be  further  development;  I  have  said,  I  think,  that 
I  thought  he  was  insane;  I  do  not  know  whether  I  ever  con- 
versed with  Mr.  and  Mrs.  Jones  upon  the  subject;  there  may 
have  been  some  conversation  with  them  about  it,  but  I  do  not 
recollect  any,  nor  with  Mr.  Huntington,  nor  wiih  Mr.  Williams; 
I  never  have  stated  to  anybody,  or  at  least  never  intended  to 
state,  that  I  thought  he  was  not  insane,  and  I  say  now  that  if 
any  person  ever  drew  that  inference,  that  he  did  it  without  any 
authority  of  mine;  I  can  not  say  when  I  first  came  to  the  con- 
clusion that  he  was  a  man  of  unsound  mind;  I  have  reached 
this  conclusion  now  on  the  stand;  when  I  heard  the  testimony 
on  this  trial,  I  had  my  impressions  confirmed;  after  the  testi- 
mony before  the  coroner,  the  thought  suggested  itself  to  my 
mind  in  view  of  the  various  forms  of  insanity,  that  that  man 
might  have  committed  the  act  under  momentary  insanity;  there 
was  nothing  published  in  that  evidence  about  insanity;  I  made 
up  my  mind  from  the  circumstances  attending  it;  I  mean  by 
unsound  mind,  where  any  of  the  intellectual  or  moral  faculties 
are  disturbed  in  the  absence  of  fever,  or  introduction  of  any 
foreign  substance  into  the  system  that  would  produce  insanity. 
I  concur  with  the  gentlemen  preceding  me,  that  his  state  is  one 
of  approaching  dimentia.  I  am  the  administrator  of  Garrison 
with  the  widow. 

Prentice  Ransom,  re-called:  The  first  time  that  I  can  now  re- 
call to  my  mind  distinctly  that  Thurston  spoke  to  me  about  the 
difficulties  between  his  sister  and  her  husband,  was  about  five 
years  ago. 

Here  the  testimony  closed  on  the  part  of  the  defence. 

The  following  witnesses  were  then  called  by  the  prosecution 
and  being  sworn,  testified  as  follows: 

Gideon  0.  Chase,  sworn:  I  reside  in  Owego;  have  lived  here 
about  nineteen  years;  I  have  carried  on  here  no  mechanical 
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business  though  I  have  worked  at  cabinet  making;  have  known 
Thurston  ever  since  I  have  been  in  Owego;  never  had  much 
dealing  with  him;  only  worked  with  him  in  the  shop;  that 
was  sometime  between  1835  and  1842;  have  been  with  him 
a  good  deal  ever  since  I  have  known  him;  have  had  frequent 
conversations  with  him;  can  not  fix  the  time  of  the  last  con- 
versation with  him. 

Question. — During  all  your  intercourse  with  him  have  you 
ever  supposed  he  was  deranged? 

Mr.  Dickinson  objected,  saying  —  that  is  a  matter  to  be 
judged  of  by  an  expert.  We  object  to  taking  testimony  on 
that  subject  from  any  but  experts.  We  do  not  object  to  wit- 
nesses stating  particular  acts,  or  what  the  prisoner  did  and  said, 
but  to  their  stating  whether  or  not  they  thought  him  sane  we 
object. 

The  court  said  that  they  did  not  understand  the  question  to 
be  objectionable,  but  thought  it  might  be  varied  in  language. 

The  question  was  then  restated:  Have  you  ever  seen  any 
thing  singular  or  improper,  or  different  from  other  men  in  his 
conversation  or  intercourse? 

The  counsel  for  the  prisoner  continued  the  objection  to  that 
form  of  the  question. 

The  court  ruled  it  admissible,  the  counsel  for  the  prisoner 
excepted  and  the  witness  replied  —  I  never  did, 

Cross-examined. — He  appears  different  now  from  what  I  am 
in  the  habit  of  seeing  other  men  out  of  doors;  I  think  his  com- 
plexion is  different;  I  fancied  the  other  day  when  I  saw  him 
here  that  I  saw  a  difference  about  his  eyes,  and  I  so  remarked 
to  the  gentleman  who  was  sitting  by  me;  I  thought  he  looked 
more  wild  than  he  did  formerly,-  he  lived  some  three  or  four 
doors  from  my  hotel;  in  February  last  my  hotel  was  about  as 
public  probably  as  any  of  the  hotels;  the  whole  street  is  one  of 
the  most  public  places  in  the  village;  persons  are  constantly 
passing  from  the  hotel  to  the  depot;  my  hotel  is  on  the  same 
side  as  his  house;  there  are  shops  across  the  street  from  it,  and 
other  houses  join  close  up  to  his,  and  another  family  was  living 
in  a  part  of  his  house  at  the  time  of  the  deed. 


112  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Thurston. 

Dwight  Hazzard  was  called  for  the  prosecution  and  sworn 
and  testified  as  follows:  I  reside  in  Canawana;  have  resided 
here;  have  known  Thurston,  the  defendant,  some  13  years;  am 
a  cabinet  maker;  worked  in  the  shop  with  him  somewhere 
about  1840;  have  been  with  him  at  times  almost  every  day; 
have  boarded  with  him  at  the  same  house  something  less  than 
a  year. 

Question. — In  all  your  intercourse  with  Thurston,  have  you 
ever  seen  in  him  any  thing  indicative  of  a  deranged  mind  in 
any  way. 

The  counsel  for  the  prisoner  objected  to  the  question,  on  the 
ground  that  the  witness  was  not  a  medical  man  or  an  expert. 

The  question  was  ruled  admissible  by  the  court,  the  counsel 
for  the  prisoner  excepted,  and  the  witness  answered — I  have 
not. 

Cross-examined.  I  have  known  him  to  be  unwell;  I  have 
known  him  to  have  a  cold;  have  heard  him  complain  of  the  piles 
of  late  years,  but  not  of  costiveness;  have  known  him  complain 
of  headache;  have  seen  him  down-hearted,  but  not  frequently; 
he  was  rather  peculiar  in  some  respects,  but  in  these  fits  was 
not  different  from  other  men,  his  mind  was  a  little  different 
from  other  men  in  regard  to  his  political  and  religious  opinions. 

Chauncy  Hungerford,  sworn:  I  reside  in  Owego;  my  busi- 
ness is  that  of  carpenter  and  joiner;  have  worked  in  the  shop 
with  Thurston  a  part  of  two  winters,  three  and  four  years  ago; 
have  known  him  between  seven  and  eight  years;  have  had 
business  with  him  several  times;  have  bought  of  and  sold  to  him 
different  things;  have  been  on  intimate  terms  of  social  inter- 
course with  him;  have  never  seen  any  thing  in  him  as  a  man  of 
business,  strange  or  unusual;  he  was  peculiar  in  politics  and  reli- 
gion; his  opinions  were  different  from  mine;  he  maintained  his 
positions  strongly,  and  was  very  good  in  argument,  I  thought; 
have  often  heard  him  discussing  these  subjects,  and  in  his  man- 
ner and  conversation  never  discovered  any  thing  strange. 

Cross-examined. — I  mean  by  intimate  terms  of  social  inter- 
course, that  when  I  have  met  him  I  have  spoken  with  him  and 
conversed;  I  have  never  discovered  that  the  structure  of  his 
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mind  was  peculiar;  never  thought  any  thing  about  it;  have 
heard  of  his  being  unwell;  have  heard  him  complain  of  head- 
ache; he  was  pretty  generally  at  his  business;  I  never  thought 
he  was  unusually  afflicted  with  low  spirits;  sometimes  he  got 
out  of  patience  with  me;  I  called  it  pouting,  growing  out  of 
some  trivial  matter. 

Warren  Reeves,  sworn:  I  reside  in  this  village;  have  resided 
here  since  my  birth;  am  aged  twenty-five;  have  known  John 
M.  Thurston  always  by  sight,  more  particularly  the  last  two 
years;  I  have  done  business  with  him;  he  has  been  a  subscriber 
to  my  newspapers;  I  have  never  conversed  with  him  only  on 
business;  in  all  my  intercourse  with  him  I  never  knew  of  any- 
thing strange,  singular  or  unusual  in  him;  never  thought  of 
any  thing  of  the  kind. 

Cross-examined. — I  have  met  him  and  spoken  with  him  in 
the  street;  within  the  last  two  years  all  the  knowledge  I  have 
had  of  him  is,  he  took  my  paper  and  called  at  the  office  to  get  it. 

Jibram  B.  Elston,  sworn:  Have  worked  with  him;  very  little, 
for  him  in  the  same  shop;  have  seen  him  nearly  daily;  in  all  I 
have  known  of  him,  I  have  never  known  him  to  be  very 
singular. 

Cross-examined. — I  think  his  mind  was  like  that  of  other  men; 
don't  know  that  I  saw  anything  different  from  other  men;  I  think 
he  was  eccentric  to  some  extent 

Direct  resumed. — I  mean  by  eccentricity,  that  he  was  more 
than  usually  engaged  about  free  soil  and  abolition. 

Ralph  Hibbard,  sworn:  I  reside  in  Ovvego;  been  here  twenty- 
five  years;  have  known  Thurston  ten  years;  I  think  I  knew 
him  when  I  met  him  in  the  street,  that  is  pretty  much  all;  am 
a  cabinet  maker;  have  talked  with  him  sometimes  about  busi- 
ness, sometimes  concerning  the  trade,  the  price  of  work  or  the 
price  of  lumber;  don't  know  as  I  ever  saw  any  thing  singular, 
strange  or  peculiar  about  him. 

Cross-examined. — I  have  not  had  as  much  intercourse  with 
him  as  with  my  neighbors  generally;  I  never  knew  any  thing; 
about  his  ill  turns. 

VOL.  II.  15 
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John  Searles,  sworn  and  testified:  I  reside  near  the  depot  in 
Owego;  keep  a  livery  stable;  first  knew  Thurston  ten  years 
ago,  barely  got  acquainted  with  him  then,  and  did  not  see  him 
again  till  about  six  years  ago;  have  known  him  for  the  past 
six  years;  have  had  dealings  with  him  occasionally;  have  con- 
versed with  him  often.  In  some  things  I  have  thought  he  was 
singular,  I  have  thought  he  did  not  have  as  many  associates  as 
young  men  generally  have;  lived  more  by  himself  and  more 
secluded;  never  saw  any  thing  peculiar  in  respect  to  his  mind; 
the  thought  never  occurred  to  me. 

John  W.  Turner,  sworn:  I  am  a  cabinet  maker  of  this  village; 
have  known  Thurston  four  or  five  years;  have  worked  for  him 
very  nearly  two;  boarded  with  him;  was  working  for  him  at 
the  time  he  was  involved  in  this  difficulty;  have  bought  some 
of  his  wares;  have  conversed  with  him  some  considerable;  he 
commenced  the  repair  of  his  house  about  the  last  of  January 
of  this  year;  he  had  usually  not  more  than  four  of  us.  I  have 
seen  things  in  him  different  from  my  neighbors  in  general;  I 
have  seen  the  turns  that  have  been  spoken  of  once  in  three  or 
four  weeks.  They  were  a  kind  of  despondent  turns;  he  would 
not  do  much  of  any  thing,  sometimes  they  would  last  a  week; 
sometimes  three  or  four  days.  He  generally  made  his  purchases 
and  sales  himself,  and  continued  to  do  so  as  long  as  he  continued 
his  business.  I  have  seen  nothing  else  but  these  spells;  they 
came  on  suddenly,  sometimes  with  a  headache. 

Cross-examined. — I  think  he  had  one  of  these  turns  a  day  or 
two  before  this  occurrence;  they  would  come  on  in  this  way; 
he  would  be  sitting  in  the  shop,  perhaps,  in  earnest  conversa- 
tion, and  all  of  a  sudden  he  would  make  some  odd  expression, 
then  he  would  stare  around,  then  he  would  start  up  and  make 
another  odd  expression,  sometimes  it  would  be,  "  Well,  there, 
by  God,"  or  "  Who  the  devil  would  have  thought  of  that?" 
The  day  before  the  occurrence  I  was  sick,  and  confined  to  my 
house  most  of  the  day;  and  the  day  before  that,  he  commenced 
one  of  his  odd  turns;  I  mentioned  it  to  my  family;  he  worked 
in  the  shop  during  the  last  week,  though  not  steadily;  I  think 
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he  only  attended  to  his  sales.  He  was  repairing  his  house; 
he  bossed  his  house  as  we  call  it. 

Edward  J.  Johnson,  sworn:  I  have  known  Mr.  Thurston 
more  or  less  for  eight  or  ten  years;  have  dealt  with  him  some 
six  or  seven  years;  my  business  is  blacksmithing;  my  shop  is 
across  the  street  from  his;  have  had  a  good  deal  of  conversation 
with  him  down  to  about  the  time  he  was  married;  1  thought 
he  was  rather  eccentric;  though  he  had  a  pretty  clear  mind,  I 
thought  there  was  a  peculiar  cast  to  it;  that  it  run  in  a  par- 
ticular way.  His  views  in  regard  to  crimes  were  different 
from  those  of  most  people;  he  thought  it  more  criminal  for  a 
man  to  vote  for  a  slaveholder  or  a  rum  seller  than  it  would  be 
to  shoot  him.  I  recollect  being  in  his  shop  one  time,  when  he 
wanted  to  settle  with  me;  proposed  to  jump  accounts,  or  some- 
thing of  that  sort,  and  said  he  was  not  going  to  live  long,  and 
complained  of  being  unwell;  that  was  the  summer  or  fall  before 
this  affair,  and  before  he  was  married;  he  appeared  better  the 
next  time  I  saw  him,  and  did  not  say  any  thing  more  about  it. 
I  never  thought  of  his  being  deranged;  have  heard  him  argue, 
and  have  argued  with  him;  thought  his  mind  was  clear;  he 
maintained  an  argument  well,  but  carried  it  to  extremes. 

Mrs.  Emily  Jlllen,  sworn:  I  have  resided  in  Owego  seventeen 
years;  know  Mr.  Thurstoa  some,  but  little;  remember  the 
night  of  this  occurrence;  was  in  the  house  of  Mr.  Dodd  about 
seven  o'clock,  half  an  hour,  I  should  think,  before  the  occur- 
rence; first  heard  of  the  occurrence  in  the  conference  room  of 
the  Baptist  church;  saw  Thurston  that  evening;  saw  him  first 
at  Mr.  Dodd's  house;  I  was  there  on  business  and  just  coming 
out  of  the  door;  Miss  Dodd  came  out  with  me;  we  were  stand- 
ing on  the  steps  as  Thurston  passed,  I  thought  he  had  a  small 
tin  pail  in  his  hand;  he  passed  me  and  simply  bowed.  Miss 
Dodd  said,  "  Did  you  know  Thurston  was  married?"  Hearing 
the  church  bell  ring,  1  hurried  on  to  be  at  the  church  in  season, 
and  overtook  Thurston;  a  word  or  two  passed  between  us;  I 
said,  "  I  believe  you  are  married,"  and  asked  him  how  he 
enjoyed  keeping  house;  he  replied,  "  very  well."  We  got  to 
his  gate,  he  passed  in  and  I  went  along;  I  did  not  notice  but 
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he  was  in  a  pleasant  mood.  Miss  Jane  Dodd  said  he  got  milk 
above  there. 

Cross-examined. — This  interview  was  entirely  casual. 

Isaac  B.  Ogden,  sworn:  My  cabinet  shop  is  on  Main  street 
in  this  village,  near  the  Post  Office;  have  known  Thurston 
some  twelve  or  fifteen  years;  he  has  worked  for  me  and  I  have 
talked  with  him  frequently;  have  seen  him  sometimes  three  or 
four  times  a  day;  sometimes  not  for  a  week;  could  not  say  that 
I  have  seen  anything  singular,  strange,  peculiar  or  erratic. 

Cross-examined. — Each  of  us  had  shops  in  town  and  sold 
wares  pretty  near  each  other. 

James  Hill,  sworn:  I  reside  the  next  house  north  of  Thurs- 
ton; have  known  him  fourteen  or  fifteen  years;  have  dealt  with 
him  some  but  not  a  great  deal;  have  some  acquaintance  with 
him  though  perhaps  not  so  much  as  with  others  of  my  neigh- 
bors; was  not  much  acquainted  with  him;  I  never  saw  any- 
thing singular,  strange  or  peculiar  in  him. 

Chester  Dana,  sworn:  Am  a  house  painter  in  this  village; 
have  known  Thurston  twenty-five  years;  never  had  dealings 
with  him;  have  had  very  little  conversation  with  him;  lived 
eighty  rods  from  him,  I  should  think;  have  worked  in  the  shop 
of  Mr.  Ogden  with  him,  he  at  cabinet  making,  I  at  painting; 
I  have  worked  there  twenty  years;  he  a  number  of  months,  I 
should  think  less  than  a  year;  I  have  met  him  often;  saw  him 
almost  every  day;  I  have  never  known  anything  singular, 
strange  or  erratic  in  his  mind  that  would  lead  me  to  think  he 
was  insane. 

Cross-examined. — We  worked  in  separate  rooms  of  the  shop, 
though  on  the  same  floor. 

Edward  G.  Gibson,  sworn :  I  have  lived  here  fifteen  years, 
and  have  known  Thurston  during  the  whole  time;  never  dealt 
with  him;  have  had  conversation  with  him;  lived  within 
eighty  rods  of  him;  it  never  has  occurred  to  me  that  he  was 
insane;  I  have  known  him  as  the  head  of  a  shop  carrying  on 
his  business. 

Cross-examined. — The  population  of  Owego  is  between  two 
and  three  thousand;  it  was  about  two  years  ago  the  cars  com- 
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menced  running  through  this  village;  the  railroad  company 
was  actively  engaged  in  making  the  road  through  the  village 
one  or  two  years  before  that;  since  the  railroad  has  been  com- 
pleted, there  has  been  a  greater  influx  of  strangers  than  before, 
giving  more  life  and  activity  to  business,  and  less  opportunity 
of  noticing  my  neighbors  than  before;  for  the  last  five  or  six 
years  I  have  not  met  Thurston  very  frequently;  we  were  together 
more  before  that  time;  if  he  had  had  peculiarities  I  might  not 
have  known  it. 

Direct  resumed. — I  have  not  given  up  my  old  acquaintances 
because  new  ones  have  come  in. 

Franklin  Slosson,  sworn:  I  am  a  merchant;  have  resided 
here  thirteen  years;  have  known  Thurston  during  that  time;  in 
all  my  intercourse,  I  have  never  noticed  anything  singular, 
strange  or  peculiar  in  him;  I  have  known  him  as  a  business 
man,  as  the  head  of  a  mechanic  shop;  I  saw  him  on  the  same 
evening  of  this  affair  go  down  from  his  shop  and  turn  towards 
his  house  with  a  lighted  candle  in  his  hand. 

Question. — Did  he  ever  complain  to  you  of  pecuniary  ernbar- 
rassment? 

Mr.  Dickinson  objected.  That  is  a  new  branch  of  the  case 
and  irrelevant  to  it.  The  court  overruled  the  objection  and  the 
witness  replied  —  "He  did  not  complain  of  embarrassment, 
though  he  spoke  of  business  matters." 

I  am  trustee  of  a  school  district  here;  he  owned  a  lot  near 
the  school  house  and  was  anxious  to  sell  the  back  end  of  it  to 
the  school  district  so  he  could  pay  up  what  he  owed  on  it;  I 
had  a  small  bill  against  him;  I  presented  it  and  he  said  he  had 
considerable  difficulty  with  his  wife's  partnership  just  then,  and 
could  not  pay  the  bill. 

Charles  R.  Coburn,  sworn:  I  have  resided  in  this  village  six- 
teen or  seventeen  years,  and  have  known  Thurston  the  whole 
time;  he  was  a  pupil  in  my  school  when  he  was  a  boy;  I  have 
known  him  since  that  period;  have  had  the  same  intercourse 
with  him  as  with  other  neighbors  living  as  far  from  him;  I 
live  between  one-half  and  one-fourth  of  a  mile  from  him;  in 
all  my  intercourse  with  him  I  have  never  seen  anything  strange 
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or  singular  about  him;  some  two  years  ago  I  heard  him  speak 
on  two  occasions  in  debating  clubs. 

Frederick  Parmele,  sworn:  Am  a  carriage  maker  in  this 
village;  have  known  Thurston  some  five  or  six  years;  have 
dealt  with  him  quite  a  number  of  times;  have  lived  right  across 
the  street  from  him;  during  all  my  intercourse  with  him,  I  have 
never  seen  in  him  anything  singular  or  peculiar;  I  have  given 
more  orders  to  other  people  who  would  go  and  trade  with  him 
on  my  account  than  I  have  traded  with  him  myself;  he  never 
has  been  in  my  family  much. 

Romeo  Woodford,  sworn:  I  have  resided  in  Owego  some 
thirteen  years;  am  carrying  on  the  hardware  business  and  tin 
manufacture;  have  known  Thurston  ever  since  I  have  lived 
here;  have  dealt  with  him  since  1842  more  or  less  each  year; 
he  made  his  purchases  himself;  I  have  purchased  of  him;  his 
habits  as  a  purchaser  were  good;  I  have  never  known  any- 
thing in  him  extraordinary,  erratic,  or  different  from  my 
neighbors. 

Cross-examined. — He  may  have  had  fits  of  illness  and  melan- 
choly and  I  not  know  it. 

Benjamin  R.  Sturges,  sworn:  I  have  known  Thurston  two 
years;  have  had  dealings  with  him;  I  saw  him  some  four  or 
five  hours  previous  to  this  catastrophe;  he  was  at  my  carpen- 
ter shop  to  do  business  with  a  couple  of  men  making  bedsteads 
for  him;  he  gave  his  directions  about  the  style,  &c.  At  that 
time  I  noticed  that  he  was  in  great  haste  and  desired  to  get 
through  his  business  as  soon  as  possible;  I  think  he  said  he 
was  in  a  hurry  to  go  to  Mr.  Camp's;  I  saw  no  more  than  this 
anxiety  to  get  through  as  soon  as  possible;  I  have  frequently 
noticed  him  as  a  man  of  business;  he  always  hurried  it  through 
as  quick  as  he  could,  but  did  it  regularly  and  promptly  as  far 
as  I  knew. 

Cross-examined. — My  acquaintance  with  him  has  been  very 
casual;  I  did  not  notice  his  manner  so  much  when  he  was  at 
my  shop  just  before  as  I  did  after  this  murder;  then  my  mind 
immediately  recurred  back  to  his  appearance;  I  thought  he 
appeared  more  anxious  than  I  had  ever  seen  him  before;  after 
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I  knew  of  it,  then  it  struck  me  there  was  something  very  pecu- 
liar in  his  conduct  in  my  shop. 

Thomas  Dodd,  sworn:  Have  resided  inOwego  twenty  years; 
have  known  Thurston  ever  since  I  remember  any  one;  have 
grown  up  here  with  him;  have  never  done  any  business  with 
him;  have  not  often  been  in  his  shop;  have  had  no  conversa- 
tion with  him  of  late  years;  we  had  a  little  difficulty  a  few 
years  ago;  I  do  not  know  as  I  have  ever  discovered  in  him 
anything  singular,  strange  or  peculiar. 

Cross-examined. — Did  not  know  of  his  fits  of  illness  and  do 
not  know  as  I  should  have  known  if  he  had  them. 

Jlbram  T.  Hyde,  sworn:  Have  resided  in  Owego  seventeen 
or  eighteen  years;  my  place  of  business  for  fourteen  months 
was  next  door  to  his  shop;  have  met  him  and  conversed  with 
him  often;  was  in  and  out  of  his  shop  occasionally;  I  found 
him  sometimes  at  work  at  the  bench,  sometimes  selling  furni- 
ture; in  all  my  acquaintance  with  him,  saw  nothing  singular, 
strange  or  peculiar. 

Cross-examined. —  I  associate  most  with  neighbors  living 
nearest  to  me,  and  in  proportion  as  they  recede  from  me  my 
associations  are  less  frequent. 

Charles  Ogden,  sworn:  I  am  a  gunsmith  in  Owego;  my  shop 
is  a  few  rods  below  Thurston's;  I  have  known  him  for  a  num- 
ber of  years,  quite  intimately,  though  more  so  when  we  were 
young  than  for  the  last  few  years;  I  was  often  in  his  shop  and 
he  in  mine;  I  have  not  at  any  time  seen  anything  singular, 
strange  or  erratic  in  him. 

Cross-examined. — Did  not  know  anything  of  his  private 
habits. 

William  P.  Raymond,  sworn:  I  reside  in  Owego,  some  four 
or  five  rods  from  Thurston's  place  of  business;  have  known 
him  twelve  years  last  July;  have  kept  the  Tioga  House  five 
years,  and  the  next  four  years  I  was  justice  of  the  peace  and 
my  office  was  directly  opposite  the  Tioga  House;  I  have  met 
Thurston  frequently  during  this  long  acquaintance;  I  have  not 
dealt  with  him  extensively,  but  have  had  small  deals  with  him, 
such  as  neighbors  have;  I  do  not  know  that  in  all  my  acquaint- 
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ance  with  him,  I  have  ever  seen  anything  in  him  of  a  strange, 
singular,  erratic  or  peculiar  character,  nor  anything  differing 
from  other  men  of  business  in  town. 

Cross-examined. — I  never  knew  of  his  having  his  turns  of 
illness;  never  took  any  more  notice  of  him  than  I  did  of  any 
other  neighbor. 

R.  D.  Willard,  sworn:  I  have  been  the  keeper  of  the  jail 
since  Thurston  has  been  in  it;  he  has  not  attended  to  business 
much,  but  he  has  been  called  on  to  attend  to  business;  he  has 
assisted  his  brother  in  settling  up  his  own  accounts;  his  brother 
has  been  in  a  good  many  times;  business  matters  have  been 
talked  over;  memorandums  made  and  handed  back  and  forth; 
this  continued  from  four  to  five  weeks;  his  appetite  has  not 
been  regular;  sometimes  in  taking  his  food  he  would  say  he 
did  not  feel  like  eating  anything;  I  do  not  know  his  habits  of 
sleep;  he  never  has  complained  about  that;  he  has  not  been  in 
the  habit  of  conversing  much  with  me;  his  appetite  has  been 
more  irregular  than  that  of  prisoners  generally  under  my  keep- 
ing; it  was  more  unequal;  he  never  ate  excessively. 

Cross-examined. — He  has  complained  of  having  headaches; 
has  had  physicians  three  or  four  times;  if  he  was  sleepless,  I 
should  not  be  very  apt  to  know  it. 

Charles  T.  Bell,  sworn:  I  lived  in  part  of  Thurston's  house 
two  years;  moved  from  there  last  May;  it  was  adjoining 
Thurston's  shop;  I  have  had  very  little  dealing  with  him  aside 
from  renting  his  house;  we  were  in  the  habit  of  using  the 
same  back  yard,  and  have  met  him  there  frequently;  I  con- 
sidered that  he  was  pretty  ultra  in  his  political  and  religious 
views;  thought  he  went  to  extremes  sometimes;  he  would 
maintain  his  viws  by  argument;  this  is  all  I  ever  saw  in  hirn 
singular,  strange  or  peculiar. 

Cross-examined. — I  have  known  one  or  two  in  this  place, 
although  I  never  conversed  with  them,  who  were  as  peculiar 
and  ultra  as  he  is;  I  never  thought  of  there  being  anything 
peculiar  in  the  operations  of  his  mind;  he  was  singular  only  in 
the  extent  to  which  he  carried  his  opinions;  he  discussed  them 
a  good  deal;  I  have  never  known  anything  about  his  health;  I 
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have  known  of  his  being  unwell;  I  did  not  know  enough  of 
his  private  habits  to  know  when  he  was  unwell;  I  had  noticed 
that  he  was  sometimes  not  as  cheerful  as  at  others. 

Doct.  Hiram  N.  Eastman  was  called  by  the  prosecutor,  sworn 
and  testified:  I  am  a  physician  and  surgeon,  and  have  practiced 
in  this  village  nearly  twelve  years;  I  have  known  Thurston 
perhaps  ten  or  eleven  years;  I  have  met  him  frequently  during 
this  period  and  am  well  acquainted  with  him;  I  have  never 
visited  him  as  a  patient;  have  seen  him  but  once  in  prison  — 
that  was  last  Saturday  night  with  Doctor  Allen;  before  the 
catastrophe  I  had  never  seen  anything  in  my  intercourse  with 
him  indicative  of  derangement;  in  fact  I  never  thought  of  it; 
I  conversed  with  him,  with  Dr.  Allen,  in  the  prison  about  an 
hour;  the  time  of  conversation  was  mostly  occupied  by  him- 
self; I  asked  him  a  few  questions;  I  have  formed  an  opinion 
of  his  case;  in  the  first  place  I  would  say  his  appearance  was 
that  of  a  sufferer  from  extreme  mental  anxiety,  and  in  connec- 
tion with  that  there  was  an  imbecility  of  manner,  some  wan- 
dering, some  forgetfulness,  some  hesitation  in  his  narration  at 
times;  he  talked  enough  to  give  me  an  understanding  of  his 
case;  I  have  heard  the  most  of  this  case;  I  have  heard  most 
of  the  defence  —  not  all. 

The  counsel  for  the  defendant  objected  to  the  witness  giving 
an  opinion  unless  he  had  heard  all  the  evidence. 

I  have  generally  not  been  able  to  be  here  in  the  morning  as 
soon  as  the  court  came  in;  sometimes  for  an  hour;  and  I  have 
been  called  out  once  or  twice;  some  of  the  evidence  that  I 
did  not  hear  I  have  read;  but  there  are  portions  which  I  have 
neither  heard  nor  read;  I  did  not  hear  all  of  Miss  Nancy 
Thurston's  nor  all  of  old  Mrs.  Thurston's  testimony;  I  can't 
ell  which  portion  of  old  Mrs.  Thurston's  testimony  I  did  not 
tear,  nor  which  counsel  was  examining;  I  was  listening  with 
)ne  ear  and  reading  a  paper  when  I  heard  what  I  did  hear  of 
:>Jd  Mrs.  Thurston's  evidence;  I  can  not  say  that  I  heard  the 
whole  of  Mrs.  Ransom's. 

The  counsel  for  the  people  then  asked  the  witness,  "  From 
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what  you  have  heard  of  the  case,  and  what  you  have  read  of 
it,  and  what  you  know  of  it,  what  are  your  views  of  it?" 

To  this  question  and  the  evidence  called  for  under  it  the 
counsel  for  the  defendant  objected,  on  the  ground  that  the  wit- 
ness had  not  heard  the  whole  of  the  evidence,  and  that  it  was 
not  competent  for  the  witness  to  give  an  opinion  upon  the 
evidence  as  to  the  prisoner's  mental  state  at  the  time  of  the 
act  without  having  heard  the  whole  of  the  evidence.  The 
court  overruled  the  objection,  to  which  decision  of  the  court, 
the  counsel  for  the  prisoner  then  and  thereupon  excepted. 

Witness. — I  would  simply  say,  that  from  the  evidence  I 
have  heard  on  both  sides  and  from  my  personal  acquaintance 
with  the  man,  and  from  what  I  have  seen  of  him  since  his 
arrest,  that  there  has  not  been  sufficient  evidence,  to  my  mind, 
to  show  an  insane  impulse;  I  do  not  say  there  is  no  obscurity 
in  this  case;  I  have  sometimes  vacillated  in  my  opinion,  but 
on  the  whole,  taking  my  previous  knowledge  of  the  man, 
somewhat  eccentric  as  he  is  and  rather  ultra  in  his  views,  an 
impulsive  man,  a  man  governed  rather  by  impulse  perhaps, 
than  by  cool  deliberation,  I  incline  to  consider  the  issue  as  not 
a  long  premeditated  matter,  but  brought  about  by  excitement 
at  the  moment;  I  would  not  say  temper,  I  mean  excitement  in 
a  broader  sense  than  that.  The  circumstances  seem  to  indicate 
that  he  must,  for  a  few  days  before  this,  have  been  under  a  state 
of  great  excitement;  and  allowing  that  he  was  honest  in  the 
endeavor  to  restrain  that  excitement  as  any  one  should,  the 
excitement  increasing  when  the  father  came  for  the  child,  it 
produced  a  sort  of  bursting  out  of  an  excitement,  perhaps  of  a 
mingled  character;  I  don't  think  it  was  what  might  be  called 
maniacal  excitement,  but  it  was  something  like  the  excitement 
of  anger  or  revenge  when  the  temptation  was  strong,  or  in 
other  words,  there  was  not  an  entire  want  of  the  controlling 
power  of  the  will.  His  speaking  just  after  the  act,  of  his 
sister  having  been  abused  the  night  before,  seems  to  me  to 
show  a  sufficient  motive. 

Dickinson. — The  witness  is  not  to  speak  of  motives. 

Witness. — I  have  never  known   a  case  like  it.     There  are 
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certain  external  indications  of  insanity  which  the  popular 
mind  will  detect  as  well  as  a  physician;  when  the  public  fail 
to  detect,  the  case  is  an  exception  as  a  general  rule;  I  consider 
the  prisoner  in  a  feeble  state  of  mind  now;  his  conversation 
was  somewhat  forgetful;  he  would  now  and  then  make  a  rather 
weak,  childish  remark;  he  is  in  rather  an  enfeebled,  imbecile 
state  of  mind;  he  talked  most  of  the  time  and  in  rather  a  slow 
way. 

Cross-examined. — I  have  enjoyed  no  more  opportunities  than 
most  medical  men,  in  the  ordinary  practice  of  their  profession, 
to  judge  of  insanity;  I  have  treated  a  few  cases,  though  no 
more  than  medical  practitioners  generally;  I  have  refreshed 
myself  by  reading,  since  the  occurrence  of  this  case,  though  I 
don't  know  as  I  have  found  any  new  ideas;  medical  men,  men 
of  great  experience,  if  they  have  good  judgment,  and  those 
having  charge  of  thousands  of  insane  patients,  are  the  best 
judges  of  insanity;  I  would  as  a  general  thing  yield  my  own 
opinion  to  medical  gentlemen  of  experience  with  thousands  of 
insane  patients;  I  do  not  say  I  would  yield  my  own  opinion  to 
that  of  any  man  when  I  was  satisfied  such  opinion  was  wrong; 
I  believe  a  man  of  experience  would  be  better  qualified  to 
judge  than  myself. 

Question. — Can  a  competent  knowledge  be  acquired  or 
enough  in  your  judgment  to  speak  of  it  with  much  safety  with- 
out a  large  experience? 

Answer. — Certainly,  all  other  things  being  equal,  a  man  of 
great  experience  is  the  best  judge;  I  have  had  two  cases  of 
insanity  in  this  village;  I  consider  insanity  a  generic  term; 
orfe  of  the  cases  would  come  under  the  term  of  mania;  I  have 
been  called  in  occasionally  to  see  a  third  one;  two  of  them  I 
attended  as  the  principal  physician  for  several  months;  they 
were  very  marked  cases;  one  was  carried  to  the  Asylum,  and 
the  other  prepared  to  go  but  finally  got  better  and  was  not 
carried;  one  other  case  I  now  recollect  some  years  ago  that 
passed  out  of  my  hands  into  the  care  of  another  physician;  and 
another  still,  occurs  to  my  mind,  and  that  was  a  case  of  in- 
sanity founded  on  hysteria;  none  of  these  case  were  the  result 
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of  masturbation,  as  they  were  all  females  and  married  women; 
one,  the  worst  case,  was  immediately  after  confinement;  one 
arose  from  extreme  nervous  irritation,  and  the  third  was  an 
extreme  case  of  neuralgia,  followed  by  hysterical  mania  in  its 
worst  forms.  Insanity  supervenes  more  frequently  where  there 
has  been  insanity  in  the  ancestors  on  one  side  and  more  readily 
still  when  both  sides  were  thus  afflicted. 

Question  by  Mr.  Dickinson. — Let  us  suppose  a  case;  suppose 
the  case  of  a  person  now  about  thirty  years  of  age,  of  a  sensi- 
tive and  nervous  temperament,  that  the  family  of  his  father 
and  also  that  of  his  mother,  have  been  afflicted  with  insanity 
in  numerous  cases;  that  15  years  since  he  was  in  the  habit  of 
masturbation,  practicing  it  frequently,  almost  daily;  that  10 
years  since,  9  years  since,  4  years  since  and  2  years  since,  he 
is  proved  to  have  continued  the  same  vicious  practice;  that 
about  1845,  he  changed  for  about  one  year  his  habits  and  cus- 
tom from  being  steady  and  industrious  to  negligence  and 
inattention,  so  much  so  as  to  alarm  his  friends,  working  very 
little  and  then  very  immoderately;  his  habits  of  dress  and 
attention  to  his  person  from  neat  and  tasteful  to  careless  and 
slovenly,  and  occasionally  indulging  in  extravagant  dress,  and 
conversing  on  the  subject  in  a  frivolous  manner.  That  he 
should  be  sad,  gloomy  and  dejected;  be  afflicted  with  obstinate 
costiveness  of  a  week's  duration,  accompanied  by  great  distress 
and  agony  in  the  head,  and  followed  by  piles  and  diarrhea; 
that  he  should  at  times  stand  fixed  and  motionless;  his  eyes 
glare  wildly;  be  sleepless;  eating  irregularly,  sometimes 
abstaining  from  food  an  entire  day,  and  then  eating  excessive- 
ly; sometimes  pale,  at  other  times  flushed;  that  after  the 
expiration  of  about  a  year,  he  should  return  to  his  business 
and  former  habits,  but  should  be  afflicted  with  fits  of  depression, 
usually  intervening  from  three  to  five  weeks  and  continuing 
from  three  days  to  a  week,  and  frequently  longer,  up  to  Feb- 
ruary last,  during  which  he  would  be  sleepless  with  great 
agony  in  his  head;  eyes  glassy  at  times;  sad  and  gloomy  by 
turns;  inclined  to  wander  alone;  to  stand  in  a  fixed  posture 
qndgaze  vacantly;  to  eat  irregularly;  writh  costiveness  as  before 
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stated;  with  piles  and  diarrhea  intervening;  that  these  fits 
increased  in  length  and  intensity  as  time  progressed;  one  in 
January,  1851,  being  so  marked  that  the  person's  eyes  were 
wild  and  glaring,  great  distress  in  his  head;  sleepless  with 
all  his  usual  symptoms  in  such  cases  upon  him;  tossing  his  head 
in  agony  and  presenting  such  an  appearance  as  to  cause  his 
mother  and  sisters  to  believe  him  crazy,  and  to  speak  of  it  at 
the  time;  that  four  weeks  afterwards  he  should  have  another 
fit  of  depression  commencing;  should  be  engaged  late  at  night 
for  several  successive  nights  in  keeping  warm  a  newly  plastered 
room  and  should  thereby  be  deprived  of  his  usual  sleep;  that 
a  near  and  dear  friend  should  be  at  his  own  house  with  his 
wife,  mother  and  sister,  and  he  should  without  any  adequate 
cause  or  provocation,  or  any  warning,  seize  an  axe  and  kill 
him  suddenly,  should  give  himself  up  to  justice  and  then  at  this 
*ime  should  present  such  an  appearance  as  this  person  does, 
what  would  you  say  was  his  condition  at  the  time  of  the  com- 
mission of  the  act? 

Witness. — I  should  say  that  he  was  insane;  such  a  case  as 
you  have  pictured^  I  should  not  doubt  being  one  of  insanity; 
would  say  in  justice  to  myself,  however,  that,  although  many 
of  those  circumstances  which  you  have  supposed  are  found  in 
this  case,  still  1  have  not  understood  this  to  be  a  parallel  case; 
no  one  of  these  symptoms  necessarily  prove  a  man  insane;  I 
think  masturbation  is  one  very  important  and  general  cause  of 
insanity;  in  some  cases  it  would  be  one  of  the  first  causes;  in 
some  it  would  be  one  of  the  last,  according  to  circumstances; 
costiveness  and  piles  would  be  other  exciting  causes;  oftentimes 
these  causes  do  exist  without  insanity;  I  have  never  known  a 
case  of  sudden  outbreak  without  strong  indications  of  it  pre- 
viously in  some  form;  despondency  is  one  of  the  premonitory 
symptoms  of  insanity;  I  do  not  know  that  I  have  ever  seen  a 
case  of  decided  impulsive  insanity;  what  I  consider  to  be  an 
impulsive  act,  is  a  strange,  outrageous  act,  without  any  motive, 
where  the  will  is  overcome  by  a  blind  impulse,  to  acts  of 
violence;  his  language  gave  evidence  of  imbecility;  his  mind 
I  think  is  naturally  strong;  imbecility  would  hardly  be  in- 
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sanity;  though  it  might  end  in  dementia;  it  is  a  suspicious 
circumstance;  his  conversation  was  somewhat  disconnected; 
now  and  then  a  little  wandering  from  the  subject;  just  like 
any  other  disease,  one  symptom  alone  proves  nothing  or  very 
little;  but  taken  in  connection  with  the  whole  history  of  the 
case,  it  proves  a  great  deal;  I  am  not  clear  about  the  case  but 
taking  all  the  circumstances  into  consideration  as  I  have  viewed 
the  testimony,  the  evidences  of  absolute  insanity,  what  I  con- 
sider insanity,  were  not  sufficient  to  produce  the  conviction  in 
my  mind  that  it  was  a  case  of  impulsive  insanity;  but,  still, 
my  mind  is  not  clear  the  other  way;  I  regard  costiveness, 
piles,  headache,  &c.,  as  symptoms  of  insanity,  and  they  should 
be  watched  with  exceeding  care;  but  at  the  same  time,  that 
same  state  of  things  does  exist  in  other  persons,  producing  un- 
governable passion,  that  after  all  I  would  not  consider  in- 
sanity. This  state  of  the  bowels  may  be  an  effect  of  a  diseased 
brain  or  the  cause  may  be  something  else;  I  think  the  great 
majority  of  persons  get  over  it  without  arriving  at  insanity; 
we  have  a  diseased  brain  from  constipated  bowels  and  consti- 
pated bowels  from  a  diseased  brain.  Hereditary  predisposition 
to  insanity  may  naturally  lead  to  masturbation;  though  because 
my  grandmother  or  father,  for  example,  was  insane,  I  do  not  sup- 
pose that  that  would  produce  the  habit  of  masturbation  in  me. 

After  the  argument  of  counsel,  and  a  charge  from  the  pre- 
siding judge,  the  cause  was  submitted  to  the  jury,  wrho  found 
the  prisoner  guilty  of  murder. 

A  bill  of  exceptions  having  been  settled  and  signed,  a  certi- 
ficate was  granted  by  Justice  Monson  as  follows: 

Tioga  Oyer  and  Terminer. 

The  People  }  j^  Levinus  Monson,  a  justice  of  the  Supreme 
John  M.  Thurston. )  Court,  who  tried  this  action  as  presiding  judge 
of  said  court  of  Oyer  and  Terminer,  do  certify  that  in  my  opinion 
there  is  so  much  doubt  as  to  render  it  expedient  to  take  the 
judgment  of  the  Supreme  Court  upon  the  within  bill  of  excep- 
tions. Dated  October  20th,  1851. 

LEVINUS  MONSON,  Justice  Supreme  Court. 
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I.  The  challenge  to  the  array  by  the  counsel  for  the  prisoner 
was  well  taken.     The  clerk  did  not  "  draw  the  number  spe- 
cified in  such  order,  in  addition  to  the  number  of  thirty-six." 
The   challenge   was  therefore  improperly  overruled,   and   the 
objection  appearing  upon  the  record  is  fatal.     (2  Rev.  Stat. 
513,  §41,  42;  7  Wend.  427.) 

II.  The  two  questions  addressed  by  the  counsel  for  the  pro- 
secution to  Nancy  Thurston,  a  witness  called   by  the   counsel 
for  the  prisoner,  were  each  clearly  objectionable,  and  were 
erroneously  admitted  by  the  court.     The  first  sought  to  charge 
the  prisoner  with  immoral  conduct  in  a  distinct  matter;  the 
second  to  prove  it  by  hearsay. 

III.  The  testimony  of  Gideon  0.  Chase,  and  of  Dwighl 
Hazzard,  was  erroneously  admitted.     Neither  witness,   as  is 
shown,  were   experts,  and  yet  each  was  permitted   to  give  his 
opinion  of  the  prisoner's  mental  condition,  without  stating  a 
single  fact  or  circumstance  upon  which  it  was  founded.     This 
is  against  the  doctrine  of  all  the  adjudged  cases  and  elementary 
writers..  (Culver  v.  Haslam,  7  Barbour,  314;  1  Greenleaf,  594; 
1  Phillips,  227;  JVbrman  v.  Wells,   17  Wendell,  162;  Sears  v. 
Shafer,  1  Barbour,  411;  Jefferson  Insurance  Co.  v.  Cot  heal,  7 
Wendell,  78;  Morehouse  v.Mathews,  20  Comstock,  514;  Palmer 
v.  Conly,  4  Denio,  374;  9  Mass.  225;  8  id.  371;  4  Cowen,  203.) 

IV.  The  testimony  of  Dr.  Hiram  N.  Eastman,  the  only  pro- 
fessional witness  called  by  the  prosecution  to  prove  the  prisoner 
sane,  was  erroneously  admitted. 

This  witness  was  permitted  to  give  his  opinion  as  an  expert, 
upon  "  what  he  had  heard  of  the  case,  and  what  he  had  read  of 
it,  and  what  he  knew  of  it,"  though  he  stated  in  advance  that  he 
had  neither  heard  or  read  the  testimony  of  some  witnesses 
whose  statements  were  principally  relied  on  by  the  counsel  for 
the  prisoner  to  prove  him  insane.  If  there  are  no  adjudged 
cases  bearing  directly  upon  this  point,  it  is  because  so  flagrant 
a  violation  of  the  law  of  evidence  was  never  before  attempted. 

The  following  cases  show  that  those  who  are  permitted  to 
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give  their  opinion  of  the  prisoner's  mental  condition  from  the 
testimony  of  others  should  be  present  and  hear  the  whole  evi- 
dence. (McNaughten's  Case,  Harrison's  Digest,  vol.  5,  444; 
10  Clark  and  Finnelly,  200;  King  v.  Searle,  Harrison's  Digest, 
vol.  2,  2276;  1  Moody  and  Robinson,  75;  8  Scott's  New  Rep. 
595;  Rex.  v.  Wright,  Russell  and  Ryan's  Crown  Cases,  456.) 

A.  Munger,  (District  Attorney,)  for  the  people. 

As  to  objection  made  to  caption  of  indictment,  that  there  is 
no  such  officer  as  "  Justice  of  the  Peace  in  and  for  the  county 
of  Tioga."  Caption  not  necessary,  and  no  part  of  indictment. 
(3  Cow.  322.) 

The  constitutional  designation  is  "  Justice  of  the  Peace." 
(Art.  4,  §7,  Constitution.} 

They  are  designated  as  Justices  of  the  Peace  in  each  county, 
for  the  Sessions.  (Judiciary  Act,  §  40;  3  R.  S.  677). 

Justices  are  strictly  justices  for  the  county  in  all  respects 
except  in  trial  of  civil  causes.  (9  Wend.  320.) 

In  the  act  relative  to  religious  meetings,  they  are  expressly 
called  "  Justices  of  the  Peace  of  the  county."  (1  R.  S,  847.) 

The  additional  words  are,  at  most,  surplusage. 

As  to  the  drawing  the  twenty-four  additional  jurors. 

Jurors  in  criminal  cases  drawn  same  as  in  civil.  (2  R.  S.  819.) 

The  clerk  from  the  new  ballots  draws  the  number  of  names 
required,  and  has  no  authority  to  draw  any  more  names,  except 
in  case  cf  known  insanity,  death  or  removal,  of  a  person  whose 
name  is  drawn.  (3  R.  S.  510.) 

No  injury  has  arisen  to  the  defendant,  as  the  panel  was  not 
exhausted  at  the  trial. 

The  prosecution  asked  Miss  Nancy  Thurston  whether  she 
knew  that  prisoner  was  charged  with  seduction,  or  how  or 
whether  she  had  heard  of  his  being  charged  with  it. 

Much  evidence  had  been  given  to  show  irregularity  in  pri- 
soner's conduct,  sleeplessness,  depression  of  spirits,  &c.,  in 
1845, 

It  was  shown  that  he  became  that  year  unluckily  attached  to 
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a  young  lady.  This  attachment  troubled  him,  we  wish  to  show 
why  this  attachment  troubled  him,  and  also  that  charges  made 
against  him  were  sufficient  to  account  wholly,  or  in  part,  for  his 
irregularity 

The  prosecution  asked  witness  Chase,  if  he  had  seen  any 
thing  singular  or  different  from  other  persons  in  prisoner's 
conversation  or  intercourse. 

The  objection  came  too  late,  as  much  evidence  of  the  same 
kind  had  already  been  given.  (4  Cow.  355.) 

Defence  asked,  what  was  the  strangest  thing  you  ever  saw 
in  him? 

The  objection  is  specific,  that  witness  should  not  state  whether 
he  thought  prisoner  insane.  (1  Wend.  418.) 

Witness,  Hazard,  was  asked  if  he  had  ever  seen  any  thing  in 
prisoner,  indicative  of  a  deranged  mind,  in  any  way. 

Objection  that  witness  was  not  an  expert  or  a  medical  man. 

This  is  not  a  question  for  an  expert.  Nothing  but  long 
personal  observation  could  furnish  the  answer;  long  acquaint- 
ance and  not  science  was  requisite.  (1  Denio,  311.) 

The  question  was  proper  from  the  difficulty  of  specification. 
(4  Cow.  355-6.) 

It  was  merely  preliminary,  and  designed  to  direct  to  proper 
points  of  inquiry.  (1  Starkie  Ev.  124-6,  §  14.) 

There  is  much  discretion  left  with  the  court  upon  the  examina- 
tion of  witnesses,  and  unless  some  established  rule  of  law  has 
been  violated,  this  court  will  not  interfere. 

Dr.  Eastman,  a  witness,  who  had  been  acquainted  with  pri- 
soner many  years,  and  had  visited  him  recently  in  prison,  and 
had  heard  the  most  part  of  the  testimony,  specifying  what  part 
he  had  not  heard,  was  asked  what  his  views  were,  from  what 
he  knew  and  had  heard  of  the  case. 

Objection,  that  he  had  not  heard  the  whole  evidence. 

This  objection  came  too  late,  the  prisoner's  witnesses,  Dr. 
Benedict  and  Dr.  Butler,  on  the  subject,  had  not  heard  the 
whole  testimony.  (4  Cow.  355.) 

A  like  question  was  conceded  to  be  correct,  where  witness- 
had  heard  but  a  small  part  of  the  testimony.  (4  Denio,  16.) 

VOL.  II.  17 
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The  grounds  of  his  opinion  were  clearly  stated,  the  question 
was  competent;  its  credibility  would  depend  upon  his  declared 
means  of  knowledge. 

The  following  opinion  was  delivered  by 

CBIPPEN,  J. — Nancy  Thurston,  a  witness  in  behalf  of  the 
prisoner,  on  her  cross-examination  by  the  counsel  for  the  peo- 
ple, testified  that  the  prisoner  became  attached  to  a  lady  while 
she  was  staying  at  the  house  of  his  father,  and  it  was  reported 
that  she  became  pregnant  at  that  time  and  during  her  stay 
there.  The  counsel  for  the  people  then  asked  the  witness, 
whether  she  did  not  know  that  the  prisoner  was  charged  with 
if?  (the  prostitution  of  said  female.)  The  prisoner's  counsel 
objected  to  the  question.  The  court  overruled  the  objection 
and  the  witness  answered,  she  did  not  know  it  when  the  lady 
left  her  father's.  The  counsel  for  the  people  then  asked  the 
witness  how  long  it  was  after  she  left  before  witness  had  any 
information  about  it?  This  question  was  also  objected  to  by 
the  prisoner's  counsel;  the  court  overruled  the  objection,  and 
the  witness  answered,  that  she  heard  of  it  in  a  few  days  This 
testimony  was  intended  to,  and  went,  to  prove  that  the  prisoner 
had  been  charged  with  the  immorality  of  prostituting  a  female 
while  she  was  an  inmate  in  his  father's  house,  who  was  a  near 
relative  of  his  father's  present  wife.  I  am  unable  to  discover 
upon  what  principle  the  learned  judge  admitted  the  above 
testimony.  The  prisoner  was  on  trial  upon  an  indictment  for 
the  highest  crime  with  which  a  human  being  can  be  charged; 
he  was  called  upon  to  defend  that  charge  and  nothing  more. 
His  conduct  in  respect  to  the  subject  matter  inquired  of  by  the 
counsel  for  the  people  was  foreign  to  the  charge  made  against 
the  prisoner;  it  had  no  connection  therewith. 

Although  much  latitude  may  be  allowed  in  the  cross-exami- 
nation of  witnesses,  still,  the  witness  in  her  direct  examination 
had  testified  to  nothing  opening  the  door  to  the  counsel  for  the 
people,  to  digress  so  far  from  the  legitimate  and  important 
matter  involved  in  the  trial  as  to  allow  the  inquiries  to  be 
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made  of  the  witness,  relating  to  specific  afld  particular  acts 
of  immorality  of  the  prisoner  which  had  no  connection  with 
the  main  charge  made  against  him.  The  general  character 
and  life  of  the  prisoner  under  some  circumstances  might  be  the 
subject  of  inquiry,  yet,  I  am  not  aware  of  any  rule  of  evidence 
which  authorized  the  prosecution  to  raise  collateral  issues  upon 
specific  charges  against  the  moral  character  of  the  prisoner, 
having  no  connection  with  the  crime  imputed  to  him  in  the 
indictment. 

It  is  not  for  the  court  to  speculate  upon  the  question  whether 
the  evidence  could  or  did  probably  have  any  influence  upon  the 
minds  of  the  jurors;  of  this  the  court  can  not  judge;  no  human 
tribunal  can  determine  with  safety,  or  undertake  to  form  an 
opinion,  of  the  impression  which  the  testimony  made  upon  the 
jury.  Its  object  and  tendency  must  have  been  to  prove  to  the 
jury  that  the  prisoner  had  been  a  man  of  loose  moral  char- 
acter, destitute  of  those  high  and  noble  qualities  of  honor  and 
morality  that  always  adorn  the  character  of  the  upright  and 
virtuous,  and  therefore  the  impression  might  be  produced  or 
fairly  indulged  that  he  would  be  more  likely  to  commit  the 
crime  of  murder  than  he  otherwise  would  have  been.  It 
opened  the  door  for  the  remarks  of  counsel  to  the  jury  which 
might  make  a  strong  impression  upon  their  minds  highly  un- 
favorable to  the  prisoner. 

The  counsel  for  the  prosecution  insisted  that  the  testimony 
was  admissible  on  the  ground  that  much  evidence  had  previ- 
ously been  given  on  the  part  of  the  prisoner,  tending  to  estab- 
lish that  his  conduct  had  been  marked  with  irregularity;  that 
he  had  been  depressed  in  spirits,  uneasy  and  sleepless,  &c.,  there- 
fore, the  evidence  was  competent,  in  order  to  prove  that  the 
prisoner's  attachment  to  the  young  lady  and  the  charge  made 
against  him  of  seducing  her  were  sufficient  reasons  for  his 
irregular  and  singular  conduct. 

I  do  not  subscribe  to  the  soundness  of  this  proposition  or  think 
that  it  affords  a  sufficient  ground  for  admitting  the  testimony, 
It  falls  far  short  of  meeting  the  principal  ground  of  objection. 
The  direct  tendency  of  the  evidence  was  to  establish  a  desti- 
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lution  of  moral  principle  on  the  part  of  the  prisoner;  a  blot 
and  stain  upon  his  character;  a  wicked  and  corrupt  heart, 
regardless  of  those  restraints  which  all  men  of  correct  and 
just  views  always  possess,  all  of  which  was  eminently  calcu- 
lated to  lead  the  jury  to  a  conclusion  that  the  prisoner's  pecu- 
liarities, his  want  of  rectitude  and  moral  restraints,  rendered 
him  more  likely  to  commit  the  offence  charged  than  he  other- 
wise would  have  been.  In  a  case  of  so  much  importance, 
where  the  life  of  a  human  being  is  at  stake,  we  do  not  feel 
authorized  to  allow  any  testimony  to  be  given  to  the  jury 
which  is  not  clearly  legal  and  proper,  where  it  may  by  possi- 
bility influence  the  result  to  the  detriment  of  the  prisoner. 

Without  examining  other  important  questions  raised  upon 
the  trial  and  on  the  argument  of  the  case,  I  am  satisfied  that  a 
new  trial  should  be  granted  for  the  reasons  above  stated. 

Justice  MASON  concurred. 

Justice  GRAY  took  no  part  in  the  decision. 

SHANKLAND,  J.,  delivered  the  following  opinion: — The  motion 
for  a  new  trial  on  the  bill  of  exceptions,  taken  in  this  cause, 
has  engaged  the  careful  attention  of  this  court  for  several  terms, 
and  although  the  court  are  unanimously  of  opinion  that  a  new 
trial  must  be  granted  for  errors  occurring  on  the  trial  of  the 
prisoner,  we  do  not  fully  concur  in  placing  it  upon  the  same 
alleged  error.  A  majority  of  my  brethren  concur  in  the  opinion 
that  it  was  error  in  the  Oyer  and  Terminer  to  permit  evidence 
to  prove  the  prisoner  to  have  been  charged  with  seducing  a 
lady  who  boarded  at  his  mother's,  upon  the  ground  that  it 
tended  to  prejudice  him  in  the  minds  of  the  jury.  I  shall  not 
dissent  from  that  opinion,  for  the  reason  that  1  have  not  ex- 
amined the  question  with  sufficient  care  to  assent  or  dissent. 
I  place  my  opinion  in  favor  of  a  new  trial  upon  other,  and  to 
me,  more  satisfactory  legal  grounds,  which  I  deem  it  proper  to 
state  somewhat  at  large. 

The  prisoner  was  charged  with  the  crime  of  murder.     The 
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defence  was  that  the  act  of  killing  was  committed  while  he 
was  insane.  A  large  number  of  witnesses  were  called  and 
examined  in  his  behalf,  who  testified  to  his  state  of  health, 
habits,  peculiar  opinions,  &c.,  during  a  series  of  years,  and 
tending,  as  his  counsel  claimed,  to  prove  him  insane.  They  then 
called  several  eminent  medical  witnesses,  who  were  skilled  in 
mental  diseases,  and  who  had  heard  all  the  facts  testified  to  by 
the  other  witnesses,  and  who  had  also  seen  and  examined  the 
piisoner,  and  asked  them  their  opinion  as  to  the  state  of  the 
prisoner's  mind  at  the  time  of  the  commission  of  the  act.  They 
gave  it  as  their  opinion  that  he  was  insane.  After  the  prisoner's 
counsel  had  closed  his  case,  the  district  attorney  called  as  a 
witness,  Doctor  Eastman,  who  testified  preliminarily,  that  he 
had  heard  most  of  the  case,  but  not  all  of  it;  that  he  had  heard 
some  of  the  defendant's  evidence,  some  he  had  read,  and  other 
portions  he  had  not  heard  or  read;  that  part  of  the  time  while 
the  testimony  was  being  given  in,  he  was  listening  with  one 
ear  and  reading  a  newspaper,  when  he  heard  what  he  did  hear 
of  the  testimony  of  the  mother  of  the  prisoner.  The  district 
attorney  then  asked  him  the  following  question:  "  From  what 
you  have  heard  of  the  case,  and  what  you  have  read  of  it,  and 
what  you  know  of  it,  what  are  your  views  of  it?"  To  the 
question  and  the  evidence  called  for  under  it,  the  prisoner's 
counsel  objected  on  the  ground  that  the  witness  had  not  heard 
the  whole  of  the  evidence,  and  it  was  not  competent  for  the 
witness  to  give  an  opinion  upon  the  evidence  as  to  the  prison- 
er's mental  state  at  the  time  of  the  act,  without  having  heard 
the  whole  of  the  evidence.  The  court  overruled  the  objection, 
and  the  prisoner's  counsel  excepted.  The  witness  then  gave 
an  opinion  unfavorable  to  the  defence.  The  sources  of  informa- 
tion from  which  the  witness  was  permitted  to  draw  his  facts, 
and  upon  which  to  base  his  opinion,  were  as  broad  and  various 
as  the  question  he  was  called  upon  to  answer,  indicates,  viz: 
what  the  witness  had  heard  of  the  case,  what  he  had  read  of  it, 
and  what  he  knew  of  it.  It  is  clear  that  what  the  witness  had 
heard  of  the  case  out  of  court,  or  from  any  other  source  than 
witnesses  under  oath,  or  from  his  own  personal  knowledge  of  the 
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prisoner,  would  not  form  a  legal  foundation,  on  which  to  base 
a  professional  opinion,  nor  could  it  be  possible  to  base  such 
opinion  upon  evidence  read  in  the  newspapers  by  him.  But 
the  witness  was  allowed  to  give  his  opinion  of  prisoner's 
sanity,  on  information  derived  from  such  objectionable  sources; 
and  he  was  likewise  permitted  to  give  his  views  of  the  case. 
This  was  also  improper.  On  trials  involving  inquiries  as  to 
the  sanity  of  prisoners,  a  witness  should  not  be  permitted  to 
give  his  opinion  on  the  case,  or  on  the  question  of  guilt,  but 
only  on  the  question  of  sanity.  (Jameson  v.  Drin/cald,  12  Moore, 
157.)  But  the  objection  made  by  the  prisoner's  counsel,  to  the 
question  put,  was  not  sufficiently  specific  to  reach  the  criticisms 
above  made,  and  he  can  not,  therefore,  avail  himself  thereof  on 
this  bill  of  exceptions.  I  shall  therefore  confine  my  attention 
to  that  portion  of  the  objection  which  was  clearly  and  broadly 
made,  that  this  witness  should  not  be  permitted  to  give  a  pro- 
fessional opinion  on  the  prisoner's  insanity,  because  he  had  not 
heard  all  the  evidence,  tending  to  establish  insanity,  which  the 
prisoner  had  adduced. 

This  is  a  highly  important  question,  and  seems  not  to  have 
been  clearly  decided  in  any  adjudicated  case,  but  there  are  dicta 
to  be  found  in  the  books,  which  seem  to  indicate  that  in  the 
opinion  and  practice  of  the  courts,  a  medical  witness  called  to 
give  an  opinion  on  the  question  of  insanity,  where  that  opinion 
is  to  be  based  upon  facts  testified  to  by  other  witnesses,  must  hear 
all  the  evidence  tending  to  prove  insanity.  The  general  rule  laid 
down  by  Phillips  ( 1  Ph.  Ev.  290,)  is,  "  The  opinion  of  medical 
men  is  evidence  as  to  the  state  of  a  patient  whom  they  have 
seen.  Even  in  cases  where  they  have  not  seen  the  patient, 
but  have  heard  the  symptoms  and  particulars  of  his  case  de- 
scribed by  other  witnesses  at  the  trial,  their  opinion  on  the 
nature  of  such  symptoms  has  been  properly  admitted.  Thus, 
on  a  question  of  sanity,  medical  men  have  been  permitted  to 
form  their  judgment  upon  the  representation  which  witnesses 
upon  the  trial  have  given  of  the  conduct,  manner  and  general 
afpearance  exhibited  by  the  patient." 

Upon  the  discussion  which  took  place  in  the  English  house 
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of  lords,  in  1843,  in  consequence  of  the  acquittal  of  Daniel 
McNaughten,  for  the  murder  of  Mr.  Drummond,  the  following 
question  amongst  others,  was  propounded  to  the  judges,  in 
relation  to  the  defence  of  insanity,  viz.,  "  can  a  medical  man, 
conversant  with  the  disease  of  insanity,  who  never  saw  the 
prisoner  previous  to  the  trial,  but  who  was  present  during  the 
whole  trial,  and  the  examination  of  all  the  witnesses,  be  asked 
his  opinion  as  to  the  state  of  the  prisoner's  mind  at  the  time 
of  the  commission  of  the  alleged  crime,  &c.  1  " 

To  this  question  an  affirmative  answer  was  given,  (47  Eng. 
Cum.  Law  Rep.  29.)  The  form  of  the  question  above  given, 
clearly  indicates  that  the  medical  witness  must  hear  the  whole 
evidence,  in  order  to  qualify  him  to  give  an  opinion.  So  in 
Rex  vs.  Searle,  ( 1  M.  <§r  Rob.  75,)  it  was  held,  that  a  medical 
man  who  had  heard  the  trial,  may  be  asked  whether  the  facts 
proved  show  symptoms  of  insanity?  Here  again,  the  medical 
witness  must  have  heard  the  whole  of  the  evidence. 

So  in  McNaughtzn's  case,  (10  Cl.  fy  Fin.  200,)  it  was  held 
that  a  medical  man,  who  has  been  present  in  court  and  heard  the 
evidence,  may  be  asked  as  a  matter  of  science,  whether  the  facts 
slated  by  the  witnesses,  supposing  them  to  be  true,  show  a  state 
of  mind  incapable  of  distinguishing  between  right  and  wrong. 
Here  again,  it  is  quite  apparent  that  the  witness  heard  the 
whole  of  the  evidence  tending  to  prove  insanity. 

So  in  Chitty's  Medical  Jurisprudence,  page  356,)  the  rule  is 
laid  down  thus.  "  The  opinion  of  medical  witnesses,  who 
have  seen  the  alleged  lunatic,  is  unquestionably  admissible,  and 
although  they  have  not  seen  the  lunatic,  yet  their  opinion  after 
hearing  all  the  evidence,  whether  or  not  a  person  having  so  acted, 
and  evinced  such  delusions,  ought  to  be  deemed  a  lunatic,  it 
seems,  is  admissible. 

By  the  criminal  law  of  Scotland,  the  medical  witnesses,  who 
are  to  give  a  professional  opinion,  must  hear  the  whole  facts 
of  the  case  detailed  by  the  other  witnesses,  whether  professional 
or  ordinary,  who  are  examined  in  the  cause;  and  medical  wit- 
nesses therefore  are  exempt  from  the  rule  which  excludes  all 
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the  witnesses  from  the  court  room,  except  the  witness  under 
examination,  (  2  Allison's  Cr.  Law  of  Scotland,  544.)  . 

The  above  cited  authorities,  in  the  absence  of  even  a  dictum 
to  the  contrary,  should  settle  the  question  in  favor  of  excluding 
a  witness's  opinion,  who  stood  in  the  situation  of  Doctor  East- 
man. But  in  the  absence  of  all  authority  on  the  question  either 
way,  it  seems  to  me,  the  legal  mind  must  come  to  the  same 
conclusion,  to  which  the  above  authorities  tend. 

The  reason  of  the  rule,  which  admits  the  opinions  of  medical 
men  on  questions  of  insanity,  is  that  they  who  have  devoted 
their  attention  for  a  long  time  to  diseases  of  the  body  and 
mind,  become  experts  in  discovering  and  properly  appreciating 
the  physical  and  psychological  evidences  of  that  deplorable 
malady.  They  become  skilled  in  the  phenomena  attendant 
upon  an  abnormal  mental  condition;  and  the  facts  bearing  on 
the  question  of  insanity  are  the  letters  of  the  alphabet,  by 
means  of  which  they  are  enabled  to  spell  out  the  true  mental 
condition  of  the  patients,  and  explain  it  to  the  jury,  who  are 
presumed  not  to  understand  the  subject.  For  if  the  jury  had 
the  same  skill  and  science  as  the  medical  witness,  the  testi- 
mony of  the  latter  would  be  useless  and  inadmissible.  The 
opinions  of  such  witnesses  are  intended  to  aid,  guide  and  lead 
the  jury  to  a  true  conclusion  on  a  subject  often  shrouded  in 
impenetrable  mystery,  and  always  difficult  of  solution. 

The  opinions  of  medical  men  skilled  in  diseases  of  the  mind, 
are  therefore  substantive  evidence  in  ihe  cause  in  the  same 
sense  that  the  evidence  of  an  interpreter  of  an  unknown  lan- 
guage, is  evidence  of  the  meaning  of  that  language. 

It  would  seem  to  be  a  just  inference,  from  the  reason  of  the 
rule  allowing  such  evidence,  that  the  medical  witness  should 
be  in  possession  of  all  those  facts  tending  to  prove  insanity, 
before  he  should  be  permitted  to  give  an  opinion  negativing 
insanity.  His  opinion  on  half  the  facts  of  the  case  on  which 
the  jury  are  to  decide  the  cause,  must  be  utterly  worthless,  for 
it  may  well  be  that  the  same  witness,  with  all  the  facts  before 
him  would  pronounce  a  very  different  opinion. 
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It  is  sakl,  that  as  the  jury  hear  all  the  facts  of  the  case, 
they  will  not  overweigh  the  opinion  of  a  medical  wit- 
ness, who  has  heard  only  a  part  of  the  facts.  But  who  knows 
that  for  a  certainty?  Who  has  the  right  to  impose  upon  the 
prisoner  the  hazard  of  the  experiment?  It  must  be  remember- 
ed that  the  jury  to  whom  the  evidence  is  addressed,  are  pre- 
sumed to  be  ignorant  of  the  disease,  by  the  rule  which  permits 
the  opinions  of  such  witnesses;  and  if  so,  how  are  they  to 
distinguish  between,  and  duly  weigh  the  importance  of  the 
additional  facts  known  to  them,  but  which  the  medical  witness 
has  not  heard. 

If  the  jury  possessed  the  same  skill  as  the  medical  witness, 
there  would  be  less  reason  for  the  objection  to  an  opinion  on  a 
partial  statement  of  the  facts,  because  the  jury  could  be  pre- 
sumed capable  of  determining  the  relative  importance  of  the 
facts  known  by  the  medical  witness,  and  those  not  known  by 
him.  But  as  the  jury  do  not  possess  the  same  skill  as  the 
medical  witness,  his  opinion,  on  a  partial  statement  of  the 
facts,  must  be  worse  than  useless,  for  it  tends  to  confound  and 
mislead  the  jury  by  imposing  upon  them  the  duty  of  at  least 
attempting  to  weigh  the  relative  importance  of  the  facts,  upon 
which  the  opinion  of  the  medical  witness  is  based,  and  the 
other  facts  in  the  cause,  which  were  unknown  to  the  medical 
witness,  and  did  not,  therefore,  enter  into  his  reasonings  in  the 
result  arrived  at  by  him. 

That  jurors  are  deemed  unskilled  in  the  disease  of  insanity, 
is  evident  from  the  fact  that  they,  as  witnesses,  would  not  be 
permitted  to  give  an  opinion  on  facts  testified  to  by  others, 
whether  a  person  is  insane.  And  it  is  now  a  mooted  question, 
whether  they  can  express  an  opinion  on  the  subject  in  connec- 
tion with  a  relation  of  the  facts,  known  to  themselves  and  on 
which  such  opinion  is  founded.  (7  Barb.  S.  C.  Rep.  314.) 

It  has  always,  since  I  have  examined  the  subject,  seemed  to 
me  to  be  a  clear  proposition,  that  no  medical  witness  should 
be  permitted  to  express  an  opinion  against  the  allegation  of 
insanity,  until  he  has  heard  all  the  evidence  tending  to  prove 
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the  affirmative  of  the  proposition,  and  that  where  the  medical 
witnesses  are  men  of  integrity  and  skill,  and  all  agree  that  a 
given  state  of  facts  proves  insanity,  it  is  the  solemn  duty  of 
the  jury  so  to  pronounce  by  their  verdict.  Such,  too,  is  the  rule 
of  evidence.  Cuilibet  in  arte  sua  credendum  est.  Otherwise, 
you  would  permit  the  opinions  of  a  jury,  unskilled  in  the  dis- 
ease of  insanity,  to  overrule  the  opinions  of  the  experienced 
medical  witnesses  on  the  same  state  of  facts.  And  so  would 
it  be  also  on  other  subjects  where  the  evidence  of  experts  is 
invoked  to  aid  in  the  attainment  of  truth. 

I  do  not  mean  to  be  understood  as  holding  that  the  medical 
witness  must  himself  hear  the  facts  testified  to  by  the  other 
witnesses  tending  to  prove  insanity.  If  those  facts  are  all 
stated  over  to  him  by  the  court  or  counsel  it  is  sufficient.  And 
they  may  be  stated  hypothetically,  as  indeed  they  must  be  in 
the  nature  of  things,  because  the  jury  are  alone  the  judges 
what  facts  are  proved.  But  what  I  contend  for  is  the  essential 
principle  that  the  basis  of  facts  upon  which  the  medical  wit- 
ness is  to  reason  and  build  conclusions,  must  be  as  broad  as 
that  of  the  jury,  to  whom  they  stand  in  the  position  of  inter- 
preters. From  the  very  nature  of  the  inquiry,  there  must  be 
an  evident  distinction  between  the  evidence  to  prove  and  evi- 
dence to  disprove  insanity,  for  while  it  is  impossible  to  nega- 
tive the  presence  of  the  disease  until  we  have  heard  and  con- 
sidered all  the  affirmative  evidence  tending  to  prove  its  exist- 
ence, yet  the  converse  of  the  proposition  is  not  true,  and  the 
affirmative  of  the  issue  may  be  proved  without  hearing  all  the 
evidence,  because  some  one  or  more  facts  may  be  so  decisive 
of  the  case  as  to  render  all  other  testimony  superfluous  and 
unnecessary.  Having  arrived  at  the  conclusion  on  the  ground 
both  of  reason  and  authority,  that  the  testimony  of  Doctor 
Eastman  was  erroneously  admitted,  a  new  trial  must  be  granted 
and  I  will  not  examine  the  other  alleged  errors  insisted  on  by 
the  prisoner's  counsel,  but  will  leave  them  to  be  corrected  or 
avoided  on  the  new  trial. 

Conviction  reversed  and  new  trial  granted. 
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SUPREME   COURT.     Albany  General  Term,  September,  1853. 
Harris,  Watson  and  Wright,  Justices. 

JOHN  SKIFF  pl'ff  in  error  vs.  THE  PEOPLE  def 'ts  in  error. 

In  an  indictment  for  obtaining  property  by  false  pretences,  it  is  sufficient  to 
allege  that  the  property  was  delivered  to  and  obtained  by  the  defendant  by 
means  of  the  false  pretences  particularly  stated  and  negatived,  without  set- 
ting forth  whether  the  property  was  so  obtained  by  a  sale  or  bailment  or 
otherwise:  and  on  the  trial,  imder  such  an  indictment,  it  is  competent  to 
prove  in  what  manner  the  property  was  obtained,  whether  by  sale,  or  bail 
ment,  or  in  any  other  way. 

Where,  in  such  a  case,  the  indictment  charged  the  pretence  of  owning  two 
pieces  of  land,  in  the  town  of  Easton  in  the  county  of  Washington,  desig- 
nating them  as  the  "  Home  farm,"  and  the  "  Van  Schaack  farm,"  the  de- 
scription was  held  to  be  sufficiently  definite. 

Where  the  property  was  obtained  on  credit,  and  the  person  parting  with  the 
property  was  to  receive  a  note  payable  at  a  bank,  on  which  he  could  get  the 
money,  it  was  held  to  be  competent  for  the  public  prosecutor  to  prove  that 
the  note  was  not  paid,  though  the  fact  that  the  note  was  not  paid,  was  not 
alleged  in  the  indictment. 

It  is  not  necessary  to  negative  all  tiie  pretences  in  an  indictment  for  such  an 
offence,  nor  to  prove  all  that  are  negatived  to  be  false. 

Whether  the  prosecutor  used  ordinary  prudence  and  diligence,  in  inquiring 
into  the  truth  of  the  pretences,  and  whether  the  pretences  were  sufficient  to 
deceive,  are  questions  of  fact  for  the  jury. 

Where  it  appeared  that  the  false  pretences  were  made,  and  the  property  ob- 
tained by  them  was  delivered  in  the  county  of  Washington,  that  was  held 
to  be  the  proper  county  for  the  trial  of  the  offence,  though  it  appeared  that 
by  agreement  of  the  parties  the  note  given  for  the  property  was  not  made 
and  delivered  till  a  subsequent  time  and  in  a  different  county. 

Error  to  the  Washington  county  Sessions.  The  indictment 
alleged  that  in  September,  1850,  at  the  town  of  Easton,  in  the 
county  of  Washington,  Skiff,  with  the  intent  to  cheat  and  defraud 
one  Samuel  Hale,  did  falsely  pretend  and  represent  to  Hale  that 
he  was  the  owner  and  possessor  of  two  pieces  of  land  in  Easton, 
(afterwards  designated  as  the  Home  farm  and  the  Van  Schaack 
farm,)  2000  bushels  of  grain,  160  head  of  cattle,  and  other 
property;  that  the  land  and  personal  property  was  unincumbered, 
and  that  he  was  able  to  pay  his  debts,  and  had  always  paid  his 
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debts  when  due;  that  Skiff  did  then  and  there  show  to  Hale 
certain  real  and  personal  property,  viz:  2000  bushels  of  grain, 
eighty  head  of  cattle,  and  two  pieces  of  land,  and  falsely  pre- 
tended and  represented  to  Hale,  that  he  owned  and  possessed 
such  real  and  personal  property  thus  shown;  that  the  real  and 
personal  property  so  shown  was  unincumbered,  and  that  he  did 
not  owe  for  the  Home  farm  or  place,  and  that  the  Van  Schaack 
farm  was  about  paid  for,  and  that  his  business  of  buying  and 
selling  cattle  was  profitable,  and  he  was  making  money  out  of 
it;  that  Hale  believing  the  false  pretences  and  represenlations 
made  as  aforesaid  by  Skiff,  and  being  deceived  thereby,  was 
induced  by  reason  of  them,  to  deliver,  and  did  then  and  there 
deliver  to  Skiff,  thirty -nine  head  of  cattle,  of  the  value  of  $600, 
the  property  of  Hale,  and  Skiff  designedly  received  and  obtained 
the  cattle  by  means  of  the  false  pretences  and  representations 
as  aforesaid,  and  with  the  intent  designedly  to  cheat  and  de- 
fraud Hale  of  the  cattle.  The  indictment  then  proceeds  to 
negative  the  pretences,  averring  knowledge  by  Skiff  of  the 
falsity  of  such  pretences  and  representations,  and  concludes  as 
follows:  "  And  the  jurors  aforesaid  do  say  that  the  said  John 
Skiff,  by  means  of  the  false  pretences  aforesaid,  at  the  town 
and  county  aforesaid,  did  feloniously,  unlawfully,  falsely, 
knowingly  and  designedly  receive  and  obtain  from  Hale,  of  the 
proper  moneys,  valuable  things,  goods,  chattels,  personal  pro- 
perty and  effects  of  the  said  Hale,  with  intent  feloniously  to 
cheat  and  defraud  the  said  Hale  of  the  same." 

To  this  indictment  Skiff  interposed  the  plea  of  not  guilty, 
and  at  a  Court  of  Sessions  held  in  July,  1852,  the  cause  came 
on  for  trial. 

Samuel  Hale  was  called  and  sworn  as  a  witness,  on  behalf 
of  the  people.  He  testified  that  in  September,  1850,  he  owned 
thirty-nine  head  of  cattle,  and  drove  them  to  Easton  Corners, 
when  he  met  Skiff,  whom  he  had  known  previously.  He  told 
Skiff  that  he  had  thirty-nine  head  of  cattle  with  him;  when 
Skiff  informed  him  that  he  wanted  to  buy  some  cattle. 

Here  Skiff's  counsel  objected  to  the  showing  of  any  bar- 
gain or  sale  of  the  cattle  on  the  grounds,  1st,  That  no  bargain 
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and  sale  were  alleged  in  the  indictment.  2d,  That  the  property 
and  its  location  were  insufficiently  described  in  the  indictment 
to  admit  of  any  proof  thereof.  The  objection  was  overruled 
by  the  court  and  the  defendant  excepted. 

The  witness  then  testified,  in  substance,  that  at  Skiff's  soli- 
citation, he  got  into  his  carriage  and  rode  with  him.  Skiff 
spoke  to  the  witness  of  a  place  he  had  bought  of  Van 
Schaack  two  or  three  years  before,  and  the  improvements  he 
was  and  had  been  making;  he  showed  the  new  fences  he  had 
made  and  told  the  witness  the  manner  in  which  he  had  culti- 
vated the  land,  and  about  his  crops.  He  remarked,  "  what  a 
fine  chance  the  grass  would  gnje  the  young  cattle  you  are 
driving,  and  I  have  a  great  deal  such  and  better  on  the  home 
farm."  Skiff  pointed  in  the  direction  of  the  cattle  on  the 
Van  Schaack  farm  and  in  answer  to  the  inquiry  of  the  witness 
replied  that  he  had  over  100  head.  As  the  witness  got  into 
the  wagon  to  return  he  praised  Skiff's  improvements,  and  said 
he  must  be  doing  well.  Skiff  replied  that  he  was  doing  pretty 
well.  Witness  asked  Skiff  how  long  he  had  had  the  farm'? 
He  told.  Witness  then  said,  you  have  got  it  pretty  much  paid 
for.  He  replied,  yes.  Skiff  showed  witness  the  grain.  He 
said  that  he  had  2000  bushels  of  oats  and  over,  and  did  not 
owe  anything  for  them.  After  tea,  and  the  cattle  had  been 
put  up,  Skiff  was  in  the  field  looking  at  them.  Witness  re- 
quested him  to  look  over  the  cattle  and  make  him  an  offer  for 
them.  He  looked  them  over,  and  asked  witness  to  set  a  price 
that  he  would  take  for  them.  Witness  set  his  price  and  Skiff 
told  him  that  he  could  not  take  them  at  that  price.  They  soon 
agreed  upon  a  price.  At  the  price  agreed  upon  the  cattle 
came  to  $600.  Before  they  agreed  upon  the  price,  Skiff  said 
that  he  had  not  the  money  and  wished  to  give  the  witness  what 
he  called  a  good  bank  note.  He  said  the  witness  could  get  the 
money  on  the  note  if  he  wanted  to  use  it.  Witness  told  him 
that  he  supposed  he  could;  he  presumed  they  could  deal  as  he 
had  shown  up  pretty  well.  Skiff  said  his  circumstances  were 
as  he  had  stated;  he  always  paid  his  notes  as  they  became 
due;  that  he  was  pretty  much  out  of  debt;  that  the  home  farm 
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was  unincumbered,  and  the  Van  Schaack  farm  was  nearly  paid 
for;  that  he  was  out  of  debt  except  a  balance  on  the  Van 
Schaack  farm.  Skiff  did  not  say  how  much  was  due  on  the 
Van  Schaack  farm.  He  did  not  give  a  note  at  the  time  the 
cattle  were  weighed;  the  next  day  Hale  went  with  the  defend- 
ant to  Troy;  they  went  into  Harrington's  office  in  Troy,  when 
Skiff  made  a  note  for  $600,  payable  to  Hale's  order;  Hale  said 
it  was  not  as  he  expected,  it  should  have  been  to  some  one 
else's  order;  Hale  took  the  note. 

The  District  Attorney  then  asked  the  witness  if  the  note 
had  been  paid?  The  defendant's  counsel  objected  that  it  was 
not  alleged  in  the  indictment  that  the  note  was  not  paid.  The 
court  overruled  the  objection,  and  the  defendant's  counsel  ex- 
cepted. 

The  witness  further  testified  that  the  note  was  dated  20th 
September,  1850,  payable  three  months  from  date;  it  was  not 
paid;  it  was  payable  at  a  bank  in  Troy;  witness  got  it  dis- 
counted at  Whitehall,  and  when  it  became  due  paid  it;  two 
weeks  after  the  giving  of  the  note  had  a  conversation  with 
Skiff;  witness  had  then  heard  that  he  had  failed;  he  asked  hin? 
if  he  had  made  arrangements  to  pay  the  note  when  it  became 
due;  he  said  no,  he  did  not  expect  to  pay  a  shilling  of  it;  wit- 
ness asked  him  why  he  had  deceived  him  in  such  a  way?  he 
said  he  had  been  carrying  a  heavy  load  for  several  years  and 
he  had  to  throw  it  off  on  to  other  people's  shoulders;  he  said  his 
property  was  all  mortgaged,  he  owed  a  great  deal  more  than 
he  could  pay;  the  witness  says  that  the  representations  which 
he  made  of  his  circumstances,  induced  him  to  let  him  have 
the  cattle;  he  should  not  have  let  him  have  the  cattle  except 
for  these  representations;  witness  inquired  of  no  person 
whether  Skiff's  lands  were  unincumbered;  he  made  no  searches 
to  see  if  he  owned  the  lands,  nor  any  searches  for  chattel  mort- 
gages; knew  Skiff  and  had  sold  him  cattle  at  other  times,  and 
up  to  the  time  of  making  the  bargain  had  never  heard  his  cir- 
cumstances spoken  against. 

It  was  then  proved  that  after  Skiff's  failure,  which  must  have 
been  soon  after  the  cattle  trade  with  Hale,  he  was  examined  in 
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relation  to  his  debts  and  assets.  He  stated  his  debts  to  amount 
to  $26,215,  and  his  assets  $13,365;  also  that  for  two  years  he 
had  known  that  he  was  not  able  to  pay  his  debts.  Skiff  further 
stated  that  for  a  portion  of  the  land  he  had  nothing  but  a  ver- 
bal contract ;  there  were  92  acres  of  the  whole,  7  acres  of 
which  he  bought  at  $40  per  acre,  and  had  a  deed  for  it,  for 
the  balance  he  had  only  a  parol  agreement  with  Van  Schaack. 
He  had  paid  Van  Schaack  $200  or  $300,  and  had  made  $400 
or  $500  worth  of  improvements  on  the  place.  The  cost  price 
of  place  was  $26,000. 

It  was  further  proved  that  about  the  time  of  his  failure,  Skiff 
showed  to  a  witness  notes  to  the  amount  of  $2'250,  on  which 
he  had  been  an  endorser,  and  said  he  had  all  that  money  to 
pay;  that  this  brought  him  to  where  he  was  now;  that  he  had 
known  for  five  years  that  he  could  not  pay  his  debts,  with  that 
load  on  his  shoulders;  that  he  had  tried  to  get  released  from 
the  notes.  He  was  asked  why  he  did  not  give  up  before;  he 
replied  because  he  hated  to  make  a  muss. 

This  was  the  substance  of  the  testimony  on  the  part  of  the 
people,  at  the  close  of  which,  the  counsel  for  the  defendant 
moved  to  quash  the  indictment  on  the  grounds:  1st.  That  the 
indictment  does  not  allege  a  sale  from  Hale  to  Skiff,  or  any 
other  bargain,  or  any  other  means  by  which  the  property  was 
transferred  from  one  to  the  other:  2d.  It  does  not  allege  that 
Hale  parted  with  his  property  at  all:  3d.  It  does  not  allege 
that  he  did  so  in  whole  or  in  part,  in  consequence  of  these 
representations:  4th.  It  does  not  allege  any  sale  from  Hale  to 
Skiff  on  credit:  5th.  It  does  not  allege  that  Skiff  has  not  paid 
for  the  property:  6th.  It  does  not  allege  that  he  has  refused  to 
pay:  7th.  It  does  not  allege  that  any  pay  day  has  arrived:  8th. 
That  it  does  not  falsify  all  the  pretences,  nor  does  it  properly 
allege  the  falsity  of  those  attempted  to  be  falsified:  9th.  The 
defendant's  counsel  renewed  the  objections  already  specified  in 
objecting  to  the  evidence  under  the  indictment.  The  court 
refused  to  quash  the  indictment  on  either  or  all  of  said  grounds, 
and  defendant's  counsel  excepted  to  such  refusal. 

The  defendant's  counsel  then  moved  for  (he  discharge  of  the 
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defendant  upon  the  evidence  on  the  following  grounds:  1st. 
Because  by  the  evidence  it  appeared  that  Hale  parted  with  his 
property  under  the  understanding  on  his  part,  that  he  was  to 
receive  a  good  endorsed  note,  and  not  on  the  faith  of  the  re- 
presentations made  by  Skiff.  2d.  That  Hale  had  not  shown 
ordinary  diligence  on  his  part  to  ascertain  defendant's  circum- 
stances, although  it  was  proven  that  he  had  abundant  means 
within  his  power  to  ascertain  the  same.  3d.  That  the  Court 
of  Sessions  had  no  jurisdiction  to  try  the  cause,  as  the  property 
in  the  cattle  remained  in  Hale,  until  the  note  for  the  purchase 
money  was  received  by  him  of  the  defendant  in  the  city  of 
Troy.  And  that  even  the  possession  of  the  property  was  not 
changed,  the  cattle  remaining  in  the  same  lot,  and  that  the  de- 
fendant could  only  be  tried  in  the  county  of  Rensselaer,  where 
the  offence  if  any,  had  been  committed.  The  court,  as  to  the 
several  grounds  of  the  motion  for  the  discharge  of  the  defend- 
ant upon  the  evidence,  held,  that  the  question  raised  involved 
matters  of  fact  for  the  consideration  of  the  jury  under  the 
charge  of  the  court,  and  that  the  defendant's  motion  to  be  dis- 
charged was  denied,  to  which  decision  and  refusal  the  defend- 
ant's counsel  excepted. 

The  jury  found  the  defendant  guilty,  and  the  court  imposed  on 
him  a  fine  of  $250,  and  to  stand  committed  until  the  same  be 
paid. 

C.  R.  Ingulls,  for  plaintiff  in  error. 

/.  Potter,  (District  Attorney,)  for  defendants  in  error. 

By  the  Court,  WRIGHT,  J. — The  first  objection  is,  to  the 
sufficiency  of  the  indictment:  the  second  to  the  proof  sustaining 
it.  Under  these  two  general  objections,  we  are  to  consider  the 
case. 

1.  As  to  the  indictment.  It  alleges  that  the  defendant,  with 
the  intent  to  cheat  and  defraud  one  Samuel  Hale,  made  certain 
false  pretences,  which  pretences  are  set  forth  with  particularity 
in  the  pleading;  that  Hale,  believing  such  false  pretences  and 
representations,  was  induced  by  reason  of  them  to  deliver,  and 
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did  then  and  there  deliver  to  the  defendant,  thirty-nine  head 
of  cattle,  of  the  value  of  $600,  of  the  property  of  Hale;  and  the 
defendant  did  designedly  receive  and  obtain  the  cattle  by  means 
of  the  false  pretences,  and  with  intent  to  cheat  and  defraud 
Hale.  The  pleading  charges  in  the  language  of  the  statute, 
that  the  defendant  with  intent,  &.C.,  did  obtain  from  Hale,  cer- 
tain personal  property,  &c.  That  Hale  was  induced  by  the  false 
pretences  to  deliver,  and  did  deliver  to  the  defendant,  and  that 
the  defendant  did  receive  and  obtain,  certain  cattle.  It  does 
not,  however,  in  terms  allege  a  sale  of  the  cattle  from  Hale  to 
Skiff,  or  any  other  bargain,  by  which  the  property  was  trans- 
ferred from  the  one  to  the  other;  and  accordingly  when  the 
public  prosecutor  proposed  to  show  a  bargain  and  sale  of  the 
cattle,  by  which  they  were  transferred,  the  defendant  objected, 
on  the  ground  that  no  bargain  and  sale  were  alleged  in  the 
indictment.  We  are  of  the  opinion  that  the  indictment  is  not 
defective  in  this  respect.  It  sufficiently  alleges  the  facts  con- 
stituting the  crime.  The  offence  consists  in  obtaining  the 
property,  whether  this  be  through  a  sale  or  bailment,  or  in  any 
other  way.  The  fact  is  specifically  alleged  that  the  cattle  were 
delivered  to,  a,nd  obtained  by  the  defendant  by  means  of  the 
false  pretences,  that  is,  that  they  were  transferred  to  him.  And 
under  this  allegation,  evidence  of  the  manner  of  the  transfer 
was  admissible. 

Another  objection  taken  to  the  proof  of  any  bargain  and  sale 
of  the  cattle,  was  that  the  property  and  its  location  was  insuf- 
ficiently described  in  the  indictment  to  admit  of  any  proof 
thereof.  From  the  indistinctness  of  this  objection,  it  is  a  little 
difficult  to  say  what  property  is  alluded  to.  But  the  counsel 
for  the  defendant  tells  us  that  he  referred  to  the  two  pieces  ol 
land  which  Skiff,  as  the  pleading  alleges,  pretended  to  own. 
The  indictment  charges  the  pretence  of  owning  two  pieces  of 
land  in  the  town  of  Easton,  in  the  county  of  Washington,  de- 
signating them  as  the  Home  farm  or  place,  and  the  Van  Schaack 
farm.  This  description  seems  to  us  to  be  sufficiently  definite. 
It  is  unlike  the  case  of  The  People  v.  Lord,  (9  Barbour,  675,) 
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where  the  indictment  described  the  lands  generally  to  be  in  the 
state  of  Texas. 

Hale  parted  with  his  property  on  credit.  It  was  part  of  the 
agreement  by  which  Skiff  obtained  the  cattle,  that  he  was  to 
give  a  note  payable  at  a  bank,  on  which  Hale  could  get  the 
money.  On  the  trial,  the  district  attorney  asked  the  witness 
if  the  note  was  paid;  to  this  question  the  defendant's  counsel 
objected,  on  the  ground  that  it  was  not  alleged  in  the  indictment 
that  the  note  was  not  paid.  The  court  overruled  the  objection, 
and  the  defendant's  counsel  excepted.  There  was  no  error  in  this. 
It  was  no  reason  for  rejecting  the  inquiry,  that  the  fact  of  non- 
payment had  not  been  alleged  in  the  indictment.  Had  the 
objection  been  that  the  offence  charged  required  no  proof  of  the 
nonpayment  of  the  note  to  make  it  complete,  and  consequently 
such  proof  was  immaterial,  there  might  have  been  more  force 
in  it,  But  then  we  could  hardly  have  come  to  the  conclusion 
that  it  was  wholly  irrelevant.  It  tended  at  least  slightly,  in 
connection  with  other  proof  in  the  case,  to  characterize  the 
quo  animo  of  the  transaction  on  the  part  of  the  defendant. 

There  is  nothing  in  the  objection  that  the  indictment  does 
not  falsify  all  the  pretences.  It  is  not  necessary  to  negative 
all  the  pretences  in  the  indictment,  or  to  prove  all  that  are 
negatived  to  be  false.  (9  Wend.  182;  11  Wend.  557.) 

2.  As  to  the  sufficiency  of  the  proof.  At  the  close  of  the 
•testimony,  the  defendant's  counsel  moved  for  his  discharge,  for 
the  reasons,  1st.  That  by  the  evidence  it  appeared  that  Hale 
parted  with  his  property  under  the  understanding,  on  his  part, 
that  he  was  to  receive  a  good  endorsed  note,  and  not  on  the 
faith  of  the  representations  made  by  Skiff.  2d.  That  Hale  had 
not  shown  ordinary  diligence  to  ascertain  the  defendant's  cir- 
cumstances, although  it  was  proved  that  he  had  abundant  means 
within  his  power  to  ascertain  the  same.  3d.  That  the  Court 
of  Sessions  had  not  jurisdiction  to  try  the  cause;  and  that  it 
could  only  be  tried  in  the  county  of  Rensselaer,  where  the 
offence,  if  any,  had  been  committed.  The  court  denied  the 
motion  for  discharge,  holding  that  the  questions  raised  involved 
matters  of  fact  for  the  consideration  of  the  jury. 
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If  the  fact  had  stood  out  in  the  case  uncontroverted,  that 
Hale  was  not  influenced  in  parting  with  his  property  by  the 
false  pretences  and  representations  of  the  defendant,  but  that 
he  relied  on  an  agreement  that  he  was  to  receive  a  good  in- 
dorsed note,  the  court  should  have  discharged  him  or  at  least 
directed  the  jury  to  acquit.  But  this  was  not  so.  Hale  ex- 
pressly testifies  that  he  was  induced  by  the  defendant's  repre- 
sentations of  his  solvency,  his  ability  to  pay,  &c.,  to  let  him 
have  the  cattle,  and  that  except  for  such  representations  being 
made,  he  should  not  have  parted  with  his  property. 

The  case  does  not  show  that  Hale  did  not  use  ordinary  pru- 
dence and  diligence  in  inquiring  into  the  truth  of  the  pretences. 
He  inquired  of  Tabor,  the  landlord,  and  neighbor  of  the  defend- 
ant. But  the  degree  of  prudence,  and  the  sufficiency  of  the 
pretences  to  deceive,  were  questions  of  fact  for  the  jury,  and 
they  have  found  against  the  defendant. 

I  do  not  think  tnere  is  any  force  in  the  point  as  to  jurisdic- 
tion. The  transaction  took  place  in  the  county  of  Washington. 
It  was  th  ere  the  pretences  were  made  and  believed,  and  the 
cattle  weighed  and  delivered.  The  sale  was  there  consummated 
and  possession  taken  of  the  property.  The  waiving,  by  Hale, 
of  the  giving  of  the  note  until  the  parties  arrived  in  Troy,  can 
not  have  the  effect  to  change  the  place  of  making  the  repre- 
sentations and  the  delivery  of  the  cattle.  It  is  sufficiently  clear 
from  the  evidence,  that  the  offence  for  which  the  defendant  was 
indicted,  was  committed  in  the  county  of  Washington;  that 
there  the  defendant  obtained  the  property  from  Hale,  and  of 
course  the  Court  of  Sessions  of  that  county  had  jurisdiction. 

The  judgment  of  the  Court  of  Sessions  of  the  county  of 
Washington  is  affirmed. 
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SUPREME  COURT.     Onondaga  General  Term,  December,  1853. 
Gridley,  W.  F.  Jlllen  Hubbard  and  Pratt,  Justices. 

JAMES  McGuiRE  pl'ff  in  error  vs.  THE  PEOPLE  def  5ts  in  error. 

To  give  validity  to  proceedings  in  the  Oyer  and  Terminer,  it  is  necessary  that 
process  for  summoning  the  petit  jury  should  be  issued,  and  that  it  should 
also  be  returned  and  filed  in  the  office  of  the  clerk  of  the  county. 

Where,  after  a  trial  and  conviction  for  murder  at  the  Oyer  and  Terminer,  it 
appeared,  on  writ  of  error,  that  no  precept  for  summoning  the  petit  jury 
had  been  returned  and  filed,  the  conviction  was  held  to  be  erroneous  and 
the  judgment  was  reversed. 

It  seems,  also,  that  the  issuing  of  the  precept  is  necessary  to  give  validity  to 
the  acts  of  the  grand  jury,  and  that,  after  verdict,  the  prisoner  may,  on 
error,  avail  himself  of  the  objection  that  no  precept  had  been  issued  for 
summoning  the  grand  jury.  Per  Pratt,  J.  (a) 

Form  of  an  allegation  of  diminution  —  certiorari  issued  thereon, — return 
thereto  —  joinder  in  error,  &c. —  demurrer  to  joinder  and  joinder  in  de- 
murrer. 

Error  to  the  Onondaga  Oyer  and  Terminer.  It  appeared  by 
the  return  to  the  writ  of  error  that  the  plaintiff  in  error  had 
been  indicted,  tried  and  convicted  of  the  murder  of  James  W. 
Holland,  and  sentenced  to  be  executed  on  the  17th  of  August, 
1853.  After  a  general  assignment  of  errors,  the  plaintiff  in 
error  made  a  special  assignment  and  alleged  diminution  as 
follows: 

And  the  said  James  McGuire  comes  here  into  court  and 
alleges  that  the  judgment  aforesaid,  in  form  aforesaid  given,  is 
erroneous  in  this  to  wit: — That  no  venire  or  precept  was  issued 
by  the  district  attorney  of  the  county  of  Onondaga  to  the 
sheriff  of  the  county  of  Onondaga  to  summon  the  grand  jurors 
by  whom  the  indictment  aforesaid  was  presented,  nor  was  any 
venire  or  precept  served  by  the  sheriff  of  the  county  of  Onon- 
daga upon  the  grand  jurors  or  any  return  made  by  said  sheriff 
1o  such  venire  or  precept  as  required  by  statute  in  such  case 
made  and  provided,  and  the  said  James  McGuire  also  alleges 

(a)  A  different  opinion  is  expressed  on  this  point  in  The  People  vs.  Robin- 
son, infra 
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that  the  judgment  aforesaid  in  form  aforesaid  given  is  errone- 
ous in  this  to  wit:  That  no  venire  or  precept  was  issued  by  the 
district  attorney  of  the  county  of  Onondaga  to  the  sheriff  of 
the  county  of  Onondaga  to  summon  the  petit  jurors  from  whom 
the  jury  was  formed  by  which  the  said  James  McGuire  was 
tried  and  convicted,  nor  was  any  such  venire  or  precept  served 
or  returned  by  the  sheriff  of  the  county  of  Onondaga,  as  re- 
quired by  the  statute  in  such  case  made  and  provided.  And 
the  said  James  McGuire  prays  a  writ  of  certiorari  of  the 
the  people  of  the  state  of  New  York  to  be  directed  to  the  jus- 
tices and  judges  of  the  Court  of  Oyer  and  Terminer  in  and  for 
the  county  of  Onondaga,  to  certify  to  the  said  justices  of  the 
Supreme  Court  in  and  for  the  fifth  judicial  district  of  the  said 
state  of  New  York,  the  truth  of  the  same,  and  it  is  granted  to 
him,  &c.  And  the  said  James  McGuire  prays  that  the  judg- 
ment aforesaid,  for  the  errors  aforesaid,  and  other  errors  in  the 
record  and  proceedings  aforesaid  may  be  reversed,  annulled  and 
altogether  held  for  nothing,  and  that  he  may  be  restored  to  all 
things  which  he  has  lost  by  occasion  of  the  said  judgment,  &c. 

DEWITT  C.  BROWN,  JlWy,  fyc. 
LEROY  MORGAN,  of  Counsel. 

Whereupon  a  certiorari  was  issued  as  follows: 

The   People   of  the   state  of  New  York  to  the  Justices  and 
[L.  s.]    Judges  of  the  Court  of  Oyer  and  Terminer  in  and 

for  the  County  of  Onondaga,  Greeting: — 
We  being  willing  for  certain  causes  to  be  certified  whether 
a  venire  or  precept  was  issued  by  the  district  attorney  of  the 
county  of  Onondaga  to  the  sheriff  of  the  county  of  Onondaga, 
to  summon  the  grand  jurors  by  whom  a  certain  indictment  for 
the  crime  of  murder  was  presented  to  our  said  Court  of  Oyer 
and  Terminer  against  James  McGuire,  or  whether  such  or  any 
venire  or  precept  was  served  by  said  sheriff  on  said  grand  jury, 
or  whether  any  return  to  such  venire  or  precept  has  ever  been 
made  by  such  sheriff,  and  also  whether  a  venire  or  precept  was 
issued  by  the  district  attorney  of  the  said  county  of  Onondaga 
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to  the  sheriff  of  the  said  county  of  Onondaga  to  summon  the 
petit  jurors  from  whom  the  jury  was  formed  by  which  the  said 
James  McGuire  was  tried  and  convicted,  and  whether  such  or 
any  venire  or  precept  was  served  by  the  said  sheriff  upon  the 
said  petit  jurors  or  returned  by  him,  do  command  you,  that 
having  searched  the  files  and  entries  and  other  records  and 
memoranda  of  the  said  Court  of  Oyer  and  Terminer,  being  in 
your  custody  of  record,  what  you  shall  find  therein  concerning  the 
said  several  venires  or  precepts,  and  return  thereof,  or  either 
of  them  you  certify,  to  our  justices  of  our  Supreme  Court  of 
Judicature  in  and  for  the  fifth  judicial  district  of  the  state  of 
New  York,  without  delay,  fully  and  entirely  as  the  same  remain 
in  your  custody,  together  with  this  writ.  Witness,  Daniel 
Pratt,  Esq.,  Justice  of  the  Supreme  Court  at  the  city  of  Syra- 
cuse, the  12th  day  of  July,  A.  D.,  1853. 

BARNARD  SLOCUM,  Clerk. 
DEWITT  C.  BROWN,  JiWy  for  James  McGuire. 

The  following  is  the  return  to  the  writ  of  certiorari : 

Supreme  Court. 

James  McGuire,  PPff  in  Error.  ^       Jn  obedience  to 

vs. 

The  People  of  the  State  of  New  York,  Deft  in  Error.  )  the  writ  of  certi- 
orari, served  upon  me  in  the  above  entitled  action,  I  do  hereby 
make  return  thereto  as  follows: 

1st.  As  to  whether  a  venire  or  precept  was  issued  by  the 
district  attorney  of  the  county  of  Onondaga,  to  the  sheriff  of 
said  county  to  summon  the  grand  jury  by  whom  a  certain  in- 
dictment for  the  crime  of  murder  was  presented  to  our  Court  of 
Oyer  and  Terminer,  against  James  McGuire,  I  return  that  I 
have  no  knowledge. 

2d.  As  to  whether  such  venire  or  precept  was  served  by 
said  sheriff  upon  said  grand  jurors,  I  return  that  I  have  no 
knowledge. 

3d.  As  to  whether  any  return  to  such  venire  or  precept  has 
been  made  by  said  sheriff,  I  return  that  I  have  examined  the 
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records  and  files  in  my  office,  and  I  find  that  no  such  venire  or 
precept  has  been  returned  and  filed  in  my  office. 

4th.  As  to  whether  a  venire  or  precept  was  issued  by  the 
district  attorney  of  Onondaga  county  to  the  sheriff  of  said 
county  to  summon  the  petit  jurors  from  which  the  jury  was 
formed  by  which  the  said  James  McGuire  was  tried  and  con- 
victed, I  return  that  I  have  no  knowledge. 

5th.  As  to  whether  such  venire  or  precept  was  served  by 
said  sheriff  upon  the  said  petit  jury,  I  return  that  I  have  no 
knowledge. 

6th.  As  to  whether  such  venire  or  precept  has  been  returned 
or  filed  in  this  office,  I  make  return  that  I  have  examined  the 
records  and  files  in  my  office,  and  find  that  no  such  venire  or 
precept  has  been  returned  or  filed  in  my  office.  All  of  which 
is  respectfully  returned. 

Witness  my  hand  and  seal,  this  3d  day  of  August,  1853. 

[L.  s.]  BARNARD  SLOCUM, 

Clerk  of  Onondaga  county  and  ex-qfficio  Clerk  of 
the  Court  of  Oyer  and  Terminer  therein. 

The  joinder  in  error  was  as  follows: 


Supreme  Court. 

The  People,  Deft's  in  Error,    ^ 

vs.  >    Joinder. 

Tames  McGuire,  Pl'ff  in  Error.  ) 

And  hereupon  the  said  people  of  the  state  of  New  York, 
who  prosecute  by  R.  H.  Gardner,  district  attorney  and  attorney 
for  said  people,  defendants  in  error,  thereupon  freely  come  into 
court  and  say  that  by  reason  of  anything  for  error  assigned  by 
the  general  assignment,  and  by  the  special  assignment  and  alle- 
gation of  diminution,  and  the  return  thereof  of  the  clerk  of 
this  court  to  the  writ  of  certiorari,  issued  and  returned  in  this 
case,  the  judgment  aforesaid  ought  not  to  be  revoked,  reversed 
and  held  for  nought,  because  they  say  that  a  precept  was  issued 
and  delivered  to  the  sheriff  of  the  county  of  Onondaga  afore- 
said, by  the  district  attorney  thereof,  to  summon  the  said  petit 
jurors  from  whom  the  jury  was  formed  by  which  the  said 
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James  McGuire  was  tried  and  convicted,  and  which  remains 
on  file  in  the  office  of  said  sheriff,  and  thereof  they  put  them- 
selves upon  the  country,  &c.  And  because  they  say  that  it  is 
not  error  because  the  said  writ  was  not  filed  in  the  office  of  the 
clerk  of  the  said  county  of  Onondaga  aforesaid.  Nor  is  it 
error  because  no  precept  was  issued  and  delivered  to  the  said 
sheriff  by  the  district  attorney  aforesaid  to  summon  said  grand 
jury  of  said  county,  by  whom  said  indictment  aforesaid  was 
presented.  Nor  because  the  said  sheriff  did  not  summon  said 
grand  jury  by  virtue  of  a  precept  issued  by  the  said  district 
attorney  and  return  made  by  said  sheriff,  and  precept  filed  with 
the  said  clerk  of  Onondaga  county.  Nor  is  said  judgment 
erroneous;  nor  should  the  same  be  revoked,  reversed  or  held 
for  nought,  for  any  other  allegation,  matter  or  thing  alleged 
for  error,  and  in  the  said  allegation  of  diminution  and  for  any 
matter  appearing  by  the  return  of  said  writ  of  certiorari.  Nor 
is  there  any  error  in  the  proceedings  or  in  giving  the  judgment 
aforesaid,  and  they  pray  that  the  said  Supreme  Court  may  pro 
need  to  examine  as  well  the  record  and  proceeding  afore 
said  as  the  matters  aforesaid  above  assigned  for  error,  and  that 
the  judgment  aforesaid  in  form  aforesaid  given,  may  be  in  all 
thing  affirmed.  R.  H.  GARDNER, 

Dist.  JitVy  and  Jltt'y  for  Def'ts  in  Error. 

This  was  followed  by  a  demurrer  and  joinder  in  demurrer  as 
follows: 

Supreme  Court. 

James  McGuire,  Pl'ff  in  Error,  } 

vs.  >  Demurrer  to  Joinder. 

The  People  of  the  State  of  New  York,  Def'ts  in  Error.  ) 

And  the  said  James  McGuire,  plaintiff  in  error,  by  Dewitt 
C.  Brown,  his  attorney,  comes  and  says  that  the  said  joinder 
of  the  said  defendants  in  error  to  the  said  allegation  of  dimin- 
ution of  the  said  plaintiff  in  error,  and  the  matter  therein  con- 
tained, in  manner  and  form  as  the  same  are  above  pleaded  and 
set  forth,  are  not  sufficient  in  law  to  answer  the  matters  set 
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forth  in  the  said  allegation  of  diminution,  or  any  part  thereof, 
and  this  the  said  plaintiff  in  error  is  ready  to  verify. 

Whereupon,  for  want  of  a  sufficient  joinder  or  answer  to 
said  allegation  of  diminution  in  this  behalf,  the  said  plaintiff 
prays  judgment,  &c,  DEWITT  C.  BROWN, 

AWyfor  Prff  in  Error. 

Supreme  Court. 

The  People  of  the  State  of  New  York,  Def 's  in  Error,  ^       The   said    peo- 

ads. 
James  McGuire,  Pl'flf  in  Error.  )  pie,  defendants  in 

error,  by  R.  H.  Gardner,  district  attorney,  say  that  the  said 
joinder  and  plea  to  said  assignment  of  error  and  allegation  of 
diminution  and  return  and  the  matters  therein  contained,  are 
sufficient  in  law  to  answer  the  matters  set  forth  in  said  assign- 
ment of  error  and  allegation  of  diminution  and  other  matters 
alleged  for  error  to  sustain  the  said  judgment,  and  this  the  said 
defendants  in  error  are  ready  to  verify,  and  wherefore  inasmuch 
as  the  said  plaintiff  hath  not  denied,  nor  in  any  manner  an- 
swered the  said  joinder  and  plea  in  this  behalf,  the  said  defend- 
ants in  error  pray  judgment,  &c.  R.  H.  GARDNER, 

District  Attorney. 

Leroy  Morgan  and  Hervey  Sheldon,  for  plaintiffs  in  error. 

I.  As  to  the  grand  jury  who  found  the  bill  of  indictment,  it 
is  admitted  by  the  record  that  no  precept  was  issued  to  summon 
them;  and  as  to  the  petit  jury  that  tried  McGuire,  it  is  claimed 
that  a  precept  was  put  into  the  hands  of  the  sheriff,  but   it  is 
admitted  that  none  was  returned  or  filed  in  the  clerk's  office. 

II.  The   claim  that  one  was  issued  amounts  to  nothing;  for 
nothing  but  the  record  comes  up  on  this  motion.     It  might  be 
proper  to  consider  it  on  a  motion  in  the  court  below,  to  file  it 
nunc  pro  tune  and  amend  the  record. 

III.  The  case  therefore  stands  upon  the  naked  record,  which 
shows  that  no  precept  or  venire  process  was  issued  and  return- 
ed to  summon  either  the   grand  jury  that  found   the  bill  of 
indictment,  or  the  petit  jury  which  tried  and  convicted  the 

VOL.— II  20 
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prisoner.  The  statute  of  this  state  absolutely  requires  this  pro- 
cess. (2  Rev.  St.  206,  §  37  and  §  38.) 

It  is  recognized  as  a  process,  (2  Rev.  St.  438,  §69)  in  the 
statute,  regulating  proceedings  on  the  election  or  appointment 
of  a  new  sheriff,  and  is  doubtless  to  be  returned  by  the  sheriff 
with  his  endorsement  of  his  doings  thereon,  signed  by  him. 
(See  §75-77,  of  2  R.  £.440,  414;  2  R.  S.  722,  sec.  11  and  12.) 

It  was  necessary  at  common  law,  and  is  still  held  necessary 
except  where  it  is  abolished  by  statute.  (1  Chitty's  Cr.  Law, 
310,  503;  1  Spencer,  218;  Chase  v.  The  State.) 

And  its  omisson  is  fatal  to  the  conviction  in  this  case.  (18 
John  R.  212;  People  v.  McKay,  2  Southard,  539;  Nicholas  v. 
The  State,  1  Richardson,  188;  The  State  v.  Williams,  1  Spen- 
cer, 218;  1  R.  L.  328,  sec.  17;  2  R.  S.  733,  sec.  4;  Halsted, 
298.) 

IV.  The  revised  statutes  abolish  this  venire  process  in  Courts 
of  Sessions.  (2  R.  S.  724,  §  25.)  And  in  civil  cases,  (2  R.  S. 
410,  §  9.) 

It  being  still  required  in  Courts  of  Oyer  and  Terminer  it  can 
not  be  dispensed  with.  This  and  the  other  statutes  regulating 
the  summoning  and  return  of  grand  and  petit  jurors,  being  in 
pari  materia,  must  be  read  and  considered  together.  Spencer, 
Ch.  J.  in  18  J.  R.  217. 

And  in  affirmative  statutes,  such  parts  of  the  prior  as  may 
be  incorporated  into  the  subsequent  statute,  or  are  consistent 
with  it,  must  be  considered  in  force.  (3  How.  U.  S.  R.  636.) 

And  every  clause  and  word  of  a  statute  shall  be  presumed  to 
have  been  intended  to  have  some  force.  (22  Pick.  571.) 

If  they  may  stand  together  they  shall.  (4  Gill,  and  John.  1, 
and  see  4  Blackf.  148.) 

R.  H.  Gardner,  (District  Attorney,)  for  the  people. 

I.  The  precept  required  to  be  issued  by  the  district  attorney 
commanding  the  sheriff  "  to  summon  the  grand  jurors,"  is 
merely  directory,  and  the  want  of  it  did  not  prejudice  the  rights 
of  the  defendant,  for  the  following  reasons,  viz: 


ONONDAGA,  DECEMBER,  1853.  155 

McGuire  v.  The  People. 

1st.  This  precept  is  required  by  the  44th  section  of  chapter 

1,  title  4,  and  part   111  of  the  revised  statutes,  commanding 
the  sheriff  first  to  summon  the  jurors  who  shall  have  been 
drawn  in  his  county  pursuant  to  law. 

2d.  To  bring  before  the  court  all  prisoners  in  prison,  and  to 
bring  all  process,  proceedings,  &c.,  concerning  said  prisoners, 
&c. 

3d.  To  make  proclamation  in  the  manner  described  by  law, 
notifying  persons  bound  by  recognizance  to  appear  at  such 
court,  and  requiring  all  justices  of  the  peace,  coroners,  &c.,  to 
return  the  writs  and  precepts  in  their  hands,  &c. 

This  precept  has  nothing  to  do  with  the  drawing  or  summon- 
ing either  the  grand  or  petit  jurors.  That  is  provided  for  in  a 
separate  statute  to  wit:  title  4,  chap,  vn,  part  3,  and  article 

2,  page  507  of  volume  2  of  the  third  edition  of  the  revised 
statutes. 

If  this  precept  was  necessary,  the  want  of  it  was  waived  by 
the  defendant  in  going  to  trial  without  objection  upon  that 
ground,  and  it  can  not  be  objected  in  this  way  that  there  was 
any  irregularity  in  the  summoning  or  empanneling  of  the 
grand  jury.  (1  Selden's  Reports,  531.) 

This  precept  is  unnecessary,  so  far  as  Courts  of  Sessions  are 
concerned,  and  yet  the  grand  jury  at  the  sessions  may  indict 
for  murder  or  arson.  (2  R.  S.  724.) 

II.  The  statute  of  1813,  required  the  sheriff  to  summon  the 
jury  by  virtue  of  a  writ  of  venire  facias,  and  no  drawing  then 
took  place.     (Laws  of  1813,  pages  226,  227,  vol.  Ij  pages  339, 
340,  vol.  I,  Laws  1813.) 

The  manner  of  summoning  jurymen  for  the  Court  of  Ses- 
sions, is  pointed  out  by  section  4th  of  chapter  18,  of  the  laws 
of  1813,  pages  150,  151,  vol.  2.) 

No  venire  is  now  necessary,  the  same  being  dispensed  with 
by  the  laws  of  1827,  and  by  the  revised  statutes.  (Laws  1827, 
page  312,  §  1,  2;  2  R.  S.  3  ed.  page  807;  Graham's  Practice, 
2d  ed.  273.) 

III.  These  matters  may  be  amended  even    after  judgment, 
where  the  substantial  rights  of  the  party  are  not  injured  or  preju- 
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diced.  And  no  pretence  is  made  in  this  case  that  the  defend- 
ant is  prejudiced  by  the  omissions  complained  of.  (7  Wend. 
417,  2  R.  S.  3d  ed.  519;  7  Cowen,  382;  4  Demo,  68;  4  Cowen, 
550;  Chamberlain  v.  Spencer.} 

The  principle  governing  in  cases  of  this  kind,  is  that  if  no 
injustice  was  done  the  party,  the  court  will  not  interfere. 
(People  v.  Vermilya,  7  Cowen,  382;  12  East.  230;  4  Barn.  & 
Md.  430;  5  Cowen,  289;  7  Cowen,  232;  6  Cowen,  584;  7 
Wend.  417.) 

PRATT,  J. — It  is  conceded  in  this  case,  that  no  precept  was 
issued  by  the  district  attorney  for  summoning  the  grand  jury, 
who  found  the  bill  of  indictment  against  the  prisoner.  The 
district  attorney  has  pleaded  to  the  special  assignment  of  error, 
that  a  precept  for  summoning  the  petit  jury,  by  whom  he  was 
convicted  was  actually  issued,  and  that  the  same  is  now  on  file 
in  the  office  of  the  sheriff  of  the  county.  It  appears,  by  the 
return  of  the  clerk  to  the  certiorari,  which  was  issued  to  him 
upon  an  allegation  of  diminution,  that  no  such  precept  has 
ever  been  returned  to  the  office  of  the  clerk  of  the  court,  and 
that  none  is  on  file  in  this  office.  It  is  insisted  by  the  counsel 
for  the  prisoner,  that  the  mere  issuing  such  precept  is  of  no 
avail,  but  that  it  must  be  returned  by  the  sheriff  to  the  court, 
that  it  may  be  filed  and  become  a  part  of  the  record,  that  the 
want  of  the  precept  and  return  in  the  record  brought  up,  is 
error  for  which  the  judgment  should  be  reversed. 

I  am  inclined  to  the  opinion,  that  this  position  is  correct. 
The  office  of  the  writ  of  error,  is  to  bring  up  the  record  for 
the  inspection  of  the  appellate  court,  as  well  the  judgment 
record  as  any  of  the  out  branches  of  the  record,  which  are 
claimed  to  be  defective. 

The  execution  of  the  process  of  the  court,  can  only  appear 
by  the  return  of  the  officer  whose  duty  it  is  to  execute  it,  and 
no  action  of  the  court,  based  upon  the  execution  of  such  pro- 
cess can  be  regularly  taken,  until  it  shall  appear  by  the  records 
themselves  that  such  process  has  been  duly  executed. 

Hence  it  follows,  that  the  regularity  of  all  the  proceedings 
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of  the  court  should  appear  by  the  record  itself,  and,  upon  writ 
of  error,  if  the  appellate  court  upon  an  inspection  of  such 
record,  finds  any  material  defect  in  it,  the  judgment  should  be 
reversed. 

It  is  not  necessary  to  decide  whether  the  Oyer  and  Terminer 
might  not  have  allowed  a  return  to  have  been  made  and  filed 
nunc  pro  tune.  No  such  thing  was  in  fact  done,  and  we  must 
pass  upon  the  sufficiency  of  the  record  as  it  now  is.  We  come 
back  then  to  the  question,  whether  the  omission  to  issue  jury 
process  is  a  fatal  error,  for  which  the  judgment  of  the  Oyer 
and  Terminer  should  be  reversed. 

In  regard  to  the  precept  for  summoning  the  petit  jury,  the 
point  has  been  directly  adjudicated  in  this  state,  in  the  case  of 
The  People  v.  McKay,  ( IS  /.  R.  212.) 

The  prisoner  in  that  case,  had  been  convicted  of  murder  at 
the  Allegheny  Oyer  and  Terminer.  It  was  moved  upon  a  re- 
turn to  a  certiorari,  showing  that  the  precept  for  summoning 
the  petit  jury  was  without  seal,  and  that  no  return  had  been 
made  to  it  by  the  sheriff,  that  the  judgment  be  arrested. 

The  motion  was  granted  by  the  Court,  Ch.  J.  SPENCER, 
giving  the  opinion. 

It  will  be  seen  by  examining  the  statutes  in  force  at  that 
time,  and  comparing  them  with  the  Revised  Statutes,  that  they 
were  substantially  the  same  so  far  as  they  affect  the  question 
under  consideration.  (See  2  R.  L.  508,  sec.  13,  24  to  30;  1 
jR.  L.  328;  sec.  11  and  19;  2  R.  S.  206;  sec.  37  and  38;  1  R. 
S.  339;  sec.  Id  and  16.) 

Precisely  the  same  answers  were  made  to  the  objection  upon 
the  argument  in  that  case  that  were  made  upon  this,  to  wit: 
that  the  jury  were  drawn  and  summoned  pursuant  to  specific 
directions  in  the  statute,  and  that  a  precept  was  therefore  a 
mere  matter  of  form.  But  the  court  in  that  case  held  the 
objection  fatal,  and  arrested  the  judgment.  The  case  was 
argued  by  very  able  counsel  on  both  sides,  and  after  careful 
deliberation,  the  decision,  for  aught  that  appears  in  the  report, 
was  made  by  the  unanimous  concurrence  of  all  the  members  of 
that  very  able  court.  We  should  not,  therefore,  even  if  we 
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doubted  its  correctness,  feel  at  liberty  to  overrule  this  decision; 
but  we  are  satisfied  that  it  is  well  sustained  upon  authority. 

At  common  law,  a  precept  to  summon  the  jury  was  always 
necessary.  (1  Chitty  Crim.  L.  505,  508.)  The  different  courts 
had  different  kinds  of  process,  but  in  all  the  courts,  process  of 
some  kind  was  absolutely  essential.  It  was  the  authority  under 
which  the  sheriff  summoned  the  jury,  and  it  was  only  upon  the 
return  of  the  process,  that  the  court  acquired  jurisdiction  to 
impannel  the  jury  and  try  the  cause.  In  some  of  the  courts  a 
special  venire  was  necessary  in  each  case,  but  before  the  jus- 
tices of  jail  delivery,  a  general  precept  was  issued  upon  which 
a  jury  of  a  given  number  were  summoned,  out  of  which  a  panel 
for  the  several  cases  as  they  were  tried,  was  awarded  orally, 
thus  conforming  somewhat  to  our  own  practice.  (1  Chit.  Crim. 
Law,  506.) 

Our  statute,  so  far  from  dispensing  with  this  process,  per- 
emptorily directs  it  to  be  issued  by  the  district  attorney  of  the 
county,  at  least  twenty  days  before  the  time  of  holding  any 
court  of  Oyer  and  Terminer,  and  in  every  such  precept,  the 
sheriff  is  commanded,  among  other  things,  "  to  summon  the 
persons  who  shall  have  been  drawn  in  his  county  pursuant  to 
law,  to  serve  as  grand  and  petit  jurors  at  the  said  court,  to  ap- 
pear thereat."  (2  R.  S.  206,  §  37,  38.)  This  precept  is  still, 
therefore,  retained  as  the  authority  to  the  sheriff;  and  for  dis- 
obedience to  this,  he  may  be  attached  or  otherwise  made  ame- 
nable for  neglect  of  duty. 

Upon  the  opening  of  the  court,  when  proclamation  is  made 
for  him  to  return  the  writs  and  precepts  delivered  to  him,  it  is 
his  duty,  if  he  has  not  before  returned  it,  to  return  it  then. 
Those  provisions  for  returning  the  jurors  by  officers  of  towns, 
and  for  drawing  the  same  by  the  county  clerk  and  other  officers, 
are  made  for  securing  the  attendance  of  competent  jurors,  as 
well  as  for  equalizing  the  burthen  of  jury  duty  among  all  the 
competent  ci'tizens  of  the  county,  but  they  do  not  in  any  wise 
affect  the  necessity  of  vesting  the  sheriff  with  competent 
authority  to  summon  them  and  the  court  to  impannel  them. 
Similar  provisions  are  contained  in  the  English  statutes,  for 
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securing  the  attendance  of  competent  jurors,  and  for  equalizing 
the  burthen  of  jury  duty;  but  it  was  never  supposed  that  such 
provision  obviated  the  necessity  of  jury  process.  And  a  late 
English  writer,  in  speaking  of  jury  process  in  civil  actions,  re- 
marks "  that  though  the  making  out  the  jury  process,  getting 
it  duly  returned  and  annexed  to  the  record,  is  now  little  more 
than  a  form,  it  is  a  form,  the  observance  of  which  is  so  essential, 
that  if  it  be  neglected,  there  can  be  no  valid  trial  of  the  cause." 
(Smith  on  JJctions  at  Law,  125.) 

Suppose  the  sheriff  had  entirely  neglected  to  summon  the 
jury,  and  that  they  had  come  together  of  their  own  accord, 
could  a  valid  trial  have  been  had  in  such  a  case?  It  seems  to 
me  very  clear,  that  there  could  not  have  been  a  valid  trial 
before  such  a  jury,  yet  this  record  furnishes  no  evidence  that 
the  jury  were  not  thus  impanneled  in  this  case.  It  is  said  that 
the  legislature  has  abolished  jury  process  in  courts  of  Sessions 
and  in  civil  cases.  But  this  fact,  instead  of  affording  an  argu- 
ment in  favor  of  the  right  to  disregard  the  statute  requiring 
process  to  be  issued  for  summoning  jurors  for  courts  of  Oyer 
and  Terminer,  affords  an  argument  on  the  other  side.  The  fact 
that  the  legislature  has  retained  it  for  the  latter  courts,  while  it 
has  been  abolished  for  the  former,  shpws  that  the  distinction 
was  designed;  and  it  is  not  for  the  courts  to  decide  what  the 
statute  peremptorily  enjoins  may  be  dispensed  with  as  a  mere 
matter  of  form  and  as  unnecessary.  If  the  abolition  of  such  pro- 
cess is  found  to  work  well  in  courts  of  Sessions  and  in  civil 
cases,  the  legislature  may  hereafter  extend  it  to  all  the  couits; 
but  until  that  shall  be  done  by  legislation,  we  must  follow  the 
well  settled  rules  of  law  in  relation  to  it. 

That  the  defect  is  vital  and  constitutes  error  in  the  record, 
for  which  the  judgment  should  be  reversed,  is  settled  by  re- 
peated adjudications,  both  in  this  country  and  in  England. 

In  State  v.  Williams,  (1  Rich.  188,)  in  the  Court  of  Appeals 
of  South  Carolina,  there  was  a  motion  in  arrest  of  judgment, 
on  the  ground  that  the  grand  jury  who  found  the  bill,  and  the 
petit  jury  who  convicted  the  prisoner,  were  summoned  by  writs 
of  venire  without  the  seal  of  the  court.  The  motion  was 
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granted,  and  the  judgment  in  this,  as  well  as  in  three  other 
cases  in  which  the  defendants  had  been  indicted  and  tried  by 
the  same  jurors,  was  arrested. 

In  a  previous  case,  The  State  v.  Dazin,  (1  Spears,  211,)  the 
prisoner  was  convicted  of  murder,  and  the  same  objection  was 
taken,  with  the  same  result.  I  have  not  had  access  to  the 
statutes  of  that  slate,  but  from  what  was  said  in  the  case  of  the 
State  v.  Crosby,  (2  Harper,  90,)  they  provided  for  drawing  the 
jury  somewhat  in  the  manner  provided  by  the  statutes  of  this 
state.  It  is  said  in  that  case,  that  the  important  object  of  obtain- 
ing an  impartial  jury  is  secured  by  the  manner  of  drawing  them, 
which  is  not  affected  or  controlled  in  the  least  by  the  manner 
of  summoning  them;  that  the  writ  of  venire  was  the  authority 
of  the  sheriff,  and,  as  the  process  of  the  court,  merely  secured 
the  attendance  of  the  jurors.  (See  also  State  v.  McElmundy, 
1  St.  Tr.  33.) 

The  case  of  Rogers  v.  Smith  and  another,  in  the  King's 
Bench,  (1  Ad.  fy  EL  772,)  was  a  civil  case,  but  particularly 
applicable  to  the  point  now  in  question.  For  it  would  scarcely 
be  contended  that  less  regard  should  be  paid  to  errors  of  this 
kind  in  criminal  than  in  civil  cases,  especially  when  life  is 
involved.  That  was  a  writ  of  error  coram  nobis,  and  the  error 
assigned  was  that  there  "  was  no  return  of  the  distringas  jura- 
tores  by  the  sheriff  or  other  officer  therein  mentioned,  nor  any 
panel  of  the  jurors  returned  and  annexed  thereto."  In  England, 
in  the  Queen's  Bench,  there  are  two  writs  issued;  the  venire 
facias,  wrhich  is  made  returnable  at  the  court  at  Westminster, 
and  the  distringas  juratores,  which  is  made  returnable  at  court 
on  a  day  therein  named,  unless  sooner,  &c. 

The  former  of  these  writs  the  sheriff  does  not  execute,  but 
makes  out  a  panel  of  the  jurors  and  returns  the  names,  (Smith 
on  Actions  at  Law,  p.  119.)  Upon  the  issuing  of  the  distringas 
to  the  sheriff,  he  summons  the  jurors  whose  names  he  has  re- 
turned on  the  panel,  and  returns  the  same  to  the  court  with 
the  panel  annexed.  In  the  case  above  cited,  the  error  alleged 
was  that  the  sheriff  had  made  no  return  to  the  distringas,  nor 
annexed  thereto  a  panel  of  the  jurors. 
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The  Court  of  Queen's  Bench  reversed  the  judgment.  Lord 
Denman,  delivered  the  opinion  of  the  court,  and  held  that  at 
common  law,  the  want  of  a  return  or  a  defective  return  was 
error.  (See  also  Cro.  Eliz,  311;  ib.  587;  3  Buls.  220;  Cro. 
El.  509;  1  Roll.  295;  Hob.  130;  Cro.  Jac.  188.) 

It  appears  from  the  remarks  of  the  author  in  Smith  on 
Actions  at  Law,  above  cited,  that  the  issuing  of  these  writs 
is  mere  matter  of  form.  He  says,  "  in  fact  they  are  now 
little  more  than  forms,  for  by  6  Geo.  4,  C.  50,  sec.  15,  the 
sheriff  is  obliged  to  return  the  same  panel  of  jurors  for  the  trial 
of  all  common  jury  causes,  instead  of  being  allowed  as  he 
anciently  was,  to  return  any  duly  qualified  persons  he  pleased; 
so  that  the  opportunity  for  investigation  is  now  given  in  another 
way,  and  any  body  may  know  long  before  the  day  of  trial, 
the  names  of  the  jury  specified  in  this  panel."  It  will  also  be 
noticed  by  examination,  that  the  English  statute  of  amend- 
ments is  much  broader  and  more  extensive  than  our  statute 
of  amendments,  applicable  to  criminal  courts.  (See  also  Beek- 
man  \.  Rye,  Cro.  Eliz,  587;  Rowland  Case,  5  Rep.  416;  3 
Buls.  220;  5  T.  R.  462.) 

Upon  the  defect  in  the  want  of  a  venire  for  summoning  the 
grand  jury,  it  is  not  necessary  to  pass.  Judge  Nelson  held  in 
the  Circuit  Court  of  the  United  States,  in  the  Jerry  Rescue 
Cases,  that  our  statute  which  takes  away  the  right  of  challenge 
to  the  array  of  grand  juries,  had,  by  implication,  taken  away 
the  right  to  raise  the  objection  in  any  form.  If  an  objection 
exists  to  the  summoning  of  the  jury,  which,  previous  to  our 
revised  statutes,  would  be  a  good  objection  on  a  motion  to- 
quash,  or  upon  a  writ  of  error,  and  which  might  also  be  a  good' 
objection  as  a  ground  of  challenge  to  the  array,  I  do  not 
clearly  perceive  how  the  taking  away  the  rights  of  challenge 
to  the  array  for  such  cause,  would  necessarily  deprive  the 
party  of  his  other  common  law  remedies. 

It  seems  to  me  it  would  rather  strengthen  his  right  to  avail 
himself  of  his  other  remedies.  The  right  of  trial  by  jury,  as 
well  as  the  exemption  from  being  held  to  answer  for  crime,, 
unless  upon  presentment  of  a  grand  jury,  is  the  boast  of  the- 
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common  law,  and  is  guarantied  by  the  fundamental  law  of 
both  the  state  and  national  governments. 

That  these  juries  should  be  composed  of  impartial  and  com- 
petent men,  has  been  the  constant  care  of  both  legislatures  and 
courts  during  the  whole  history  of  the  common  law.  And 
the  citizen  has  not  been  compelled  to  rely  alone  upon  the 
fidelity  of  public  officers  to  secure  this  right,  but  he  has  always 
been  allowed  to  watch  the  proceedings  himself. 

He  has  always  been  allowed  the  largest  liberty  in  availing 
himself  of  any  defect  in  the  proceedings,  or  in  any  want  of 
conformity  to  the  prescribed  forms  of  procedure.  It  is  true  that 
the  legislature  have  removed  many  of  these  old  land  marks  of 
the  common  law,  have  abolished  many  of  those  writs  and  pro- 
cesses, which  were  once  deemed  essential.  Yet  the  courts  are 
to  follow  the  legislature  and  not  anticipate  its  action.  They 
should  not  by  judicial  decision,  attempt  to  abolish  those  re- 
maining requirements  of  the  common  law  which  the  legislature 
have  thought  best  to  leave  unmolested. 

Suppose  in  drawing  a  grand  jury  under  our  statute,  the  clerk 
or  some  one  else,  should  so  arrange  the  ballots  in  the  box  that 
the  names  of  persons  hostile  to  the  accused  would  most  certainly 
be  drawn.  This  would  not  under  our  statute  be  a  cause  of 
challenge  to  the  array. 

But  is  there  no  remedy  for  the  accused  in  such  case?  The 
right  of  challenge  to  the  grand  jury  is  practically  of  little  im- 
portance, for  in  many  cases  the  accused  has  no  knowledge  that 
any  proceedings  are  pending  against  him,  until  the  indictment 
is  found.  But  the  right  to  object  to  the  proceedings  after  the 
indictment  is  found,  is  one  of  the  most  important  rights  secured 
to  the  citizen. 

The  fair  inference  it  seems  to  me  to  be  drawn  from  the  consid- 
eration of  the  whole  subject,  is,  that  the  legislature  took  away  the 
right  of  challenge  to  the  array,  for  the  reason  that  it  was  of 
no  practical  benefit,  designing  to  leave  all  the  other  common 
iaw  rights  of  the  accused  unimpaired.  But  it  is  not  necessary 
in  this  case  to  place  our  decision  on  the  ground  of  the  want  of 
process  to  summon  the  grand  jury. 


TIOGA,  MAY,  1854.  163 


The  People  v.  Chadwick. 


We  are  satisfied  that  the  objection  in  regard  to  the  want  of 
process  for  summoning  the  petit  jury  was  fata],  and  the  judg- 
ment of  the  Oyer  and  Terminer,  must  be  reversed. 

We  will  award  a  venire  de  novo,  but  we  think  the  safer  course 
for  the  district  attorney  would  be  to  procure  a  new  indictment 
to  be  found. 

GRIDLEY  and  W.  F.  ALLEN,  JJ.,  concurred.     HUBBARD,  J., 

dissented. 

Judgment  reversed. 


SUPREME  COURT.     Tioga  General  Term,  May,  1854.    Crippen, 
Shankland,  Gray  and  Mason,  Justices 

THE  PEOPLE  vs.  JOHN  H.  CHADWICK. 

Where,  in  an  indictment  for  forgery,  under  2  R.  S.  761,  §  36,  the  intent 
charged  is,  to  defraud  the  bank  by  which  the  counterfeit  bills  purported  to 
have  been  issued,  it  is  competent  for  the  public  prosecutor,  on  the  trial,  to 
prove  by  parol  evidence,  the  existence  of  the  bank  and  the  fact  of  its  issu- 
ing bills  without  producing  an  authenticated  copy  of  its  charter.  The  rule 
of  evidence  is  the  same,  whether  the  intent  charged  be  to  defraud  the  bank 
or  to  defraud  a  third  person. 

The  prisoner  was  indicted  and  convicted  at  the  April  term 
of  the  Court  of  Oyer  and  Terminer,  in  Chemung  county,  1854, 
for  having  in  his  possession,  with  intent  to  pass  the  same, 
counterfeited  bank  bills,  with  intent  to  cheat  and  defraud  the 
Commercial  Bank,  &c.  On  the  trial  certain  exceptions  were 
taken  to  the  ruling  of  the  court,  which  will  sufficiently  appear 
in  the  following  opinion.  The  cause  was  removed  into  the 
Supreme  Court  by  certiorari  where  the  same  was  argued  at  the 
May  term,  1854,  by 

D.  S.  Dickinson,  for  the  prisoner. 

Edward  Quin,  (Dist.  Att'y  of  Chemung  county)  for  the  people 
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By  the  Court,  SHANKLAND,  J. — The  defendant  was  convicted 
at  a  late  Oyer  and  Terminer  held  in  Chemung  county  on  an 
indictment  for  having  in  his  possession  false,  forged  and 
counterfeited  negotiable  promissory  notes  or  bills,  called  bank 
bills,  purporting  to  have  been  issued  by  the  Commercial  Bank, 
a  corporation  or  company,  lately  located  or  doing  banking 
business  at  Clyde,  in  the  county  of  Wayne,  in  this  state,  and 
duly  authorized  for  that  purpose  by  the  laws  of  this  state, 
with  intent  to  utter  the  same  as  true,  with  intent  to  defraud  the 
said  Commercial  Bank,  knowing  the  same  bills  to  be  forged, 
&c. 

On  the  trial  the  district  attorney  proved  the  existence  of  said 
bank,  by  evidence,  that  there  was  such  a  bank  in  fa:t,  keeping 
a  banking  house  and  issuing  bills,  which  were  passing  as  cur- 
rency, &c.  The  prisoner's  counsel,  before  such  evidence  was 
given,  objected  thereto,  and  contended  that  the  people  must 
prove  the  existence  of  the  bank  by  producing  an  authenticated 
copy  of  its  charter,  because  the  indictment  averred  an  intent 
to  defraud  the  bank.  The  prisoner's  counsel  duly  excepted  to 
the  decision;  and  the  prisoner,  having  been  convicted,  brings 
the  cause  before  this  court,  by  certiorari.  And  now  on  the 
argument  the  prisoner's  counsel  mainly  relies  on  the  same  objec- 
tion and  contends  that  the  indictment,  having  averred  an  intent 
to  defraud  a  corporation,  its  legal  existence  must  be  proved  by 
the  best  evidence  thereof,  viz.:  its  charter  or  articles  of  asso- 
ciation. 

The  case  of  The  People  v.  De  Bow,  is  cited  as  an  authority 
in  favor  of  the  counsel's  position.  (1  Demo,  9.) 

In  that  case,  the  defendant  wras  indicted  for  having  in  his 
possession  forged  bank  notes  with  intent  to  defraud  the  Bank 
of  Warsaw.  On  the  trial  the  defendant  proved  the  existence 
of  the  Bank  of  Warsaw  by  proving  the  articles  of  association 
entered  into  by  several  individuals  in  pursuance  of  the  act  to 
"  authorize  the  business  of  banking,"  by  which  the  individuals 
proposed  to  establish  a  bank  in  the  county  of  Genesee,  by  the 
name  of  the  Bank  of  WTarsaw.  The  association  never  went 
into  operation  or  issued  any  bills.  The  defendant  insisted  that 


TIOGA,  MAY,  1854.  165 


The  People  v.  Chadwick. 


the  act,  under  which  the  association  was  formed,  was  uncon- 
stitutional, because  it  was  not  passed  by  two-thirds  of  the 
votes  of  the  legislature,  and  that  the  Bank  of  Warsaw  was 
not  a  body  capable  in  law  of  being  defrauded.  It  will  be 
perceived  the  precise  question  raised  in  that  case  was,  whether 
the  law  was  unconstitutional,  and  not,  what  is  the  character  or 
degree  of  proof  of  the  existence  of  a  corporation  required  on 
a  criminal  trial  where  the  intent  is  alleged  to  defraud  such 
corporation.  As  the  only  evidence  of  the  existence  of  the 
Bank  of  Warsaw  was  the  unconstitutional  act  and  the  articles 
formed  under  it,  and  as  the  bank  had  never  acted  as  such  or 
attempted  to  exercise  any  of  its  franchises,  it  followed,  neces- 
sarily, that  there  was  no  evidence  of  the  existence  of  such  a 
bank  either  de  facto  or  de  jure.  It  was  not  discussed  in  that 
case,  therefore,  whether  proof  of  a  corporation  de  facto  was 
competent  evidence  of  its  existence  or  not.  In  the  case  at  bar 
the  precise  question  is,  whether  evidence  of  a  bank  de  facto, 
by  proof  of  its  having  a  banking  house,  issuing  bank  bills 
which  pass  as  currency  and  the  exercise  of  the  usual  banking 
powers,  is  competent  and  sufficient  evidence  of  its  existence  on 
a  trial  against  the  prisoner  on  such  an  indictment  as  this  is. 

In- the  absence  of  judicial  authority  I  should  hesitate  to  pro- 
nounce it  sufficient,  but  if  the  principle  has  been  settled, 
holding  it  competent  and  sufficient,  I  think  we  are  bound  to 
sustain  the  ruling  in  this  case. 

In  The  People  v.  Caryl,  (12  Wend.  R.  547)  it  was  held  that 
on  an  indictment  for  stealing  foreign  bank  bills  it  was  not 
.necessary  to  produce  the  highest  evidence  of  the  existence  of 
the  banks,  such  as  proof  of  the  original  charters  or  acts  of  the 
government  incorporating  the  companies;  but,  proof  that 
there  were  such  banks  de  facto  was  sufficient.  And  so,  as  to 
the  bills,  it  was  not  necessary  to  prove  by  positive  testimony 
that  the  names  subscribed  to  them  were  in  the  handwriting  of 
the  officers  of  the  banks;  but  it  should  at  least  be  proved  by  a 
witness  familiar  with  the  bills,  that  he  believed  them  to  be  gen- 
uine. See  also  the  case  of  Johnson  v.  The  People,  (4  Denio 
R.  364)  where  a  like  decision  was  made.  So,  in  the  case  of 
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The  People  v.  Smith  Davis,  (21  Wend.  R.  309)  where  the  de- 
fendant was  convicted  of  having  in  his  possession  counterfeit 
bank  bills  with  intent  to  pass  them,  it  was  held  that  it  was  not 
necessary  that  the  prosecution  should  produce  and  prove  the 
charter  of  the  Morris  Canal  company,  the  corporation  purport- 
ing to  issue  the  bill,  and  that  it  was  enough  to  prove  its  exist- 
ence by  other  evidences.  Nelson,  J.,  in  giving  the  opinion  of 
the  court,  says,  "under  the  old  law  (that  is,  previous  to  1830) 
the  existence  of  the  company  as  well  as  the  genuine  or  coun- 
terfeit signature  of  the  officers  (as  the  case  might  be)  was 
frequently  involved  in  the  issue;  and  it  must  have  been  so  in 
the  case  of  altered  notes,-  and  yet  secondary  evidence,  such  as 
the  acts  and  operations  of  the  institution  and  the  like,  have 
been  invariably  received  at  the  Oyer  and  Terminer."  It  is 
true  the  court  in  that  case  go  on  to  decide  that  under  the  Re- 
vised Statutes  it  was  not  necessary  to  prove  the  existence  of  a 
corporation  from  which  the  bill  purports  to  have  been  issued, 
in  order  to  bring  the  case  within  the  statute,  and  that  it  is  suffi- 
cient if  the  bill  on  its  face  purports  to  have  been  issued  by  an 
authorized  company,  yet  I  consider  the  first  point  above  men- 
tioned as  Ihe  enunciated  opinion  of  the  court  equally  with  the 
other. 

The  above  cases  establish  the  rule  to  be  that  where  the  crime 
charged  is  the  having  counterfeited  bank  bills  in  possession 
with  intent  to  defraud  third  persons,  it  is  competent  to  prove 
the  existence  of  the  corporation  or  company  whose  bills  are 
forged  by  acts  of  user;  and  that  the  best  evidence  is  not  re- 
quired. So,  too,  where  the  crime  charged  is  stealing  bank 
bills.  Now,  is  there  any  reason  for  requiring  higher  evidence 
of  the  existence  of  the  corporation,  in  a  case  where  the  intent 
is  charged  to  defraud  the  corporation,  than  where  the  intent  is 
to  defraud  a  third  person?  It  is  said,  yes;  because  if  there  is 
no  such  corporation  the  intent  charged  is  not  possible.  But  il 
may  be  answered,  true,  but  if  there  is  no  such  bank  its  bills 
can  not  be  forged  and  therefore  the  whole  crime  is  impossible. 
The  legal  answer  is,  that  in  both  cases  the  existence  of  the 
corporation  must  be  established  in  order  that  the  crime  may  be 
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possible  and  the  same  kind  and  degree  of  evidence  that  will  be 
sufficient  to  establish  its  existence  in  one  case  will  be  sufficient 
in  the  other. 

It  would  be  singular,  indeed,  if  as  between  the  people  and 
the  prisoner,  the  whole  nature  and  degree  of  evidence  requisite 
to  prove  the  existence  of  a  corporation,  should  be  changed, 
where  the  object  is  to  convict  of  an  intent  to  defraud  a  bank 
by  means  of  forged  bills  on  its  own  or  another  bank,  and 
where  the  object  is  to  convict  of  an  intent  to  defraud  by  pass- 
ing the  said  bills.  I  see  no  sound  reason  for  a  distinction  of 
the  kind  contended  for,  and  repudiate  its  existence. 

The  machine  and  materials  for  counterfeiting  coin,  &c., 
found  in  the  prisoner's  possession  at  the  same  time  the  coun- 
terfeited bills  were,  were  properly  received  in  evidence  for  the 
purpose  of  proving  guilty  knowledge  of  the  prisoner,  as  to  the 
bills,  &c.,  in  question. 

The  court  was  not  in  an  error  for  refusing  to  charge  as  re- 
quired by  the  prisoner's  counsel  that  the  jury  must  be  satisfied 
the  prisoner  had  the  spurious  bills  with  intent  to  pass  them 
within  the  jurisdiction  of  this  state  in  order  to  convict. 

In  my  opinion  the  prisoner  was  legally  convicted  and  sen- 
tence should  pass  against  him. 

The  court  concurred  in  the  above  opinion,  and  the  prisoner 
was  sentenced  to  the  state  prison. 
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SUPREME  COURT.     Kings  General  Terra,  January,  1855.     S.  B. 
Strong,  Rockwell  and  Dean,  Justices. 

ERASTUS  VAN  ZANT  pl'ff  in  error  vs.  THE  PEOPLE  def  ts  in  error. 

It  is  not  a  misdemeanor,  under  the  statute,  for  an  innkeeper  to  sell  spirituous 
liquors  to  be  drank  on  the  premises,  on  Sunday,  to  persons  not  lodgers  or 
travelers. 

This  was  a  writ  of  error  to  the  Court  of  Sessions  of  the 
county  of  Rockland.  The  plaintiff  in  error  was  indicted  in  the 
Court  of  Sessions  of  Rockland  county  for  a  misdemeanor.  The 
first  count  of  the  indictment  charged  the  keeping  of  a  disorderly 
house.  The  second  and  third  counts  charged  that  the  plaintiff 
in  error,  being  an  innkeeper,  sold  strong  and  spirituous  liquors 
to  be  drank  in  his  inn,  to  persons  not  lodgers  or  travelers, 
against  the  form  of  the  statute,  &c.  The  language  of  these 
counts  is  more  particularly  set  forth  in  the  opinion  of  the  court. 
The  plaintiff  in  error  pleaded  not  guilty  to  the  first  count  and 
demurred  to  the  second  and  third  counts,  and  the  public  prose- 
cutor joined  in  demurrer.  The  court  below  gave  judgment 
against  the  plaintiff  in  error  on  the  second  and  third  counts. 

Andrew  Fallon,  for  plaintiff  in  error. 

I.  Selling  liquor  on  Sunday  is  not  an   indictable   offence  at 
common  law,  and  is  no  where  in  the  statute  declared  to  be  a 
misdemeanor. 

II.  The  statute  merely  subjects  the  person  offending  against 
Is  provisions  to  a  penalty  of  two  dollars  and  fifty  cents,  to  be 

recovered  by  the  overseers  of  the  poor  of  the  town  where  the 
act  is  committed.  (2  R.  S.  p.  83,  §68,  4th  ed.) 

III.  All  business  was  lawful  on  Sunday  at  the  common  law, 
and  all  acts  which  are  not  prohibited  by  the  statute,  or  forbidden 
by  the  common  law,  may  lawfully  be  performed  on  that  day. 
(Boynton  v.  Paige,  13  Wend.  430;  Story  v.  Elliot,  8  Cow.  27; 
Sayles  v.  Smith,  12  Wend.  57;  7  Barnwell  #  Cress.  232.) 
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IV.  Where  a  new  offence  is  created,  the  remedy  prescribed 
by  the  statute  must  be  pursued  and  no  other.  (People  v.  Stevens, 
13    Wend.   341;  Clark  \.  Brown,    18   Wend.  220;  Stafford  \. 
Ingersoll,  3  Hill,  38;   Renwick  v.  Morris,  1  Hill,  576;  Mmy  v. 
Harris,  5  JoAw.  175.) 

V.  Where  no  penalty  is  imposed  in  the  section  of  the  statute 
prohibiting  the  doing  of  an   act,  nor  in  any  other  section  or 
statute,   the   doing  such  act  shall   be   deemed  a  misdemeanor. 
(2R.  S.  880,  §54,  4th  ed.) 

VI.  There  being  a  particular  penalty  prescribed  for  selling 
liquor  on  Sunday,  and  a  particular  remedy  and  method  of  pro- 
ceeding pointed  out  in  the  section  containing  the  prohibition, 
such   method    of  proceeding  must   be  pursued  and  no  other. 
( 1  Russell  on  Crimes,  50. ) 

J3.  E.  Suffern,  for  defendant  in  error. 

I.  All  disorderly  inns  or  ale  houses  are  public  nuisances,  and 
the  keeping  of  such,  when  laid  as  a  common  nuisance,  is  an 
indictable  offence  at  common  law.  (4  Black.  Com.  167;  Hun- 
ter v.  Com.,  2  Serg.  Sf  Raw.  298.) 

II.  The  selling  of  strong  or  spirituous  liquor  on  Sunday  in 
licensed   inns  or  taverns,  except  in  cases  allowed  by  law,  is, 
upon  general  principles,  the  subject  of  indictment  at  common 
law;  in  as  much  as  it  tends  to  a  breach  of  the  peace,  disturbs 
public  order,  and  is  injurious  to  public  morals.  (1  Russell  on 
Crimes,  46;  1  Haw.  P.  C.   c.  5,  §  1;  7  Cowen,  258,  People  v. 
Smith.} 

III.  The  statute  prescribing  a  penalty  for  selling  strong  or 
spirituous  liquors  on  Sunday,   except  in  the  cases  therein  ex- 
cepted,  and  the  method  of  proceeding,  does  not  create  a  new 
offence;  and  where  a  statute  merely  attaches  a  new  penalty  to 
that  which  was  an  indictable  offence  at  common  law,  the  pro- 
secutor may  pursue   either  remedy.    (Whart.  Crim.  Law,  6;  3 
Hill,  38)   " 

VOL.  II.  22 
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IV.  The  selling  of  strong  and  spirituous  liquors  on  Sunday 
in  a  licensed  inn  or  tavern,  to  others  than  those  excepted  by 
statute,  constitutes  or  tends  to  constitute  such  house  a  disorderly 
house,  and  its  keeper  may  be  indicted  for  the  misdemeanor;   as 
such  act  from  its  nature  prejudicially  affects  the  proper  observ- 
ance of  the  sacred  day,  and  the  good  order  and  morals  of  the 
community.  (2  Serg.  #  R.  91;   1  East  P.  C.  c.  1,  §  1.) 

V.  Profanation  of  the  Lord's  day,  or  Sunday,  is  by  a  variety 
of  statutes  punishable,  &c.;  but  it  is  also  said  to  be  indictable 
at  common  law,  and  there  is  a  precedent  of  such  an  indictment 
against  a  butcher,  in  which  he  is  charged  to  be  a  common  sab- 
bath breaker  and  profaner  of  the  Lord's  clay,  and  for  having, 
within  certain  times  mentioned,  kept   public  and  open  shop, 
and  exposed  meat  to  sale  to  divers  persons  unknown.  (1  East 
P.  C.  ch.  3.) 

DEAN,  J. — The  plaintiff  in  error,  was  indicted  in  the  Rock- 
land  sessions,  for  keeping  a  disorderly  house,  and  also  for 
selling  on  Sunday,  while  a  licensed  inn  keeper,  strong  and 
spirituous  liquors  to  persons  other  than  travelers  or  lodgers. 
To  the  count  of  the  indictment  charging  the  keeping  of  a  dis- 
orderly house,  he  pleaded  not  guilty.  To  the  other  counts  he 
demurred.  The  Court  of  Sessions  held  the  counts,  to  which 
the  demurrer  was  interposed,  sufficient,  and  ordered  judgment 
against  the  defendant,  who  brought  a  writ  of  error  to  this 

O  '  O 

court.  The  first  count  demurred  to  is,  that  the  said  Erastus 
Vanzant  being  the  keeper  of  an  inn  or  tavern  in  said  town  of 
Ramapo,  in  the  county  of  Rockland  aforesaid,  heretofore  to 
wit:  on  Sunday  the  first  day  of  May,  in  the  year  of  our  Lord 
1S53,  and  on  divers  Sundays  between  that  day  and  the  finding 
of  this  inquisition,  and  while  the  said  Erastus  Vanzant,  was 
the  keeper  of  such  inn  or  tavern  at  Ramapo,  willfully  and  un- 
lawfully, and  contrary  to  the  provisions  of  the  statute  in  such 
cases  made  and  provided,  did  sell  and  dispose  of  strong  and 
spirituous  liquors  to  one  Archibald  Cooper,  to  be  drank  in  the 
inn  or  tavern  of  the  said  Erastus  Vanzant,  the  said  Archibald 
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Cooper  then  and  there  not  being  a  lodger  in  such  inn  or  tavern, 
and  the  said  Archibald  Cooper  then  and  there  not  being  a  per- 
son actually  traveling  on  said  first  clay  of  May,  and  on  the  said 
divers  other  Sundays  above  mentioned,  in  the  cases  allowed  by 
law;  and  other  wrongs  and  misdemeanors  then  and  there  did, 
to  the  evil  example  of  all  others,  in  like  cases  offending  against 
the  form  of  the  statute,  in  such  case  made  and  provided,  aijd 
against  the  peace  of  the  people  of  the  state  of  New  York, 
and  their  dignity." 

The  charge  expressed  in  other  language  is  that  Vanzant 
being  an  innkeeper,  sold  on  Sunday  strong  and  spirituous 
liquors  to  Archibald  Cooper,  the  said  Cooper  not  being  a  trav- 
eler or  lodger. 

The  second  count  is,  "  that  the  said  Erastus  Vanzant,  being 
the  keeper  of  an  inn  or  tavern  in  the  town  of  Ramapo  afore- 
said, heretofore  to  wit:  on  Sunday  the  first  clay  of  May,  in  the 
year  of  our  Lord  1853,  and  on  divers  other  Sundays  between 
that  day  and  the  finding  of  this  inquisition,  and  while  the  said 
Erastus  Vanzant  was  the  keeper  of  such  inn  or  tavern  at  the 
said  town  of  Ramapo,  willfully  and  unlawfully,  and  contrary  to 
the  provisions  of  the  statute,  in  such  case  made  and  provided, 
did  sell  and  dispose,  of  strong  and  spirituous  liquors  to  divers 
persons,  to  the  jurors  unknown,  to  be  drank  in  the  inn  or 
tavern  of  the  said  Erastus  Vanzant,  the  said  divers  persons,  to 
said  jurors  so  unknown,  then  and  there  not  being  lodgers  in 
such  inn  or  tavern,  and  not  being  persons  actually  traveling  on 
the  said  first  day  of  May  last  aforesaid,  and  on  the  said  divers 
other  Sundays  last  aforesaid,  in  the  cases  allowed  by  law;  and 
other  wrongs  and  misdemeanors  then  and  there  did,  to  the  evil 
example  of  all  others,  in  like  cases  offending  against  the  form 
of  the  statute,  in  such  case  made  and  provided,  and  against  the 
peace  of  the  people  of  the  state  of  New  York,  and  their 
dignity." 

The  charge  here  is  that  Vanzant,  on  different  Sundays,  sold 
strong  and  spirituous  liquors  to  divers  persons,  other  than 
lodgers  and  travelers. 
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Both  counts  contain  the  allegation  that  Vanzant  was  an 
innkeeper,  also  that  he  did  these  acts  contrary  to  the  provisions 
of  the  statute,  that  the  liquors  sold  were  to  be  drank  in  the  tavern 
of  Vanzant,  and  that  the  persons  to  whom  they  were  sold  were 
not  lodgers  or  travelers.  This  raises  the  question  whether  for 
an  innkeeper  to  sell  liquors  to  be  drank  on  the  premises  on  Sun- 
day, to  persons  other  than  those  excepted  in  the  statute,  is  a 
misdemeanor. 

Title  IX,  part  1,  chap,  xx,  of  the  R.  S.  entitled  "  of  excise 
and  the  regulation  of  taverns  and  groceries,"  provides  that  "  all 
offences  against  the  provisions  of  this  title,  shall  be  deemed 
misdemeanors,  punishable  by  fine  and  imprisonment."  But  in 
no  part  of  this  title  is  there  any  prohibition  against  selling  on 
Sunday;  on  the  contrary,  the  license  by  the  words  of  the 
statute  allows  the  innkeeper  "  to  sell  strong  and  spirituous 
liquors  arid  wines,  to  be  drank  in  his  house,"  and  contains  no 
language  excepting  Sunday  from  the  general  operation  of  the 
license:  by  this  title  therefore,  it  is  not  a  misdemeanor  to  sell 
on  Sunday. 

Article  eighth,  of  title  VIII,  part  1,  chap,  xx,  of  the  R.  S., 
entitled  "  Of  the  better  observance  of  Sunday,"  provides  that 
"  no  keeper  of  an  inn  or  tavern,  or  of  any  alehouse,  or  porter- 
house, or  grocery,  nor  any  other  person  authorized  to  retail 
strong  or  spirituous  liquors,  shall,  on  Sunday,  sell  or  dispose  of 
any  ale,  porter,  strong  or  spirituous  liquors,  excepting  to  lodgers 
in  such  inns  or  taverns,  or  to  persons  actually  traveling  on  that 
day  in  the  cases  allowed  by  law.  Every  person  offending 
against  this  provision.,  and  being  thereof  duly  convicted,  shall 
forfeit  the  sum  of  two  dollars  and  fifty  cents."  There  is  no 
part  of  the  statute  which  makes  a  violation  of  this  section  a 
misdemeanor.  The  general  provision  in  reference  to  violations 
of  statutes  is,  "where  the  performance  of  any  act  is  prohibited 
by  any  statute,  and  no  penalty  for  the  violation  of  such  statute 
is  imposed,  either  in  the  same  section  containing  such  prohibi- 
tion or  in  any  other  section  or  statute,  the  doing  such  act  shall 
be  deemed  a  misdemeanor."  The  converse  of  this  is  equally 
true,  that  where  there  is  a  penalty  provided  for  the  violation  of 
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a  statute,  and  neither  that  or  any  other  statute  declares  it  a 
misdemeanor,  the  party  committing  the  violation  is  liable  for 
the  penalty  only.  A  distinct  penalty  is  provided  for  this  offence; 
the  mayor,  recorder,  or  any  alderman  of  a  city,  or  a  justice  of 
the  peace,  may  punish  for  all  these  violations,  but  no  where 
by  statute  is  the  person  offending  against  the  provisions  for  the 
observance  of  Sunday  declared  guilty  of  a  misdemeanor.  As 
both  these  counts  are  clearly  drawn  for  violations  of  the  statute, 
I  might  leave  this  case  here,  but  I  have  examined  to  ascertain 
whether  at  common  law  an  innkeeper  is  indictable  for  selling 
liquor  on  Sunday,  and  am  satisfied  that  the  mere  act  of  selling 
on  Sunday,  is  no  more  an  indictable  offence  than  making  a 
contract  or  selling  a  horse.  But  a  person  may  do  either,  that 
is,  he  may  dispose  of  horses  or  sell  liquor,  in  such  a  manner  as 
to  be  guilty  of  a  misdemeanor  at  common  law. 

The  Sabbath  is  a  recognized  institution.  Whatever  openly 
violates  its  sanctity  and  interferes  with  its  proper  and  orderly 
observance,  is  indictable.  A  case  is  reported  where  a  butcher 
was  indicted  for  commonly  keeping  open  shop  and  exposing 
meat  to  sale  on  Sunday.  If  an  innkeeper  chooses  so  far  to 
disregard  the  proprieties  of  the  day,  as  commonly  to  keep  his 
house  open,  and  publicly  sell  spirituous  liquors  to  persons  other 
than  travelers  and  lodgers,  so  that  inhabitants  of  the  neighbor- 
hood are  by  that  means  induced  to  frequent  his  house  and 
habitually  congregate  there  to  drink  on  Sunday,  he  is  indictable 
and  deserves  a  punishment  quite  as  severe  as  one  who  sells 
without  a  license.  But  as  the  two  counts  of  the  indictment 
under  consideration  are  both  drawn  under  the  statute,  and  are 
without  the  necessary  averments  to  make  an  offence  at  common 
law,  the  plaintiff  in  error  is  entitled  to  judgment. 

S.  B.  STRONG,  J. — The  second  and  third  counts  of  the  indict- 
ment, to  which  a  demurrer  was  interposed,  and  upon  which  the 
judgment  of  the  court  below  against  the  defendant  was  ren- 
dered, were  against  a  regularly  licensed  tavern  keeper,  for  sell- 
ing spirituous  liquors  on  the  sabbath,  to  persons  other  than 
actual  travelers  or  lodgers.  No  statute  declares  this  to  be  a 
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misdemeanor.  The  statute  prohibiting  it  imposes  a  penalty  of 
two  dollars  and  fifty  cents,  and  the  statute  declaring  that  the 
violations  of  statutory  prohibitions  shall  be  deemed  misde- 
meanors, limits  its  application  to  cases  where  no  penalty  is 
imposed  either  in  the  same  section  containing  the  prohibition, 
or  in  any  other  section  or  statute.  The  maxim  indusio  unius 
est  exclusio  alterius  is  peculiarly  applicable  to  criminal  cases. 
The  judgment  of  the  court  below  should  be  reversed. 

Judgment  reversed   and  judgment  for  plaintiff  in  error  on 
demurrer. 


SUPREME  COURT.     Erie  General  Term,  February,  1855 
Bowen,  Marvin  and  Green,  Justices. 

THE  PEOPLE  vs.  JAMES  RANDOLPH. 

Although,  by  the  common  law  of  England,  a  person  under  14  years  of  age  is 
conclusively  presumed  to  be  incapable  of  committing  the  crime  of  rape,  in 
this  state  the  presumption  is  not  conclusive,  and  may  be  overcome,  by 
showing  that  the  party  charged  had  attained  to  puberty. 

So  much  only  of  the  common  law  of  England  was  in  force  in  the  colony,  on 
the  19th  day  of  April,  1775,  as  was  applicable  to  our  circumstances  and 
condition. 

The  principles  of  the  common  law  are  the  same  under  all  circumstances ;  but 
its  rules,  or  the  results  of  the  application  of  the  principles,  will  vary  with 
the  facts  to  which  it  is  applied,  or  the  conditions  under  which  the  applica- 
tion is  made. 

The  presumption  of  the  incapacity  of  a  person  under  14  years  of  age  to  com- 
mit a  rape  can  only  be  overcome  by  clear  proof  of  capacity;  and  where,  on 
the  trial  at  the  Oyer  and  Terminer,  the  presiding  judge  submitted  to  the 
jury  the  question  of  capacity,  on  evidence  strongly  suggestive  of  doubt,  if 
not  entirely  reconcilable  with  innocence,  and  the  jury  found  the  prisoner 
guilty,  the  conviction  was  reversed  and  a  new  trial  awarded. 

This  was  a  certiorari  from  the  Orleans  Oyer  and  Terminer, 
where  the  defendant  was  convicted  of  rape.  On  the  trial  be- 
fore Mr.  Justice  Bowen,  it  was  proved  on  the  part  of  the  pro- 
secution by  the  complainant,  a  girl  upwards  of  fourteen  years 
of  age,  that  in  July,  1853,  the  prisoner  violently  assaulted  and 
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threw  her  down  upon  the  ground  and  with  his  private  rne'mber 
penetrated  her  private  parts ;  that  the  prisoner  with  two  other 
boys,  one  fourteen  and  the  other  ten  years  of  age,  had  followed 
the  complainant  and  another  girl  to  a  field  a  considerable  dis- 
tance from  her  residence,  and  that  while  following  her,  he 
stated  to  the  boys  with  him,  that  he  was  going  to  have  connec- 
tion with  her.  It  was  also  proved  by  the  mother  of  the  com- 
plainant, that  she  examined  her  in  the  evening  of  the  same 
day  and  found  marks  of  violence  on  her  shoulders  and  back 
and  saw  on  her  under  garments  at  places  below  the  knees  of 
the  girl,  and  on  the  back  and  front  of  her  garment,  several  spots 
of  a  yellowish  color  which  were  dry.  The  prisoner  gave  evi- 
dence tending  to  prove  that  at  the  time  of  the  alleged  offence 
he  was  under  fourteen  years  of  age.  The  counsel  for  the  pri- 
soner requested  the  court  to  charge  the  jury,  that  if  the  prisoner 
was  under  fourteen  years  of  age  at  the  time  of  the  alleged  offence, 
he  could  not  be  convicted  of  rape.  The  court  refused  so  to  charge 
and  the  defendant  excepted.  The  court  charged  the  jury,  that 
prima  facie  a  person  under  fourteen  years  of  age  was  incapa- 
ble of  committing  the  crime  of  rape,  but  if  the  prisoner  had 
in  fact  arrived  at  puberty,  he  might  be  convicted  although 
under  fourteen  years  of  age;  that,  if  the  evidence  showed  that 
he  was  at  the  time  capable  of  emission,  that  was  sufficient 
proof  of  puberty,  and  that  the  fact  of  his  following  the  com- 
plainant when  he  saw  her  go  into  the  field,  with  the  avowed 
intent  to  have  connection  with  her,  was  a  circumstance  which 
the  jury  might  take  into  account  as  evidence  on  that  question. 
The  counsel  for  the  prisoner  excepted  to  this  charge  and  re- 
quested the  court  to  charge,  that  there  was  not  sufficient  evi- 
dence to  establish  puberty  and  actual  capacity  to  commit  the 
crime  of  rape.  The  court  refused  so  to  charge,  and  the  coun- 
sel for  the  prisoner  excepted.  The  jury  found  the  prisoner 
guilty  of  rape,  and  also  found,  under  the  direction  of  the  court, 
that  the  prisoner  was  at  the  time  of  the  commission  of  the 
offence  under  fourteen  years  of  age.  Whereupon  his  counsel 
moved  the  court  to  direct  a  verdict  of  not  guilty,  which  the 
court  refused  to  do,  and  the  counsel  for  the  prisoner  excepted. 
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Noah  Davis  Jr.,  for  the  prisoner. 

B.  L.  BessaC)  (District  Attorney)  for  the  people. 

GKEENE,  J. — The  proposition  is  neither  disputed  nor  disputa- 
ble that  by  the  common  law  of  England  as  it  has  been  settled 
for  several  centuries,  a  person  under  fourteen  years  of  age  is 
conclusively  presumed  to  be  incapable  of  committing  the  crime 
of  rape.  The  jury  have  found  that  at  the  time  laid  in  the 
indictment  the  prisoner  was  under  that  age  and  have  convicted 
him  of  this  crime;  and  the  question  arises  on  this  bill  of  ex- 
ceptions, is  the  rule  above  stated  a  part  of  the  law  of  this  state. 
The  counsel  for  the  prisoner  relies  upon  the  17th  section  of 
the  first  article  of  the  constitution  by  which  it  is  provided, 
among  other  things,  that  "  such  parts  of  the  common  law  and 
of  the  acts  of  the  legislature  of  the  colony  of  New  York  as 
together  did  form  the  law  of  said  colony  on  the  19th  day  of 
April,  1775,  shall  be  and  continue  the  law  of  this  state  subject 
to  such  alterations  as  the  legislature  shall  make  concerning  the 
same."  By  virtue  of  this  provision  it  is  claimed  that  the  rule 
in  question  (which  was,  as  we  have  seen,  the  settled  rule  of 
the  common  law  as  it  was  then  administered  in  England)  be- 
came, and  has  since  continued  to  be,  the  law  of  this  state. 

It  is  apparent  that  this  argument  rests  upon  the  assumption 
that  all  the  rules  of  the  common  law  in  force  in  England  at  the 
time  in  question  were  also  in  force  in  the  colony  of  New  York, 
and  of  course,  the  soundness  of  the  argument  depends  upon 
the  truth  of  this  assumption.  The  common  law  consists  of 
those  principles  and  maxims,  usages  and  rules  of  action  which 
observation  and  experience  of  the  nature  of  man,  the  constitu- 
tion of  society  and  the  affairs  of  life  have  commended  to  en- 
lightened reason,  as  best  calculated  for  the  government  and 
security  of  persons  and  property.  Its  principles  are  developed 
by  judicial  decisions  as  necessities  arise  from  time  to  time 
demanding  the  application  of  those  principles  to  particular 
cases  in  the  administration  of  justice.  The  authority  of  its 
rules  does  not  depend  upon  positive  legislative  enactment,  but 
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upon  the  principles  which  they  are  designed  to  enforce,  the 
nature  of  the  subject  to  which  they  are  to  be  applied  and  their 
tendency  to  accomplish  the  ends  of  justice.  It  follows  that 
these  rules  are  not  arbitrary  in  their  nature  nor  invariable  in 
their  application,  but  from  their  nature  as  well  as  the  necessi- 
ties in  which  they  originate,  they  are  and  must  be  susceptible 
of  a  modified  application  suited  to  the  circumstances  under 
which  that  application  is  to  be  made. 

The  principles  of  the  common  law,  as  its  theory  assumes  and 
its  history  proves,  are  not  exclusively  applicable  or  suited  to 
one  country  or  condition  of  society,  but  on  the  contrary,  by 
reason  of  their  properties  of  expansibility  and  flexibility,  their 
application  to  many  is  practicable.  The  adoption  of  that  law 
in  the  most  general  terms,  by  the  government  of  any  country, 
would  not  necessarily  require  or  admit,  of  an  unqualified  ap- 
plication of  all  its  rules  without  regard  to  local  circumstances, 
however  well  settled  and  generally  received  those  rules  might 
be. 

Its  rules  are  modified  upon  its  own  principles  and  not  in 
violation  of  them.  Those  rules  being  founded  in  reason,  one 
of  its  oldest  maxims  is,  that  where  the  'reason  of  the  rule 
ceases  the  rule  also  ceases. 

The  language  of  the  constitutional  provision  above  quoted 
is,  "  such  parts  of  the  common  law  as  were  in  force  on  the 
19th  day  of  April,  1775,  shall  be  and  continue  the  law  of  this- 
state.  The  question  is,  what  parts  of  that  law  were  then  in< 
force  here.  With  the  exception  of  such  parts  as  had  previously 
received  the  direct  sanction  of  legislative  enactment,  which  is 
not  claimed  for  this  rule,  the  authority  of  the  common  law  re 
suited  from  our  colonial  dependence  upon  England.  Upon  the 
principles  already  stated,  so  much  only  of  the  common  law  was 
in  force  in  the  colony  by  virtue  of  that  relation  as  was  applica- 
ble to  our  circumstances  and  condition.  This  proposition  is 
also  sustained  by  the  highest  authority.  In  treating  of  the 
countries  subject  to  the  laws  of  England,  Sir  Wm.  Blackstone 
says,  "  it  hath  been  held,  that  if  an  uninhabited  country  be- 
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discovered  and  planted  by  English  subjects,  all  the  English 
laws  then  in  being,  which  are  the  birthright  of  every  subject, 
are  immediately  there  in  force.  But  this  must  be  understood 
with  very  many  and  very  great  restrictions.  Such  colonists 
carry  with  them  only  so  much  of  the  English  law  as  is  applica- 
ble to  their  own  situation  and  the  condition  of  an  infant  colony, 
such,  for  instance,  as  the  general  rules  of  inheritance  and  of 
protection  from  personal  injuries.  (1  Black.  Com.  107.)  Chan- 
cellor Kent,  (1  Com.  472,)  lays  down  the  same  rule  with  regard 
to  the  extent  to  which  the  common  law  was  applicable  in  the 
colonies,  and  of  its  subsequent  adoption  by  the  constitutions  of 
the  several  states  "  the  common  law,"  he  says  "  so  far  as  it  is 
applicable"  "  has  been  recognized  and  adopted  as  one  entire 
system  by  the  constitutions  of  Massachusetts,  New  York,  New 
Jersey  and  Maryland.  It  has  been  assumed  by  the  courts  of 
justice,  or  declared  by  statute  with  the  like  modifications,  as 
the  law  of  the  land  in  every  state.  It  was  imported  by  our 
colonial  ancestors,  as  far  as  it  was  applicable,  and  was  sanctioned 
by  royal  charters  and  colonial  statutes."  This  apparently 
qualified  adoption  of  the  common  law  is,  after  all,  nothing 
more  nor  less  than  an  adoption  of  its  essential  principles,  the 
application  of  which  to  our  circumstances,  would  result  in  a 
•modification  or  entire  change  of  some  of  its  rules,  which  are 
nothing  more  than  the  result  of  the  application  of  general 
principles  to  particular  facts.  The  principle  is  essentially  the 
same  under  all  circumstances,  but  the  rule,  or  result  of  its 
application,  will  vary  with  the  facts  to  which  it  is  applied,  or 
the  conditions  under  which  the  application  is  made. 

We  have  then  only  to  consider  the  nature  of  this  rule,  and 
compare  the  facts  and  conditions  in  which  it  originated  with 
those  from  which  it  is  now  sought  to  be  deduced,  in  order  to 
determine  whether  it  does  or  ever  did  prevail  in  this  state.  It 
•is  a  mere  rule  of  evidence,  a  presumption  of  law  arising  upon  a 
•given  state  of  facts.  The  principle  of  the  law  of  presumptive 
evidence,  is,  that  when  experience  shows  a  uniform  connection 
or  inconsistency  between  any  two  facts,  upon  proof  of  one  of 
those  facts,  the  existence  or  the  absence  of  the  other  will  be 
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conclusively  presumed,  according  to  the  uniform  result  of  such 
experience.  When  the  result  of  that  experience  is  not  univer- 
sal but  general,  the  presumption  still  exists,  but  applies  with 
diminished  force.  In  such  cases  it  is  not  absolute,  but  prima 
facie. 

The  rule  contended  for  by  the  prisoner  had  its  origin  in  a 
country  and  at  a  time  where  males  seldom  if  ever  arrived  at 
puberty  before  the  age  of  fourteen  years.  Hence  the  rule  was 
the  natural  result  of  the  application  of  the  above  principle  to 
that  acknowledged  fact.  But  it  is  a  fact  equally  well,  and  I 
apprehend  much  better  known,  that  in  other  races  of  men,  and 
indeed  in  the  same  race,  under  the  influence  of  different  circum- 
stances of  climate  and  habits  of  life,  this  condition  may  be  and 
is  often  developed  at  a  much  earlier  period;  and  where  this 
fact  is  known  to  exist,  a  modification  of  this  rule  of  evidence 
seems  to  me  to  be  the  necessary  result  of  the  application  of  a 
familiar  principle  of  law  to  the  fact.  No  principle  is  thus  vio 
lated,  but  the  rule  is  changed  by  the  operation  of  the  principle 

I  think  it  must  be  apparent  to  the  most  casual  observation, 
that  however  well  adapted  this  rule  may  be  to  the  climate  and 
population  of  the  country  where  it  prevails,  the  same  circum- 
stances render  it  equally  inapplicable  in  this  state,  having  a 
population  composed  of  almost  every  variety  of  races  and  a 
climate  as  various  as  its  population.  It  may  still  be  true  in 
many,  perhaps  in  a  majority  of  cases,  that  the  condition  of 
of  puberty  is  not  attained  before  the  age  of  fourteen;  but  that 
this  is  universally  true,  or  so  nearly  so  as  to  justify  an  absolute 
presumption  of  the  fact,  can  not  be,  and  indeed  is  not  claimed. 
We  have  seen  that  it  can  not  be  sustained  upon  principle  as 
an  arbitrary  rule  of  universal  application,  and  no  authority 
has  been  found  showing  its  recognition  as  such  in  this  state. 

In  the  case  of  Williams  v.  The  State,  ( 14  Ohio  Rep.  222,)  it 
was  held  that  the  rule  as  administered  in  England  was  not 
applicable  in  that  state  for  reasons  similar  to  those  already 
suggested,  that  the  presumption  that  an  infant  under  fourteen 
years  of  age  was  incapable  of  committing  a  rape,  might  be 
rebutted  by  proof  that  he  had  arrived  at  puberty.  I  agree  en- 
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tirely  with  the  learned  judge  who  delivered  the  opinion  of  the 
court  in  that  case  as  to  the  soundness  of  the  rule  laid  down  by 
him,  and  the  reasons  by  which  it  is  vindicated j  but  I  think  as 
I  have  endeavored  to  show,  that  he  has  unnecessarily  and  erro- 
neously assumed  that  the  application  of  that  rule  involves  any 
departure  from  "  long  established  legal  principles."  It  follows 
that  the  charge  of  the  court  below  on  this  point  was  correct. 

It  was  assumed  at  the  trial  and  on  the  argument,  that  the 
condition  of  puberty  was  indispensable  to  the  capacity  of  the 
prisoner  to  commit  this  crime,  and  that  the  fact  must  be  proved  in 
order  to  justify  a  conviction;  and  notwithstanding  the  provision 
of  the  revised  statutes  I  am  inclined  to  regard  this  presumption  as 
the  most  reliable  exponent  of  the  results  of  general  experience, 
and  the  rule  founded  upon  it,  as  laid  down  at  the  trial  as  the 
only  safe  rule  in  such  cases. 

The  question  then  arises,  was  the  fact  of  puberty  proved  in 
this  case?  For  the  purpose  of  establishing  this  fact,  the  pro- 
se^ution  proved,  that  upon  an  examination  of  the  complainant, 
the  evening  after  the  alleged  offence,  spots  of  a  yellowish 
color  were  found  on  the  back  and  front  parts  of  her  under  gar- 
ments below  the  knees.  No  evidence  was  given  tending  to 
show  that  these  spots  were  actually  produced  by  a  deposit  of 
semen,  or  that  such  appearances  would  naturally  or  probably 
be  produced  by  such  deposit,  and  it  seems  to  me  that  the  con- 
nection between  such  appearances  and  the  alleged  cause  can 
rest  upon  nothing  more  tangible  or  rational  than  conjecture. 
It  was  also  proved  that  the  prisoner,  in  company  with  two 
other  boys,  followed  the  complainant  into  a  field  a  considerable 
distance  from  her  residence,  and  that  while  following  her,  the 
prisoner  stated  to  the  other  boys  that  he  was  going  to  have 
connection  with  her.  The  court  charged  the  jury,  in  substance, 
that  this  statement  was  evidence  tending  to  show  that  the 
prisoner  had  arrived  at  puberty.  With  great  deference,  I  must 
say,  that  I  have  not  been  able  so  to  understand  the  tendency 
of  this  evidence,  I  can  see  no  natural  connection  between  this 
statement  and  the  fact  which  the  prosecution  sought  to  infer 
from  it.  It  seems  to  me  quite  as  reasonable  and  natural  to  re- 
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gard  it  as  the  idle  and  thoughtless  boast  of  a  boy,  who  had  no 
definite  notions  of  the  act  of  which  he  was  talking,  and  as 
little  capacity  to  commit  it.  Upon  such  evidence  as  this  the 
conviction  of  a  boy  ten  years  old  of  this  crime  would  be  no 
impossible,  and  I  might  add,  no  improbable  occurrence.  The 
prisoner  was  proved  to  have  been  of  an  age  when  the  law  pre- 
sumes him  to  be  incapable  of  committing  this  crime,  and  it  was 
the  duty  of  the  prosecution  not  only  to  meet  but  to  repel  this 
presumption  by  clear  proof  of  his  capacity.  And  if  I  am 
mistaken  in  supposing  that  no  proof  of  this  fact  was  given, 
still  I  can  not  but  regard  it  as  extremely  dangerous  to  allow 
evidence  so  weak  and  inconclusive,  so  strongly  suggestive  of 
doubt,  if  not  entirely  reconcilable  with  innocence,  to  prevail 
against  a  presumption  founded  alike  in  reason  and  experience, 
so  important  to  the  protection  of  the  innocent  against  un- 
founded prosecutions  for  the  crime,  the  proof  of  which  rests 
entirely  with  the  complainant,  and  against  which,  when  insti- 
gated by  malice,  cupidity  or  the  temptations  which  disappointed, 
unregulated  or  vicious  passion  may  suggest,  even  innocence  is 
not  always  a  sure  defence.  I  have  been  forced,  by  the  examina- 
tion of  this  case,  to  the  conclusion,  that  the  learned  justice  who 
presided  at  the  Oyer  and  Terminer,  erred  in  the  charge  upon 
the  point  last  mentioned,  and  also  in  submitting  the  case  to 
the  jury  upon  the  question  as  to  whether  the  prisoner  had 
arrived  at  puberty  at  the  time  of  the  alleged  offence.  In  my 
opinion  this  conviction  can  not  be  sustained  without  establish- 
ing a  very  dangerous  precedent.  The  conviction  must  be 
reversed,  and  a  venire  de  novo  awarded,  (a) 

(a)  On  a  subsequent  trial  the  prisoner  was  convicted  of  an  assault  and  bat- 
tery only — vide  infra. 
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SUPREME  COURT.     New  York  General  Term,  April,  1855. 
Mitchell,  Morris  and  Clerke,  Justices. 

THE  PEOPLE  vs.  MICHAEL  DONNELLY,  impl'd  with  BEALES  and  al. 

Where  several  persons  are  jointly  indicted,  one  of  them  is  not  a  competent 
witness  for  or  against  the  others,  without  being  first  acquitted  or  convicted  ; 
and  it  makes  no  difference  whether  the  defendants  plead  jointly  or  separately. 

An  accomplice  separately  indicted  is  competent. 

The  defendant  had  been  convicted  partly  on  the  testimony 
of  a  defendant  jointly  indicted  with  him  without  discharging 
such  codefendant  from  the  record. 

CLERKE,  J. — It  is  well  settled  and  I  believe  never  questioned 
in  this  state  or  in  England,  that  where  several  persons  are 
jointly  indicted,  one  is  not  a  competent  witness  either  for  or 
against  the  others,  without  being  first  acquitted  or  convicted; 
and  it  makes  no  difference  whether  the  defendants  plead  jointly 
or  separately;  an  accomplice,  however,  separately  indicted  is 
competent.  Whether  there  is  any  good  reason  for  this  dis- 
tinction, it  is  unnecessary  to  inquire  on  the  present  occasion. 

Beales,  although  a  joint  defendant,  was  admitted  as  a  wit- 
ness against  Donnelly  in  this  case,  without  discharging  him 
from  the  record. 

The  judgment  should  be  reversed  and  a  new  trial  ordered 

MITCHELL,  J. — In  1  Ryan  fy  Moody,  401,  (Rex  v.  Rowland  and 
others,}  the  counsel  for  the  crown  moved  to  have  an  acquittal 
against  two  of  the  defendants,  that  he  might  use  them  as  wit- 
nesses. It  was  treated  as  necessary  and  allowed.  (See  also  the 
note  there.)  So  a  case  is  stated  in  Cases  Temp.  Hardwicke,  163, 
where  on  an  information  at  the  suit  of  the  crown,  it  was  deemed 
necessary  to  enter  a  not.  pros,  against  one  of  the  defendants 
before  examining  him  against  the  others.  Our  own  courts  have 
decided  that  one  defendant  in  an  indictment  can  not  be  a  wit- 
ness for  another;  it  can  not  be  on  the  ground  of  interest,  for 
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there  is  no  interest  either  way;  and  if  it  be  because  he  is  a 
party  to  the  record,  it  applies  whether  he  be  called  for  the 
people  or  his  codefendants. 

Judgment  reversed  and  new  trial  ordered. 


SUPREME  COURT.     Oswego  General  Term,  April,  1855. 
Pratt,  W.  F.  Jillen  and  Bacon,  Justices. 

JOHN  MCCARRON  pl'fF  in  error  vs.  THE  PEOPLE  def 'ts  in  error. 

It  is  not  error  for  a  Justice  of  the  Supreme  Court  to  preside   at  the   Oyer 

and  Terminer,  during  the  year  in  which  he  is  a  Judge  of  the  Court  of 

Appeals. 
Although  he  is  a  Judge  of  the  Court  of  Appeals,  he  is  also  still  a  Justice  of 

the  Supreme  Court,  and  may  exercise  all  the  powers  and  discharge  all  the 

duties  of  a  Justice  of  the  Supreme  Court. 

This  was  a  writ  of  error  to  the  Oneida  Oyer  and  Terminer. 
The  prisoner  had  been  tried  and  convicted  of  murder  in  that 
court  and  had  been  sentenced  to  be  executed.  The  indictment 
had  been  found  in  the  Court  of  Sessions  and  sent  to  the  Oyer 
and  Terminer  for  trial.  On  the  trial,  which  took  place  in 
October,  1854,  the  Hon.  William  F.  Allen,  one  of  the  Justices 
of  the  Supreme  Court  presided,  and  passed  sentence  of  death 
on  the  prisoner,  after  his  conviction.  During  the  year  1854 
Judge  Allen  was  a  Judge  of  the  Court  of  Appeals. 

/.  A.  Spencer,  for  the  plaintiff  in  error. 

I.  Courts  of  Oyer  and  Terminer  can  only  be  held  by  a  Jus- 
tice of  the  Supreme  Court,  the  County  Judge  and  the  two  Jus- 
tices designated  by  law,  or  any  three  of  them,  of  whom  a  Jus- 
tire  of  the  Supreme  Court  must  always  be  one.  (2  R.  S.  377, 
§  9,  4th,  ed.) 


184  DECISIONS  IN  CRIMINAL  CASES. 

McCarron  v.  The  People. 

II.  The  offices  of  "  Judge  of  the  Court  of  Appeals  "  and  of 
"  Justice  of  the  Supreme  Court,"  are  distinct  and  separate 
offices,  charged  with  duties  alike  distinct  and  separate;  re- 
quiring the  whole  time  of  each  officer  for  the  proper  discharge 
of  his  duties.  Those  "  selected  "  from  the  Supreme  Court  are 
as  much  and  exclusively  Judges  of  the  Court  of  Appeals,  for 
the  time  being,  as  arc  those  "  elected  "  by  the  electors  of  the 
State.  If  neither  of  the  four  judges  "  elected  "  can  discharge 
the  duties  of  a  Justice  of  the  Supreme  Court,  then  it  is  sub- 
mitted that  neither  of  the  four  judges  "  selected  "  from  the 
class  of  Justices  of  the  Supreme  Court  having  the  shortest  time 
to  serve,  can  discharge  those  duties. 

They  are  selected  from,)  taken  out  of,  the  Supreme  Court,  and 
placed  in  another  court.  Taken  from  one  office  and  put  in 
another  —  relieved  from  one  duty  and  charged  with  another  — 
shorn  of  one  power  and  clothed  with  another. 

"  The  Judges  of  the  Court  of  Appeals  and  Justices  of  the 
•Supreme  Court  shall  not  hold  any  other  office  or  public  trust." 
(Const,  art.  6,  §8.) 

"  The  court  for  the  trial  of  impeachments  shall  be  composed 
of  the  President  of  the  Senate,  the  Senators,  or  a  major  part 
of  them,  and  the  Judges  of  the  Court  of  Appeals,  or  the  major 
part  of  them."  (Const,  art.  6,  §  1.) 

The  judges  "  selected"  are  members  of  this  high  court. 

"  There  shall  be  a  Court  of  Appeals  composed  of  eight 
judges,  of  whom  four  shall  be  elected  by  the  electors  of  the 
state  for  eight  years,  and  four  selected  from  the  class  of  Jus- 
tices of  the  Supreme  Court  having  the  shortest  time  to  serve." 
(Const,  art.  6,  §2.) 

Here  is  one  court,  created,  constituted,  composed  of  eight 
officers,  forming  one  body,  set  apart  by  different  methods,  each 
equally  efficacious,  and  producing  the  same  things  —  court 
offices,  officers  for  the  same  duty  and  object.  How  can  any 
sensible  distinction  be  made?  This  court  is  exclusively  appel- 
late in  its  jurisdiction;  while  the  Supreme  Court  has  general 
original  jurisdiction  in  law  and  equity.  (Const,  art.  6,  §3.) 

The  seventh  section  of  the  same  article  provides  for  the  com- 
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perisation  of  the  Judges  of  the  Court  of  Appeals  and  Justices  of 
the  Supreme  Court.  Suppose  the  law  provided  that  the  Judges 
of  the  Court  of  Appeals  should  annually  receive  $3,500,  and 
the  Justices  of  the  Supreme  Court  $'3,000,  would  any  one 
say  that  the  eight  Judges  of  the  Court  of  Appeals  should  not 
each  receive  an  equal  amount? 

If  they  be  at  the  same  time  Judges  of  the  Court  of  Appeals 
and  Justices  of  the  Supreme  Court,  why  are  they  not  entitled 
to  compensation  in  both?  Why,  would  they  not  hold  more 
than  one  office  at  the  same  time,  in  violation  of  the  eighth 
section  already  cited? 

The  sixth  section  of  the  same  article  is  somewhat  obscurely 
worded,  but  it  is  submitted  that  the  ellipsis,  "  who  is  not 
a  Judge  of  the  Court  of  Appeals,"  should  be  supplied  in  every 
following  member  of  the  section,  and  then  its  reading  will  be 
clear  and  consistent,  and  in  harmony  with  all  other  provisions 
of  the  article.  If  this  be  not  the  true  reading,  then  will  be 
found  the  absurd  provision,  that  an  officer  who  has  served  the 
longest  and  has  the  largest  experience,  and  at  the  same  time 
fills  another  office  of  higher  dignity,  is  to  be  presided  over  by 
a  junior  and  inferior  officer. 

Suppose  a  Judge  of  the  Court  of  Appeals  "  selected  "  from 
the  Justices  of  the  Supreme  Court,  should  be  removed  by  con- 
current resolution  of  both  houses  of  the  Legislature,  pursuant 
to  the  eleventh  section  of  this  article,  would  it  not  be  from  the 
office  he  filled  at  the  time  of  the  action  of  the  removing  power? 
It  may  be  that  the  removal  would  be  held  to  vacate  both 
offices,  but  it  is  submitted  that  the  record  of  such  action  would 
show  him  removed  from  the  office  of  "  Judge  of  the  Court  of 
Appeals  "  held  at  the  time. 

But  little  light  is  thrown  upon  the  question  involved  by  the 
legislation  for  the  execution  of  the  Constitution. 

The  fourth  section  of  the  Judiciary  Act  of  1847,  (Laws  of 
1847,  p.  320,)  provides  for  the  election  of  Judges  of  the  Court 
of  Appeals  and  their  classification  and  term  of  office.  The 
fifth  section  declares  who  shall  be  "  chief  judge."  The  sixth 
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section  provides  for  the  selection  of  four  Justices  of  the  Su- 
preme Court  every  year,  and  that  "they  shall  enter  upon  their 
duties  as  Judges  of  the  Court  of  JJppeals  on  the  first  day  of 
January,  and  serve  as  judges  of  said  Court  one  year."  And 
provides  also  that  "  six  Judges  of  the  Court  of  Appeals  shall 
be  necessary  to  constitute  a  quorum  for  holding  any  term  of 
said  court." 

This  legislation  distinctly  recognizes  the  four  "selected" 
officers  as  Judges  of  the  Court  of  Appeals  and  makes  the 
presence  of  at  least  two  necessary  to  its  jurisdiction.  It  is 
certainly  true  that  the  class  of  men  is  small  from  which  this 
"  selection  "  is  to  be  made,  and  that  to  be  eligible  they  must 
hold  a  particular  office;  in  other  words,  possess  certain  quali- 
fications; but  this  involves  no  other  principle  than  do  the  pro- 
visions of  the  United  States  Constitution  prescribing  the  age 
and  other  qualifications  for  Representatives,  Senators  and 
President.  When  properly  "  selected,"  it  is  equivalent  to  an 
election,  appointment,  &c.,  and  his  powers  and  duties  are 
exactly  equivalent  to  those  of  the  "  elected"  judges  with  a 
single  exception  —  that  of  presiding  in  the  court.  He  then 
holds  an  office,  and  can  hold  no  other. 

The  fifteenth  section  of  said  act  (p.  323,)  provides  for  a 
presiding  justice  of  the  Supreme  Court,  and  in  the  language 
of  the  constitution  excludes  one  who  is  a  judge  of  the  Court 
of  Appeals  and  other  classes.  Here,  again,  he  is  called  a 
"judge  of  the  Court  of  Appeals"  and  it  makes  one  of  the 
next  class  a  "justice  having  the  shortest  time  to  serve  in  that 
court,"  while  the  other  is  out  of  it. 

It  is,  therefore,  with  great  respect  for  the  doubtful  impres- 
sions and  practice  to  the  contrary,  submitted  that  "Judge" 
Allen  had  no  jurisdiction  to  hold  the  Court  of  Oyer  and  Ter- 
miner  for  the  trial  of  the  plaintiff  in  error,  and  that  therefore 
the  trial,  conviction  and  judgment  are  void,  and  should  be 
reversed. 

H.  T.  Utley,  (District  Attorney,)  for  the  people. 
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I.  Any  one  of  the  justices  of  the  Supreme  Court,  may  hold 
Courts  of  Oyer  and  Terminer. 

"  Any  one  of  the  justices  of  the  Supreme  Court  may  preside 
in  courts  of  Oyer  and  Terminer  in  any  county."  (Const.  Art.  6, 
§6.) 

"  Each  justice  of  the.  Supreme  Court  shall  have  power  to 
hold  any  Circuit  Court,  and  to  preside  in  any  court  of  Oyer  and 
Terminer  in  this  state,  either  for  the  whole  time  for  which  such 
court  shall  continue,  or  for  any  part  of  that  time."  (2  R.  S.  §4, 
page  376,  4th  ed.) 

"  Courts  of  Oyer  and  Terminer  of  the  respective  counties, 
except  in  the  city  and  county  of  New  York,  shall  be  composed 
of  a  justice  of  the  Supreme  Court,  who  shall  preside,  and  the 
county  judge  and  the  justices  of  the  peace,  designated  as  mem- 
bers of  the  Court  of  Sessions;  and  the  presiding  justice  and 
any  two  of  other  officers  above  mentioned,  shall  have  power  to 
hold  said  court."  (Sec.  38,  ch.  280,  1847;  2  R.  S.  §9,  page  377, 
4th  ed.) 

II.  The  Court  of  Appeals  shall  be  composed  of  eight  judges, 
of  whom  four  shall  be  elected   by  the  electors  of  the  state  for 
eight  years,  and  four  selected  from  the  class  of  justices  of  the 
Supreme  Court,  having  the  shortest  time  to  serve.  (Cojist.  art. 
6,  §2.) 

"  Four  justices  of  the  Supreme  Court  to  be  judges  of  the 
Court  of  Appeals,  shall  every  year  be  selected  from  the  class 
of  said  justices  having  the  shortest  time  to  serve;  and  alter- 
nately, first  from  the  first,  third,  fifth  and  seventh  judicial  dis- 
tricts, and  then  from  the  second,  fourth,  sixth  and  eighth  judi- 
cial districts,  and  shall  enter  upon  their  duties  as  judges  of  the 
Court  of  Appeals,  on  the  first  day  of  January,  and  serve  as 
judges  of  that  court  one  year."  (Sec.  6,  ch.  280,  1847;  2  R.  S. 
§5,  pages  311-12.) 

In  providing  for  justices  of  the  Supreme  Court,  being  "  se- 
lected "  to  act  as  judges  of  the  Court  of  Appeals,  the  constitu- 
tion does  not  contemplate  depriving  the  justices  to  be  selected 
of  their  original  jurisdiction  as  such  justices,  while  acting  as 
judges  of  the  Court  of  Appeals.  On  the  contrary,  the  consti- 
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tution  expressly  recognizes  the  judges  of  the  Court  of  Appeals, 
selected  from  the  justices  of  the  Supreme  Court,  as  being  clothed 
with  the  power,  and  with  a  single  exception,  possessed  of  all 
the  rights  of  such  justices  still,  while  acting  as  judges  of  the 
Court  of  Appeals. 

"•  The  state  shall  be   divided    into    eight  judicial  districts. 
There  shall  be  four  justices  of  the  Supreme  Court  in  each  dis 
trict."  (Const,  art.  6,  §4.) 

"  Provision  may  be  made  by  law  for  designating  from  time 
to  time,  one  or  more  of  the  said  justices,  who  is  not  a  judge  of 
the,  Court  of  Jippeals,  to  preside  at  the  general  terms  of  the 
said  court,  to  be  held  in  the  several  districts.  Any  three  or 
more  of  the  said  justices,  of  whom  one  of  the  said  justices  so 
designated,  shall  always  be  one,  may  hold  such  general  terms. 
And  any  one  or  more  of  the  justices  may  hold  special  terms  and 
Circuit  Courts,  and  any  one  of  them  may  preside  in  courts  of 
Oyer  and  Terminer  in  any  county."  (Const,  art.  6,  §6.) 

"  The  justice  of  the  Supreme  Court,  in  each  judicial  district, 
having  the  shortest  time  to  serve,  and  who  is  not  a  judge  of 
the  Court  of  Jlppeals,  nor  appointed  or  elected  to  fill  a  vacancy 
in  the  first  class,  shall  be  a  presiding  justice  in  the  Supreme 
Court."  (Sess.  Laws,  1847,  ch.  280,  §  15,  as  amended,  1848,  ch. 
170.) 

By  the  foregoing  provisions  of  the  constitution,  the  justices 
who  are  authorized  to  hold  general  and  special  terms  of  the 
Supreme  Court  and  Circuit  Courts,  "  and  to  preside  in  courts 
of  Oyer  and  Terminer  in  any  county,"  are  those  whose  number 
and  whose  elections  are  provided  for  in  sections  4  and  12  of 
art.  6  of  the  constitution;  and  the  only  power  taken  from  them 
as  such  justices,  either  by  the  constitution  or  statute  law,  is  the 
right  to  preside  at  the  general  terms,  while  judge  of  the  Court 
of  Appeals.  A  justice  of  the  Supreme  Court,  selected  to  be  a 
judge  of  the  Court  of  Appeals,  does  not  "  hold  any  other  office 
or  trust,"  than  that  of  such  justice,  while  discharging  the  duties 
of  a  judge  of  the  Court  of  Appeals. 

Justices  of  the  Supreme  Court  can  not  be  divested  of  the 
power  and  authority  conferred  upon  them  by  the  constitution 
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and  statute  law,  without  some  positive  and  affirmative  enact- 
ment. Whenever  any  justice  of  the  Supreme  Court  is  selected 
to  be  a  judge  of  the  Court  of  Appeals,  he  is  thus  made  such 
judge  ex  officio;  and  while  serving  in  that  court  as  one  of  its 
judges,  he  performs  in  fact, thereby,  one  of  the  duties  of  a  jus- 
tice of  the  Supreme  Court. 

Every  justice,  before  he  enters  upon  the  discharge  of  the 
duties  of  his  office,  takes  the  constitutional  oath  required  of  him, 
which  is  to  discharge  the  duties  of  the  office  of  justice  of  the 
Supreme  Court.  And  when  such  justice  is  selected  to  be  a 
judge  of  the  Court  of  Appeals,  no  oath  is  required  of,  or  taken 
by  him,  as  a  judge  of  that  court;  but  he  acts  in  that  court, 
under  the  constitutional  oath  taken  by  him,  as  a  justice  of  the 
Supreme  Court. 

If  he  is  taken  out  of  the  Supreme  Court,  and  placed  in  the 
Court  of  Appeals,  and  thus  made  a  judge  of  the  Court  of  Ap- 
peals in  fact,  he  would  be  required  to  take  the  constitutional 
oath  of  a  judge  of  that  court,  before  he  entered  upon  the  dis- 
charge of  his  duties  as  such  judge.  Again,  if  he  were  taken 
out  of  the  Supreme  Court,  he  could  not  be  placed  back,  without 
being  selected,  appointed  or  elected. 

Should  the  office  of  any  Justice  of  the  Supreme  Court  become 
vacant  before  the  expiration  of  the  regular  term  for  which  he 
was  elected,  and  while  acting  as  a  judge  of  the  Court  of  Ap- 
peals, the  vacancy  would  be  filled  by  the  appointment  of  a  jus- 
tice of  the  Supreme  Court  for  the  unexpired  term,  and  not  by 
the  appointment  of  a  judge  of  the  Court  of  Appeals.  (Const, 
art.  6,  §  13.) 

If  Justice  Allen,  who  presided  at  the  said  court  of  Oyer  and 
Terminer,  became  exclusively  a  judge  of  the  Court  of  Appeals, 
when  selected,  his  office  of  justice  thereby  became  vacant,  and 
might  have  been  filled  by  appointment. 

Again,  had  Justice  Allen  resigned  the  office  of  judge  of  the 
Court  of  Appeals,  while  acting  in  that  court,  it  is  submitted 
that  such  resignation  would  not  have  caused  any  vacancy  in 
his  office.  The  legislature  regards  the  justices  of  the  Supreme 
Court  as  such  justices  during  the  entire  term  for  which  they  are 
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elected.  It  annually  appropriates  $10,000  for  salaries  of  four 
judges  of  the  Court  of  Appeals,  and  $82,500  for  salaries  of 
thirty-three  justices  of  the  Supreme  Court;  thus  specifying  the 
sum  apportioned  and  the  object  to  which  it  is  to  be  applied,  as 
required  by  the  constitution.  (Const,  art.  7,  §8;  Sess.  Laws, 
1853,  p.  417;  id.  1854,  p.  621.) 

The  late  court  for  the  correction  of  errors  consisted  of  the 
president  of  the  senate,  the  senators,  the  chancellor  and  the 
justices  of  the  Supreme  Court.  (2  R.  S.  93,  2d  ed.;  2  Wend. 
218.) 

Those  officers  did  not  lose  the  power  or  jurisdiction  of  the 
respective  offices  to  which  they  were  elected  or  appointed,  on 
becoming  members  of  the  court  for  the  correction  of  errors. 
Each  continued  to  perform  the  duties  of  the  office  to  which  he 
was  elected  or  appointed,  while  acting  as  a  member  of  that 
court.  The  late  constitution,  under  which  they  held  their 
respective  offices,  prohibited  the  justices  of  the  Supreme  Court 
"holding  any  other  office  or  public  trust."  (Const.  1822,  art. 
5,  §7.) 

The  court  for  the  trial  of  impeachments  is  a  court  of  record, 
having  original  jurisdiction  not  possessed  by  any  other  court  in 
the  state.  This  court  is  composed  of  the  president  of  the 
senate,  the  senators,  or  a  major  part  of  them,  and  the  judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  (Const,  art. 
6,§  1;  2  R.S.  347.) 

The  judges  of  the  Court  of  Appeals,  and  the  senators,  become 
members  of  the  court  for  the  trial  of  impeachments,  ex  officio, 
in  the  same  manner  as  the  justices  of  the  Supreme  Court, 
selected,  become  judges  of  the  Court  of  Appeals.  The  justices 
of  the  Supreme  Court,  selected,  on  becoming  judges  of  the 
Court  of  Appeals,  do  not  lose  their  original  powers  as  such 
justices,  any  more  than  the  judges  of  the  Court  of  Appeals  and 
the  senators  lose  theirs,  on  becoming  members  of  the  court  for 
the  trial  of  impeachments. 

•  The  seventh  section  of  article  six  of  the  constitution,  provides 
that  the  judges  of  the  Court  of  Appeals  and  justices  of  the 
Supreme  Court,  shall  severally  receive  at  stated  times  for  their 
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services,  a  compensation  to  be  established  by  law.  It  is  sub- 
mitted that  by  this  provision  the  salary  of  judges  of  the  Court 
of  Appeals  and  justices  of  the  Supreme  Court,  severally,  must 
be  equal  in  amount. 

But  suppose  the  compensation  of  judges  of  the  Court  of 
Appeals,  could  be  and  were  established  at  $3000,  and  of  the 
justices  of  the  Supreme  Court  at  $2500  annually.  A  justice 
of  the  Supreme  Court,  under  such  a  law,  would  not  be  entitled 
to  $3000  for  his  services  as  judge  of  the  Court  of  Appeals,  any 
more  than  a  judge  of  the  Court  of  Appeals  would  be  restricted 
to  the  compensation  of  a  senator,  which  is  $3  per  day,  while 
sitting  as  a  member  of  the  court  for  the  trial  of  impeachments. 

The  judges  of  the  Court  of  Appeals,  who  are  such  in  fact, 
are  elected  by  the  electors  of  the  state;  and  without  such  elec- 
tion, or  an  appointment  by  the  governor  to  fill  a  vacancy,  a  judge 
of  the  Court  of  Appeals  can  not  be  made. 

"  The  judges  of  the  Court  of  Appeals  shall  be  elected  by  the 
electors  of  the  state,  and  the  justices  of  the  Supreme  Court  by 
the  electors  of  the  several  judicial  districts,  at  such  times  as  may 
be  prescribed  by  law/'  (Const,  art.  6,  §  12  and  13.) 

It  is  therefore  submitted  that  Justice  Allen,  who  was  a  judge 
of  the  Court  of  Appeals,  selected  from  the  fifth  judicial  district, 
at  the  time  of  holding  the  court  of  Oyer  and  Terininer  aforesaid, 
was  in  fact  a  justice  of  the  Supreme  Court  by  virtue  of  his 
election  as  such,  and  had  jurisdiction  to  preside  at  said  court 
of  Oyer  and  Terminer;  and  the  trial  and  conviction  of  the 
plaintiff  in  error  by  such  court  was  valid. 

By  the  Court,  PRATT,  J. — The  constitution  in  creating  and 
organizing  the  Court  of  Appeals,  provides  that  it  shall  be  com- 
posed of  eight  judges,  four  of  whom  shall  be  elected  by  the 
people  directly,  as  judges  of  that  court;  and  four  shall  be 
selected  from  the  class  of  justices  of  the  Supreme  Court  having 
the  shortest  time  to  serve.  The  judiciary  act  provides  that  the 
justices  of  the  Supreme  Court,  selected  to  be  judges  of  the 
Court  of  Appeals,  shall  enter  upon  their  duties  as  such  judges 
on  the  first  day  of  January,  and  serve  as  such  one  year.  It  is 
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insisted  on  the  part  of  the  plaintiff  in  error,  that  during  such 
year,  the  justice  of  the  Supreme  Court,  thus  selected,  has  no 
jurisdiction  to  perform  any  of  the  duties  of  a  justice  of  the 
Supreme  Court;  that  during  the  time  he  is  authorized  to  act  as 
judge  of  the  Court  of  Appeals,  his  powers  as  a  justice  of  the 
Supreme  Court  are  suspended.  I  do  not  find  any  authority  for 
this  proposition,  either  in  the  constitution  or  statutes  of  the 
state. 

First. — It  is  as  justice  of  the  Supreme  Court,  that  he  is  en- 
titled to  act  as  judge  of  the  Court  of  Appeals.  To  sit  as  judge 
of  that  court  during  the  year  designated  by  the  statute,  is  as 
clearly  one  of  the  duties  cast  upon  him  as  a  justice  of  the 
Supreme  Court,  as  to  preside  in  a  Court  of  Oyer  and  Terminer. 
The  one  is  a  court  superior  and  the  other  inferior  to  ihe 
Supreme  Court;  but  the  constitution  and  statutes  make  it, 
nevertheless,  the  duty  of  justices  of  the  Supreme  Court,  under 
certain  circumstances,  to  act  as  judges  in  either  court,  and  the 
performance  of  such  duty  does  not  suspend  or  impair  their 
jurisdiction  to  perform  the  other  duties  which  the  law  imposes 
upon  them.  Although  judge  of  the  Court  of  Appeals,  he  does 
not  cease  to  be  justice  of  the  Supreme  Court,  with  all  the  pow- 
ers attached  to  that  office,  and  amenable  to  the  laws  as  such. 
His  power  to  act  as  judge  of  the  former  court  is  one  of  the 
attributes  of  the  office  of  justice  of  the  Supreme  Court.  Sup- 
pose he  should  resign  while  thus  acting  as  judge  of  the  Court 
of  Appeals?  He  could  not  resign  that  office,  because  that  is 
not  the  office  which  he  holds  or  to  which  he  was  elected,  but 
simply  a  duty  pertaining  to  his  office.  He  must  resign,  if  at 
all,  the  office  of  justice  of  the  Supreme  Court,  and  that  would 
carry  with  it  the  right  to  sit  as  judge  of  the  Court  of  Appeals 
So,  in  filling  the  vacancy,  the  governor  would  not  appoint  a 
judge  of  the  Court  of  Appeals,  but  a  justice  of  the  Supreme 
Court,  and  after  qualifying  as  such,  the  appointee  might  take 
his  seat  in  the  former  court. 

Again:  he  could  not  be  impeached  as  judge  of  the  Court  of 
Appeals.  He  might  as  well  be  impeached  as  a  judge  of  a 
court  of  Oyer  and  Terminer.  If  impeached  at  all,  he  must  be 
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impeached  as  a  justice  of  the  Supreme  Court,  although  the 
particular  dereliction  in  office  specified  might  be  mal-conduct 
as  judge  of  the  Court  of  Appeals  or  as  judge  of  a  court  of  Oyer 
and  Terminer. 

In  fine,  he  takes  the  oath  of  office  as  justice  of  the  Supreme 
Court,  receives  his  salary  as  such,  and  all  the  powers  and  duties 
conferred  upon  him,  in  whatever  court  to  be  performed,  are 
powers  and  duties  appertaining  to  that  office.  They  rest  upon 
him  so  long  as  he  holds  that  office,  and  no  longer;  and  I  do 
not  perceive  how  the  discharge  of  the  one  affects  the  jurisdiction 
to  discharge  the  others.  They  are  simply  an  accumulation  of 
duties  cast  upon  a  class  of  public  officers  by  the  law,  somewhat 
various  and  diversified  in  their  nature  and  character,  but  not 
necessarily  inconsistent  with  each  other. 

Secondly. — The  language  of  the  constitution,  prescribing  the 
various  duties  of  Justices  of  the  Supreme  Court,  raises  a  strong 
implication  that  it  was  not  the  design  of  the  framers  of  that 
instrument  that  their  ordinary  powers  should  be  suspended 
while  acting  as  judges  of  the  Court  of  Appeals:  "  provision 
rnay  be  made  by  law  for  designating,  from  time  to  time,,  one 
or  more  of  the  said  justices,  who  is  not  a  judge  of  the  Court  of 
Appeals,  to  preside  at  the  general  terms  of  the  said  court  I®  be 
held  in  the  several  districts.  Any  three  or  more  of  the  said 
justices,  of  whom  one  of  the  said  justies  so  designated  shall 
always  be  one,  may  hold  such  general  terms.  And  any  one  or 
more  of  the  justices  may  hold  special  terms  and  Circuit  Courts, 
and  any  one  of  them  may  preside  in  courts  of  Oyer  and  Ter- 
miner." (Constitution,  art.  VI.  sec.  6.) 

By  this  section,  the  presiding  justices  at  general  terms  in 
the  Supreme  Court,  are  not  to  be  judges  of  the  Court  of  Ap- 
peals; but  no  restriction  or  limitation  is  imposed  in  regard  to 
the  performance  of  any  other  duty.  "  Any  one  of  them  may 
preside  in  courts  of  Oyer  and  Terminer."  The  broad  terms 
here  used  in  connection  with  the  restriction  in  regard  to  the 
justices  who  are  to  preside  at  general  terms,  precludes  the  idea 
that  the  same  restriction  was  designed  to  be  extended  to  jus- 
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tices  presiding  in  courts  of  Oyer  and  Terminer.  Expressio 
unius  est  exclusio  alterius. 

Thirdly. — This  limitation  of  power  is  clearly  not  found  in 
the  general  scope  of  the  constitution,  as  developed  in  the  pow- 
ers and  duties  appertaining  to  other  judicial  officers.  Th*> 
judges  of  the  Court  of  Appeals  are  also  judges  of  the  court 
for  the  trial  of  impeachments,  when  that  court  is  in  session; 
yet  they  do  not,  while  acting  as  judges  of  the  latter  court,  lose 
any  of  their  powers  as  judges  ol  the  former  court.  Neither  do 
the  senators,  while  acting  judges  of  that  court,  cease  to  be 
senators. 

County  judges  are  not  only  judges  of  the  County  Courts,  in 
their  respective  counties,  but  they  are  judges  in  the  courts  of 
Oyer  and  Terminer  and  of  Sessions  in  their  counties,  and  in 
some  counties  surrogates.  The  discharge  of  judicial  duty  in 
one  court,  by  no  means  suspends  their  power  to  act  as  judges 
of  other  courts. 

An  example,  still  more  analagous,  may  be  found  in  the  selec- 
tion of  justices  of  the  peace,  through  the  medium  of  an  election 
to  act  as  judges  of  the  courts  of  Oyer  and  Terminer  and  of 
Sessions  in  the  several  counties.  Although,  by' this  selection, 
they  become  in  name  and  in  fact,  judges  in  those  courts,  still 
their  power  to  act  as  justices  of  the  peace  and  to  hold  justice's 
courts,  is  not  thereby  suspended.  Various  other  examples 
might  be  cited,  both  under  the  old  constitution  and  the  new, 
of  judicial  officers  being  required  to  act  as  judges  in  different 
courts;  but  I  have  been  unable  to  find  any  case  in  which  the 
performance  of  duty  in  one  capacity,  suspends  the  power  to 
act  in  others,  in  the  absence  of  any  special  provision  limiting 
their  powers. 

It  is  evident,  therefore,  that  a  justice  of  the  Supreme  Court, 
while  a  judge  of  the  Court  of  Appeals,  is  not  deprived  of  his 
jurisdiction  to  preside  in  a  court  of  Oyer  and  Terminer,  or  to 
discharge  any  of  the  ordinary  duties  appertaining  to  that  office. 
The  judgment  of  the  court  of  Oyer  and  Terminer  must  be  af- 
firmed. 
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ORLEANS  OYER  AND  TERMINEH.  May,  1855.  Before  W.  F. 
Allen,  Justice  of  the  Supreme  Court,  Curtis,  County  Judge, 
and  the  Justices  of  the  Sessions. 

THE  PEOPLE  vs.  BENJAMIN  MOSHER. 

Bigamy  is  not  punishable  as  an  offence  against  this  State,  unless  the  second 
marriage  took  place  within  the  territorial  limits  of  this  State. 

Where  the  prisoner  married  a  wife  in  Pennsylvania  and  lived  with  her  in  that 
State  for  several  years,  and  then  left  her  and  went  to  Canada,  and  there 
married  another  woman  and  came  to  reside  with  her  in  this  State,  his  wife 
being  still  living  in  Pennsylvania,  it  was  held  that  the  bigamy  complained 
of  was  not  an  offence  against  the  laws  of  this  State  and  the  prisoner  was 
acquitted. 

The  statutory  provision  (2  R.  S.  688,  $  10)  merely  regulates  the  venue  or 
place  of  trial,  and  does  not  enlarge  the  jurisdiction  of  the  State  courts. 

The  prisoner  was  indicted  for  Bigamy.  The  facts  alleged 
in  the  indictment  were  that  Mosher  married  a  wife  in  Pennsyl- 
vania and  lived  with  her  in  that  state  for  several  years  and  left 
her  and  went  to  Canada  and  there  married  another  woman,  his 
wife  being  still  living  in  Pennsylvania.  After  his  second  mar- 
riage in  Canada  he  came  to  Orleans  county  and  resided  there. 

J.  S.  Smith,  for  the  prisoner,  claimed  that  he  was  entitled 
to  an  acquittal  for  the  reason  that  no  offence  against  the  laws 
of  this  state  was  charged. 

B.  L.  Bessac,  (District  Attorney)  contra,  insisted  that  by 
statute  the  offence  was  recognized  as  a  crime  against  the  laws 
of  a  place  where  the  party  was  apprehended,  and  relied  upon 
2  R.  S.  688,  §  10. 

THE  COURT  held  that  the  laws  of  this  state  had  no  extra  ter- 
ritorial force,  and  that  the  second  marriage  in  Canada  was  not 
therefore  an  offence  against  the  laws  of  this  state;  and  al- 
though the  marriage  was  void  by  the  law  of  the  place  where 
it  was  entered  into,  the  subsequent  cohabitation  of  the  parties 
within  this  state  was  merely  an  offence  against  good  morals, 
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but  was  not  indictable  as  a  crime.  The  marriage  being  void, 
the  parties  were  living  together  in  a  state  of  adultery,  which 
was  not  recognized  as  a  crime  punishable  by  indictment  under 
our  laws.  That  the  law  against  bigamy  was  not  only  to  pre- 
serve the  public  morals,  but  it  was  made  criminal,  in  order  to 
protect  the  innocent  party  against  the  wiles  of  the  guilty  and 
this  state  owed  no  duty  and  could  afford  no  protection  to  the 
subjects  of  a  foreign  state  dwelling  and  remaining  within  the 
territory  of  their  own  government. 

The  statutory  provision,  to  the  effect,  that  an  indictment 
may  be  found  against  any  person,  for  a  second  or  other  pro- 
hibited marriage,  in  the  county  in  which  such  person  shall  be 
apprehended,  and  like  proceedings  had  as  if  the  offence  had 
been  committed  therein,  merely  regulates  the  venue  or  place 
of  trial,  and  does  not  enlarge  the  jurisdiction  of  the  Stale 
courts,  or  give  them  cognizance  of  offences  committed  without 
the  state.  It  presupposes  an  offence  to  have  been  committed 
within  the  state  against  the  laws  of  the  state  and  regulates  the 
place  of  trial. 

The  statute  which  defines  the  jurisdiction  of  criminal  courts 
(2  R.  S.  697,  §  1)  restricts  their  jurisdiction  to  offences  and 
crimes  committed  within  the  boundaries  of  the  state.  (I  R. 
S.  65,  §  1.)  An  attempt  of  the  legislature  to  subject  individu- 
als to  trial  and  punishment  within  this  state,  for  acts  done 
without  the  territorial  limits  of  the  state  would  be  fruitless  and 
the  legislation  designed  to  accomplish  the  purpose  would  be 
simply  void. 

The  defendant  was  acquitted. 
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SUPREME  COURT.     Monroe  General  Term,  December,  1854. 
Johnson,  T.  R.  Strong  and  Welles,  Justices. 

THE  PEOPLE  vs.  SAMUEL  MILLER. 

On  the  trial  of  an  indictment  for  obtaining  an  endorsement  of  a  note  by  false 
pretences,  it  is  proper  for  the  prosecutor  to  state,  as  a  witness,  what  influ- 
ence the  representations  of  the  defendant  had  upon  him,  by  way  of  indu- 
cing him  to  endorse  the  note. 

Where,  on  such  trial,  it  had  been  charged  in  the  indictment  and  was  proved 
on  the  trial,  that  the  defendant  obtained  the  endorsement  by  representing, 
among  other  things,  that  all  his  last  year's  debts  had  been  settled  and  paid, 
it  was  held  that  such  representations  could  not  be  shown  to  be  false,  by 
proving  a  specific  indebtedness  existing  at  the  time,  unless  the  existence  of 
such  specific  indebtedness  had  been  alleged  in  the  indictment. 

On  the  trial  of  an  indictment  in  the  Court  of  Sessions,  the  County  Judge, 
presiding  at  the  trial,  can  not  be  sworn  and  examined  as  a  witness;  he  can 
not  act  at  the  same  time  in  the  capacity  of  both  judge  and  witness,  (a) 

Certiorari  to  Monroe  County  Sessions.  The  defendant  was 
tried  and  convicted  in  the  court  below  for  obtaining  the  signa- 
ture of  one  Nelson  Peet  as  endorser  thereof  to  a  promissory 
note  made  by  the  defendant,  dated  August  26th,  1851,  payable 
to  said  Peet  or  order  at  the  Farmers'  and  Mechanics'  Bank,  in 
the  city  of  Rochester,  at  sixty-three  days  for  one  thousand  dol- 
lars, by  false  and  fraudulent  pretences. 

The  pretences  charged  were,  that  the  defendant  had  not  any 
notes  in  bank  except  two  several  promissory  notes  for  the  pay- 
ment of  one  thousand  dollars  each  endorsed  by  the  said  Peet, 
innuendo,  &c.,  and  that  all  his  last  year's  debts, — (innuendo,  all 
the  debts  contracted  by  the  said  Samuel  Miller  in  his  business 
of  milling  during  the  year  previous  to  said  26th  of  August, 
1851,)  were  settled  up  (meaning  thereby,  paid)  and  also  that 
he,  the  said  Samuel  Miller,  was  then  solvent,  well  able  to  pay  all 
his  debts,  and  also  then  had  the  means  and  was  fully  able  to 
pay  the  said  promissory  note  first  mentioned;  and  that  Peet, 
believing  these  representations,  was  thereby  induced  to  sign 

(a)  One  of  three  referees,  before  whom  a  cause  is  tried  can  not  be  sworn 
and  examined  as  a  witness  on  the  trial.  Morss  v.  Mores,  11  Barb.  S.  C. 
Rep.  510. 
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the  said  note  as  endorser  thereof.  The  negations  of  these  re- 
presentations were  that  the  defendant  was  at  the  time  they 
were  made,  to  wit:  on  the  26th  day  of  August,  1851,  and  for 
a  long  time  previous  the  sole  maker  and  liable  to  pay  besides 
the  several  notes  mentioned  two  several  promissory  notes  in 
and  held  by  the  Farmers'  and  Mechanics'  Bank  of  Rochester, 
one  for  the  payment  of  $2000  and  the  other  for  $500. 

That  all  of  the  debts  contracted  by  the  defendant  in  his 
business  of  milling  during  the  year  previous  to  said  26th  of 
August,  1851,  were  not  at  the  time,  &c.,  settled  up  and  paid, 
but  on  the  contrary  said  defendant  at  the  time,  &c.  (26th  of 
August,  1851)  owed  a  large  amount  of  debts  contracted  by 
him  during  the  year  preceding  the  26th  of  August,  1851,  to 
wit:  the  two  several  notes  of  $2000  and  $500  before  set  forth, 
and  also  a  large  amount,  to  wit:  $900,  to  one  Thomas  Strat- 
ton,  £c.,  all  of  which  debts  were  contracted  by  defendant  in 
his  business  of  milling  daring  the  year  preceding  the  26th 
day  of  August,  1851,  &c. 

That  said  defendant  was  not  at  the  time,  &c.  (26th  of  Au- 
gust, 1851)  solvent,  nor  able  to  pay  his  debts,  but  on  the  con- 
trary, &c.,  was  utterly  and  wholly  unable  to  pay  his  debts,  and 
utterly  and  wholly  insolvent,  &c.,  &c. 

That  the  defendant  well  knew  the  said  representations  to  be 
utterly  false  and  untrue  at  the  time  of  making  the  same  by 
means  of  which  he  obtained  the  signature  of  said  Peet  as  en- 
dorser, &c. 

There  were  two  counts  in  the  indictment,  but  substantially 
alike. 

Upon  the  trial  in  the  court  below  evidence  was  given  in 
support  of  the  indictment  and  on  the  part  of  the  defendant 
various  objections  and  exceptions  were  taken,  which  it  is  un- 
necessary to  state,  as  the  following  opinion  states  enough  of 
the  proceedings  for  the  right  understanding  of  the  points  de- 
cided. 

S.  Matthews,  for  defendant. 

E.  A.  Raymond,  (District  Attorney)  for  the  people. 
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By  the  Court,  WELLES,  J.^The  note  in  question,  the  en- 
dorsement whereof  by  the  prosecutor,  Peet,  is  charged  to  have 
been  obtained  by  false  and  fraudulent  pretences,  was  made  and 
endorsed  for  the  purpose  of  renewing  a  previous  one  of  the 
same  amount  endorsed  by  the  prosecutor,  and  was  so  stated 
and  understood  at  the  time  it  was  endorsed;  and  the  bill  of 
exceptions  shows  it  was  so  used  and  appropriated.  It  may  be 
questionable  whether  such  a  case  comes  within  the  spirit  and 
object  of  the  statutes  to  punish  false  pretences.  The  prose- 
cutor's liability  was  not  increased  by  the  transaction,  and  it 
may  be  difficult  to  perceive  how  he  could  be  injured  by  it,  or 
that  the  defendant  thereby  intended  to  commit  a  fraud  upon 
him.  I  do  not,  however,  propose  to  place  the  decision  of  the 
case  upon  that  ground. 

The  witness,  Peet,  testified,  that  he  was  induced  to  endorse 
the  note  by  the  defendant's  statement  to  him  that  he  was  good; 
that  he  had  paid  all  his  debts;  that  he  had  property  and  means 
that  he  could  pay  him  with;  that  he  could  pay  the  notes,  and 
had  money  and  property  that  he  would  and  could  pay  him 
with.  This  evidence  was  objected  to  in  season,  and  an  excep- 
tion to  the  decision  of  the  court  admitting  it,  was  duly  taken. 
We  do  not  perceive  any  legal  objection  to  this  ruling.  It  was 
proper  for  the  jury  to  know  what  influence  the  representations 
of  the  defendant  had  upon  the  witness  by  way  of  inducing 
him  to  endorse  the  note.  If  they  had  none  at  all,  the  prose- 
cution must  have  failed  on  that  ground;  for  although  the 
representations  were  false  and  fraudulent,  if  they  had  no  influ- 
ence upon  the  mind  of  the  witness,  it  could  not  be  said  that  he 
was  induced  by  them  to  endorse  the  note;  which  was  indis- 
pensable to  the  consummation  of  the  crime  charged. 

Amongst  other  evidence  given  by  the  district  attorney  upon 
the  trial,  was  that  of  the  witness,  Nathan  Calhoun,  who  testi- 
fied that  during  the  spring  and  summer  of  1851,  he  sold  the 
defendant  a  quantity  of  wheat,  and  that  on  the  26th  of  August 
of  that  year,  the  defendant  owed  him  a  balance  for  the  wheat 
delivered,  of  $790-81:  This  evidence,  when  offered,  was  duly 
objected  to  and  an  exception  duly  taken  to  its  admission. 
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Among  other  grounds  of  objection  specified  was  the  one  that 
no  such  debt  was  mentioned  in  the  indictment.  It  could 
only  be  material  by  way  of  contradicting  the  representation 
charged  and  claimed  to  have  been  proved  that  all  the  defend- 
ant's last  year's  debts  had  been  settled  and  paid.  If  admissi- 
ble at  all,  it  could  only  be  so,  under  a  proper  allegation  or 
averment,  alleging  the  fact.  It  would  be  contrary  to  well- 
established  principles,  to  allow  evidence  to  be  given  upon  a 
material  issue,  tending  to  fasten  fraud  and  falsehood  upon  the 
party,  without  any  averment  or  notice  in  the  indictment,  of 
the  fact  sought  to  be  proved.  Indeed,  this  seems  to  have  been 
the  view  entertained  by  the  district  attorney  in  drawing  the 
indictment;  for  we  find  that  it  alleges  an  indebtedness  of  the 
defendant  in  favor  of  one  Stratton,  under  which  evidence 
was  given.  The  same  particularity  is  also  observed  in  the 
negation  of  the  representations  charged  respecting  notes  given 
by  the  defendant  other  than  those  endorsed  by  Peet.  It  seems 
to  me  they  were  necessary  in  those  cases  in  order  to  authorize 
the  evidence  given  in  support  of  them,  and  equally  so  in  re- 
gard to  the  evidence  under  consideration. 

In  the  course  of  the  trial,  the  defendant  offered  as  a  witness 
in  his  behalf  the  Hon.  Harvey  Humphrey,  county  judge  of 
Monroe  county.  It  was  objected  on  the  part  of  the  prosecu- 
tion that  Judge  Humphrey,  being  a  member  of  the  court,  could 
not  be  sworn  as  a  witness.  The  objection  was  sustained,  and 
the  defendant  excepted.  We  think  this  decision  was  correct. 
The  court  could  not  be  held  without  the  county  judge,  and  it 
would  have  broken  up  the  court  for  the  time  being  for  him 
to  take  his  stand  as  a  witness.  He  could  not  act  in  the 
double  capacity  at  one  and  the  same  time  of  judge  and  wit- 
ness. To  make  this  apparent,  it  is  only  necessary  to  suppose  a 
claim  of  privilege  by  the  witness  in  regard  to  answering  a 
question  put  to  him,  or  his  refusal  to  answer  a  question  which 
his  associates  of  the  court  decide  he  is  bound  to  answer,  with 
a  motion  for  his  commitment,  as  being  in  contempt,  until  he 
should  answer,  or  of  evidence  introduced  to  contradict  or  im- 
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peach  him.  Such  things  are  possible  in  the  nature  of  the 
case. 

If  it  should  be  said  that  the  defendant  might  in  this  way  be 
deprived  of  valuable  evidence  and  exposed  to  a  conviction  for 
want  of  it,  it  is  sufficient  to  say,  that  the  indictment  might  be 
removed  to  the  Oyer  and  Terminer  for  trial;  and  if  the  pre- 
siding judge  on  the  trial  in  that  court  was  a  material  witness, 
it  might  be  good  ground  for  an  adjournment  until  a  judge 
should  take  his  seat  who  was  not  wanted  as  a  witness. 

Upon  the  ground,  however,  of  the  admission  of  the  evidence 
of  the  witness  Calhoun,  without  noticing  any  of  the  other 
objections  raised  upon  the  trial,  we  think  the  conviction  should 
be  reversed  and  a  new  trial  granted  in  the  court  below. 

Ordered  accordingly. 


SUPREME  COURT.     Albany  General  Term,  May,  1855.     Parker, 
Wright  and  Harris,  Justices. 

THE  PEOPLE  vs.  WARREN  BENJAMIN. 

On  a  trial  for  an  assault  and  battery  before  a  court  of  Special  Sessions,  a  former 
trial  and  sentence  can  not  be  given  in  evidence  under  the  plea  of  not  guilty. 

Under  the  plea  of  not  guilty,  the  defendant  can  only  give  in  evidence  what- 
ever negatives  the  allegations  in  the  indictment  or  complaint,  and  matters 
of  excuse  or  justification. 

Where,  after  pleading  not  guilty,  any  thing  occurs  available  as  a  defence,  the 
defendant  can  only  avail  himself  of  it  by  a  subsequent  plea. 

A  conviction  before  a  court  of  Special  Sessions  must  be  proved  by  the  record 
of  conviction,  or  a  duly  certified  copy  thereof,  if  a  record  has  been  filed;  and 
secondary  evidence  of  a  conviction  can  not  be  received,  unless  it  is  showr- 
that  no  record  of  conviction  has  been  filed. 

Forms  of  a  writ  of  certiorari  to  bring  up  the  proceedings  and  judgment  from  a 
court  of  Special  Sessions,  and  of  return  thereto,  and  of  warrant  to  bring  the 
accused  before  a  magistrate. 

This  was  a  certiorari  to  a  court  of  Special  Sessions.     The 
writ  of  certiorari  was  as  follows: 
VOL.  II.  26 
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The  People  of  the  State  of  New  York,  to  Daniel  C.  Stewart, 

one  of  the  Justices  of  the  Peace  in  and  for  the  County  of 

Albany,  Greeting: 

We  having  been  informed  that  Warren  Benjamin,  of  said 
county,  was  lately,  in  a  court  of  Special  Sessions  held  before 
you,  convicted  of  having  assaulted  and  beaten  William  H. 
Smith,  and  being  willing  for  certain  causes  to  be  certified  of 
the  said  conviction,  and  of  the  complaint,  proceedings  and  judg- 
ment against  the  said  Warren  Benjamin,  do  command  you  that 
the  said  complaint,  proceedings,  conviction  and  judgment, 
with  all  things  touching  the  same,  by  whatsoever  name  the 
party  may  be  called  therein,  you  send  to  our  justices  of  the 
Supreme  Court,  distinctly  and  plainly  under  your  hand  and  seal, 
and  that  you  cause  this  writ  and  the  affidavit  delivered  to  you 
herewith  and  your  return,  to  be  filed  in  the  office  of  the  clerk 
of  the  Supreme  Court  at  the  city  of  Albany,  within  twenty 
days  after  the  service  of  this  writ.  Witness,  Samuel  L.  Selden, 
Esq.,  Justice,  the  12th  day  of  April,  1854. 

R.  HARPER,  Clerk. 

PETER  JOHNSON,  JUtfy. 

The  above  writ  of  certiorari  is  allowed  by  me  this  12th  day 
of  April,  1854.  SAMUEL  L.  SELDEN, 

Justice  of  the  Supreme  Court. 

The  application  for  the  writ  of  certiorri  was  made  on  the 
affidavit  of  William  Benjamin,  who  stated  that  he  was  the 
father  of  Warren  Benjamin,  in  whose  behalf  the  application 
was  made,  that  said  Warren  Benjamin  could  not  make  the  affi- 
davit himself,  as  he  was  then  imprisoned  in  the  Albany  Peni- 
tentiary, on  the  sentence  which  it  was  the  object  of  the  cer- 
tiorari to  reverse.  The  affidavit  contained  a  history  of  the 
proceedings  and  trial  before  Daniel  C.  Stewart,  justice  of  the 
peace,  and  a  statement  of  the  points  made  and  relied  upon  to 
show  the  proceedings  to  be  erroneous,  and  also  the  exceptions 
taken  at  the  trial  in  the  court  below. 

The  return  of  the  justice  was  as  follows: 
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State  of  New  York,  JJlbany  County  : 

I,  Daniel  C.  Stewart,  the  justice  named  in  the  annexed  writ, 
do  certify  and  return  to  the  Supreme  Court,  that  Warren  Ben- 
jamin of  said  county,  was  on  the  17th  day  of  February,  1854, 
brought  before  me  by  virtue  of  a  warrant  hereunto  annexed 
marked  A,  which  was  issued  on  a  complaint  made  by  William 
H.  Smith  on  oath,  I  acting  as  a  court  of  Special  Sessions,  read 
over  the  said  complaint  as  stated  in  said  warrant  to  the  said 
Benjamin,  to  which  he  pleaded  not  guilty,  the  plea  was  duly 
entered  by  me  in  the  minutes  of  the  court,  the  said  Benjamin 
then  stated  that  he  was  not  ready  for  trial,  and  made  applica- 
tion for  an  adjournment  until  the  24th  of  February,  at  9  o'clock 
A.  M.,  which  application  was  in  accordance  with  the  provisions 
contained  in  the  2d  section  of  an  act  to  amend  the  revised 
statutes  in  relation  to  courts  of  Special  Sessions,  and  to  regu- 
late the  police  in  the  town  of  Watervliet,  passed  April  2d, 
1850,  allowed,  the  said  Benjamin  filing  with  me,  the  said  justice, 
a  bond  in  the  penalty  of  three  hundred  dollars  with  William 
Benjamin  surety  as  conditional  for  the  personal  appearance  of 
the  said  Warren  Benjamin,  at  a  court  of  Special  Sessions,  to 
be  held  by  me  on  the  24th  day  of  February,  at  9  o'clock  in  the 
forenoon,  to  answer  said  charge,  or  on  a  subsequent  day  to 
which  said  trial  should  be  adjourned,  which  bond  was  duly 
approved  by  me,  and  is  hereto  annexed  marked  B. 

February  24th,  9  o'clock  A.  M.,  defendant  Benjamin  appear- 
ed with  his  counsel  Peter  Johnson,  court  held  open  until  4 
o'clock  P.  M.,  when  defendant  was  sworn  on  application  for 
adjournment  to  March  17th,  at  9  o'clock  A.  M.  March  17th, 
9  o'clock  A.  M.,  adjourned  to  March  18th,  A.  M.,  9  o'clock. 
March  18th,  at  9  o'clock  A.  M.,  defendant  appeared  and  was 
sworn  on  application  for  adjournment  to  April  1st,  9  o'clock 
A.  M.  April  1st,  9  o'clock  A.  M.,  defendant  appeared,  Andrew 
Alexander,  Attorney  for  the  People,  made  application  for  an 
attachment  for  Martin  King,  a  defaulting  witness,  whereupon 
I  issued  an  attachment  returnable,  April  8th,  at  9  o'clock  A.  M., 
to  which  time  said  trial  was  adjourned  April  8th,  9  o'clock 
A.  M.  defendant,  complainant  and  witnesses  appeared.  Defend- 
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ant  stated  he  was  ready  for  trial  whereupon,  William  H.  Smith, 
the  complainant,  was  duly  sworn  and  testified  as  follows:  I 
reside  in  West  Troy;  know  defendant  Warren  Benjamin;  he 
is  or  was  a  resident  of  West  Troy  recently.  On  the  night  of 
the  16th  of  Dec.  last,  he  grievously  assaulted  and  beat  me; 
made  an  attack  on  me  on  the  covered  bridge  near  the  West 
Troy  side  cut;  it  was  between  12  and  1  o'clock  at  night;  I  wyas 
not  alone;  my  mother,  Miss  Hill,  my  sister,  two  young  men 
and  two  young  women  of  Schenectady  were  with  me;  defend- 
ant was  with  some  five  or  six  others;  I  had  been  to  Troy  and 
was  returning  home;  my  sister  lives  some  ten  or  fifteen  rods 
from  the  bridge;  after  the  attack  on  the  bridge,  myself  and 
those  with  me  fled  to  mother's  house;  defendant  and  those  with 
him  came,  rushed  into  the  house,  threw  me  down  and  kicked 
and  struck  me;  some  one  of  them  said  drag  the  damned  son 
of  a  bitch  out  of  the  house  and  kill  him;  they  dragged  me  out; 
defendant  and  John  Dunn  kicked  me  in  the  face  several  times, 
when  at  the  canal  bridge,  they  tried  to  throw  me  off  the  bridge 
into  the  canal;  I  could  not  tell  whether  the  defendant  tried  to 
or  not,  as  I  could  not  see  all  behind  me;  heard  them  say  "  throw 
the  son  of  a  bitch  off  the  bridge." 

Cross-examined. — I  have  been  married;  can't  say  whether 
my  wife  is  living  or  not;  do  not  know  where  she  is;  have  not 
seen  her  for  some  six  years;  we  broke  up  keeping  house  at  that 
time;  I  am  a  son  of  Miss  Hill;  did  not  board  with  her  at  the 
time  of  the  affray;  I  boarded  at  the  wrido\v  Potter's;  I  remain- 
ed at  iny  mother's  some  days  after  the  fracas,  and  finally  went 
to  my  boarding  place;  we  had  been  to  Troy  that  night;  I 
went  there  after  my  mother  and  sister,  they  wanted  me  to  come 
home  with  them;  they  were  at  a  dance  at  Mr.  McCoy's;  when 
coming  home,  the  ladies  from  Schenectady  were  with  us;  I 
think  I  saw  defendant  at  the  dance  that  night;  I  understood 
that  the  dance  was  got  up  for  the  benefit  of  my  mother;  de- 
fendant and  Dunn  came  with  us  from  the  east  end  of  the  Troy 
bridge;  can't  say  that  any  angry  words  or  threats  of  violence 
were  used  by  them  towards  me,  until  we  arrived  at  the  covered 
canal  bridge  in  West  Troy;  the  fight  commenced  about  one 
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third  the  length  of  the  bridge  from  the  west  end;  can't  positive- 
ly swear  that  defendant  struck  me  at  the  bridge;  can't  swear 
that  he  did  not;  the  first  time  I  can  swear  that  defendant  laid 
violent  hands  on  me  was  after  they  pulled  me  out  of  the  house; 
and  don't  know  which  ones  pulled  me  out  except  John  Dunn; 
defendant  kicked  me  several  times  in  the  face,  and  injured  me 
so  that  my  face  was  swollen  all  over;  he  kicked  me  three  or 
four  times;  the  top  of  my  head  was  cut  through  the  scalp  very 
severely;  it  had  to  be  sewed  up;  this  wound  was  made  in  the 
house;  defendant  was  not  in  the  habit  of  going  to  my  mother's 
house  that  I  know  of;  several  persons  had  hold  of  me  while  on 
the  walk  beside  defendant;  defendant  had  not  committed  an 
assault  and  battery  on  me  previous  to  Dec.  16,  1853;  have  no 
recollection  of  speaking  to  defendant  before  that  time;  I  knew 
him  by  sight;  he  has  not  assaulted  me  since;  the  one  on  the 
16th  Dec.  1853,  is  the  only  one  he  ever  committed  on  me;  don't 
recollect  that  I  ever  swore  in  court  that  the  fight  was  com- 
menced at  the  bridge  by  defendant  and  continued  to  the  house; 
can't  swear  that  I  did  not  swear  so;  I  think  that  I  did  not 
swear  so  before  Esquire  Winne;  when  I  went  to  McCoy's 
where  the  dance  was,  I  went  up  some  three  or  four  streets, 
then  went  some  distance  up  a  hill;  think  it  was  not  a  brick 
house;  it  was  on  the  left  side  of  the  road  going  east. 

Question. — Do  you  recollect  of  giving  in  your  testimony 
some  two  or  three  weeks  ago,  on  a  Saturday  evening,  before 
Justice  Winne  in  regard  to  an  assault  and  battery  on  you? 

This  question  was  objected  to  by  the  people's  counsel  on  the 
following  grounds: 

I.  That  it  is  irrelevant  and  not  material  to  this  issue  to  in- 
quire what  witness  swore  to  before  Justice  Winne,  some  two 
weeks  since. 

II.  That  this  defendant  had   been   arrested   on  the  17th  of 
February,  by  virtue  of  a  warrant  regularly  issued  by  this  court 
and  brought   into  court,  arraigned  and  plead  not  guilty  to  the 
charge,  and  gave  bail  for  his  appearance  at  trial,  and  that  any 
subsequent  arrest  and  trial  could   have  nothing  to  do  with  this 


206  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Benjamin. 

issue,  as  the  jurisdiction  of  this  court  could  not  be  ousted  or 
affected  by  such  subsequent  proceedings. 

Defendant's  counsel  then  stated  his  only  object  in  examining 
witness  in  regard  to  what  he  swore  to  before  Justice  Winne, 
to  be  the  laying  of  the  groundwork  for  contradicting  and  im- 
peaching the  witness. 

Examination  on  that  point  allowed  for  purpose  of  impeach- 
ing witness. 

Ruling  of  the  court  excepted  to  by  the  people's  counsel. 

Jlnswer. — I  do,  I  had  been  subpenaed  there;  I  think  it  was 
about  eight  o'clock  in  the  evening  when  I  was  sworn;  defend- 
ant was  there;  they  called  it  a  trial;  I  suppose  it  was  a  trial; 
don't  know  whether  Esquire  Winne  called  it  a  trial  or  not,  on 
that  evening;  I  swore  that  defendant  kicked  me  some  three  or 
four  times  in  the  face;  I  think  that  I  did  not  at  that  time  say 
any  thing  about  the  fight  at  the  bridge;  think  that  I  did  not 
say  that  the  fight  commenced  at  the  bridge,  and  continued  to 
my  mother's  house.  I  think  I  heard  Justice  Winne  say  that 
Warren  Benjamin  was  arrested  and  brought  into  court  for  an 
assault  and  battery  committed  on  me  in  December  last;  Winne 
asked  Benjamin  what  he  had  to  say,  guilty  or  not  guilty;  1  think 
Benjamin  said  not  guilty;  I  was  sworn  after  that.  Esquire  Winne 
asked  me  what  Benjamin  did  to  me;  I  answered  that  he  kicked 
me  three  or  four  times  in  the  face,  down  at  the  house;  I  think 
it  was  all  that  I  swore,  to  the  assault  and  battery;  what  I  then 
swore  to  is  the  same  that  I  swore  to  here;  I  left  immediately 
after  being  sworn.  I  swore  on  that  occasion  that  defendant 
kicked  me  three  or  four  times  in  the  face  on  the  night  of  the 
sixteenth  of  December  last;  I  left  McCoy's  about  12  o'clock, 
the  night  of  the  dance. 

Direct  examination  resumed. — At  the  time  I  went  before 
Esquire  Winne,  on  the  Saturday  evening  spoken  of,  I  did  not  go 
voluntarily,  I  was  subpenaed;  I  do  not  recollect  that  I  ever  made  a 
complaint  against  defendant  before  Esquire  Winne  for  an  assault 
and  battery;  I  did  not  authorize  any  person  to  make  a  complaint 
for  me.  Defendant  was  then  on  trial  before  this  court  for  the 
same  offence,  that  he  had  been  arrested  for,  brought  into  court, 
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arraigned  plead  not  guilty,  and  gave  bonds  for  his  appearance 
for  trial  on  said  charge;  on  the  Saturday  evening  spoken  of, 
Mr.  Alexander,  my  counsel,  objected  to  my  swearing  on  that 
occasion,  for  the  reason  that  the  same  matter  was  being  inves- 
tigated before  this  court,  and  Mr.  Alexander  also  informed 
Esquire  Winne  that  I  had  made  no  complaint  before  him, 
Esquire  Winne,  and  did  not  wish  to  make  one;  did  not  wish 
to  testify  against  defendant,  to  prosecute  him  before  him;  this 
was  clone  before  I  was  sworn.  The  court  compelled  me  to 
testify,  notwithstanding  my  unwillingness;  I  simply  stated  in 
as  few  words  as  possible  what  had  been  done;  I  was  not  cross- 
examined;  Esquire  Winne  asked  me  the  questions.  I  left  the 
court  immediately  after  I  testified;  don't  know  what  occurred 
after  I  left;  defendant's  father,  WTilliam  Benjamin,  and  Peter 
Johnson,  defendant's  counsel,  were  there.  No  one  seemed  in- 
terested in  the  matter  on  the  part  of  the  people,  except  Esquire 
Winne;  I  would  not  have  gone  before  Esquire  Winne  on  that 
occasion  if  I  had  not  been  subpenaed,  and  would  not  have  tes- 
tified had  I  not  been  compelled  to. 

Cross-examined. — I  mean  that  Esquire  Winne  handed  me 
the  book  and  told  me  to  swear;  he  did  not  threaten  to  commit 
me  for  contempt. 

Jinn  Hill,  sworn  on  part  of  people,  and  testified  as  follows: 
I  know  defendant,  Warren  Benjamin;  William  H.  Smith,  com- 
plainant, is  my  son;  I  was  in  company  with  him  on  the  evening 
of  the  16th  December  last;  two  ladies  and  two  gentlemen  were 
with  us;  when  about  two  thirds  across  the  canal  bridge  in 
West  Troy,  I  heard  John  Dunn  say  that  there  was  going  to  be 
a  fight,  and  he  \vanted  a  hand  in;  John  Collossy  put  out  his 
foot  to  stop  our  passing  on  the  sidewalk  of  the  bridge;  my 
daughter  said.  "  take  your  foot  away,  let  us  go  along,  and  mind 
your  own  business."  WTilliara  H.  Smith  then  said  he  wished 
they  would  let  the  women  pass  and  behave  themselves;  defend- 
anti  Benjamin,  then  reached  over  Dunn's  head,  struck  at  Smith's 
and  knocked  his  hat  off;  Dunn  then  caught  Smith  by  the  hair 
and  knocked  him  in  the  face;  I  got  Smith's  hat  and  we  started, 
I  ran  to  Mr.  Busby's  for  help,  Busby  and  his  wife  came,  and 
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the  rowdy  party  on  the  bridge  ran;  we  then  went  to  the  house 
and  I  went  for  Andrew  Morrison,  a  constable;  the  crowd  had 
rushed  into  the  house  and  broken  the  door;  soon  after  I  came 
back  with  Morrison,  the  crowd  had  left  the  house;  we  went  in 
and  found  my  son,  William  II.  Smith,  badly  cut,  bruised  and 
bleeding. 

Cross-examination. — The  ball  at  McCoy's  was  given  for  my 
benefit;  I  have  done  a  great  many  hard  day's  work  for  McCoy; 
his  house  is  in  the  city  of  Troy,  and  is  called  the  United  States 
Hotel;  defendant  was  there  at  the  dance  that  evening.  Mc- 
Coy's house  is  in  Hoosic  street,  a  short  distance  from  River 
street  in  Troy.  The  dance  was  in  a  house  opposite  the  United 
States  Hotel. 

Catharine  Busby,  was  then  sworn  on  part  of  the  people,  and 
testified  as  follows:  I  know  the  fracas  spoken  of;  I  was  in  bed 
with  my  husband  on  the  night  of  the  16th  of  December  last; 
we  heard  a  man  hallooing  murder;  we  started  to  go  down  to 
the  bridge;  we  saw  persons  running  away;  saw  women  there; 
saw  Miss  Hill  there  and  Mary;  she  was  hallooing  murder;  I 
went  to  Miss  Hill's  house;  saw  several,  say  four  or  five  boys 
or  young  men  breaking  into  the  door  and  glass;  I  recognized 
Maloy's  boy,  John  Dunn  and  Warren  Benjamin,  the  defendant; 
I  went  as  far  as  the  door;  saw  Benjamin  standing  just  in  the 
door;  the  crowd  all  went  in;  saw  Colossy  strike  Smith;  he  also 
struck  me;  I  did  not  see  Benjamin  strike.  Smith  while  I  was  in 
the  room;  this  was  between  twelve  and  one  o'clock  in  the  night; 
the  boys  were  threatening  to  throw  some  person  into  the  canal 
when  at  the  bridge. 

The  people's  counsel  here  rested. 

Martin  Winne,  was  then  sworn  on  behalf  of  the  defendant 
Benjamin,  and  testified  as  follows:  I  am  a  justice  of  the  peace 
in  and  for  the  county  of  Albany;  I  know  W'illiam  H.  Smith 
and  Warren  Benjamin;  I  went  to  Smith's  house;  he  was  so 
badly  hurt  that  he  could  not  get  out  of  bed;  he  was  the  worst 
looking  man  I  ever  saw;  I  thought  he  would  die.  Miss  Hill, 
Smith's  mother,  came  to  me,  said  that  Smith  was  about  to  die, 
and  that  she  wanted  his  examination  taken  before  he  died. 
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Smith  then  made  a  statement,  charging  Warren  Benjamin  and 
others  with  having  assaulted  and  beaten  him;  this  was  on  the 
morning  of  the  16th  December,  1853;  he  made  the  statement 
under  oath;  I  issued  a  warrant  for  Benjamin's  arrest  on  the 
19th  of  December,  1853. 

Question. — Did  you  try  Benjamin  for  that  offence  on  the  25th 
day  of  March,  1854? 

Objected  to  by  the  people's  counsel  on  the  following  grounds: 

I.  That  it  was  not  material  whether  witness  had  tried  Ben- 
jamin on  that  day  or  not,  as  that  arrest   and  trial  took  place 
more  than    a   month  after  defendant   had  been  arrested  and 
brought  before  this  court,  on  a  warrant  regularly  issued  and  was 
arraigned,  plead  not  guilty  and  gave  a  bond  for  his  appearance 
for  trial,  and  to  all  intents  and    purposes  was   on  trial  before 
this  court  and  that  this  court  could  not  be  deprived  or  ousted 
of  its  jurisdiction  by  any  such  subsequent  proceedings. 

II.  That  the  witness  had  no  legal  jurisdiction  of  the  defend- 
ant at  the  time  of  said  trial,  he,  the   defendant,  being  already 
under  bonds  for  the  said  offence,  and   consequently  said  trial 
was  null  and  void. 

Defendant's  counsel  then  stated  that  his  only  object  in  ex- 
amining the  witness  on  this  point  was  to  contradict  and  im- 
peach the  witness,  William  H.  Smith.  The  evidence  was. 
allowed  for  that  purpose. 

Answer. — I  tried  Benjamin  on  the  25th  day  of  March,  1S54, 
on  the  same  day  on  which  he  was  arrested  for  assault  and 
battery,  on  complaint  of  William  H.  Smith,  made  on  the  16th 
day  of  December,  1853.  Smith  was  sworn  on  the  trial.  He 
swore  that  Benjamin  and  others  commenced  a  fight  with  him 
at  the  canal  bridge  and  ended  at  the  house. 

Question. — Did  you  convict  and  sentence  Benjamin? 

Objected  to  by  the  people's  counsel  on  the  following  grounds: 

I.  That  the  former  trial  and  conviction  had  not  been  specially 
pleaded. 

II.  That  it  is  not  the  proper  evidence  in  form.     It  should 
have  been  the  record  of  conviction  duly  filed  according  to  law.. 
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Objection  sustained.  Defendant's  counsel  excepted  to  the 
ruling  of  the  court. 

Defendant's  counsel  then  offered  in  evidence  a  paper,  which 
he  said  was  a  transcript  of  the  docket  of  Esquire  Winne  of 
the  trial  of  said  Benjamin,  and  offered  to  prove  the  correctness 
of  the  same  by  witness. 

Objected  to  on  the  same  grounds  by  the  people's  counsel  and 
the  objection  was  sustained  by  the  court  and  defendant  ex- 
cepted. 

Defendant's  counsel  then  offered  to  prove  by  the  witness, 
that  upon  the  trial  before  him,  the  defendant  was  convicted 
and  sentenced  to  pay  a  fine  of  $10  or  in  default  thereof  lo  be 
imprisoned  in  the  penitentiary  of  the  county  sixty  days  and 
that  said  fine  had  been  paid. 

Objected  to  by  people's  counsel  on  the  same  grounds.  Objec- 
tion sustained  and  defendant  excepted. 

The  cause  was  then  submitted,  whereupon  from  the  evidence  I 
found  defendant  guilty  of  said  offence,  and  I  did  adjudge  and 
order  that  the  said  defendant,  Warren  Benjamin,  should  pay  a 
fine  of  $50  or  in  default  thereof  to  be  imprisoned  in  the  peni- 
tentiary of  the  county  for  the  term  of  six  months.  All  of 
which  is  returned  as  by  the  said  writ  commanded. 

Given  under  my  hand  and  seal  this  9th  day  of  May,  1854. 

DANIEL  C.  STEWART, 
Justice  of  the  Peace. 

The  following  is  a  copy  oc  the  warrant  annexed  to  the  re- 
turn: 

Albany  County  >  Town  of  Watervliet,  ss: 

To  any  constable  of  said  county — Greeting:  Whereas,  com- 
plaint has  this  day  been  made  before  Daniel  C.  Stewart  one  of 
the  justices  of  the  peace  in  and  for  said  county,  by  William  H. 
Smith  that  one  Warren  Benjamin  on  the  16th  day  of  Decem- 
ber, 1853,  at  the  town  of  Watervliet  in  said  county,  with  force 
and  arms  did  grievously  assault  and  beat  him,  the  said  William 
H.  Smith,  arid  we  having  examined  the  said  complainant  on 
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oath  touching  the  said  offence  and  accusation,  and  it  appearing 
to  us  from  such  examination,  that  such  offence  has  been  com- 
mitted. You  are  therefore  hereby  commanded,  in  the  name  of 
the  people  of  the  state  of  New  York,  forthwith  to  apprehend 
the  said  Warren  Benjamin  and  bring  him  before  the  said 
justice,  to  be  dealt  with  according  to  law. 

Witness  the  said  Daniel  C.  Stewart  at  West  Troy  in  said 
county,  this  16th  of  February,  1854. 

DANIEL  C.  STEWART,  Justice. 

Peter  Johnson  for  the  defendant. 

I.  The  proceedings  of  a  Justice's  Court  may  be  proved  by 
the  justice,  who  is  a  competent   witness  to  verify  his  minutes, 
which    must  be  produced  and    can    not   be  proved  by   parol. 
Though  not  technically  a  court   of  record,  the  proceedings  are 
in  the  nature  of  a  record.     (11  John.  R.  166.)     The  proceed- 
ings in  any  cause  had  before  a  justice  may  be  proved  by  the 
oath  of  the  justice.     (2  R.  S.  456,  4th  ed;  15  Wend.  R.  237.) 

II.  The  judgments   and   proceedings  of  inferior  courts,  not 
of  record,  may  be  proved   by  the  minute  book  in  which  the 
proceedings  are  entered.    So  an  examined  copy  of  the  minutes 
will  be  sufficient.     If  the  proceedings  of  an  inferior  court  are 
not  entered  in  the  books,  they  may  be  proved   by  the  officer  of 
the  court,  or  some  person   conversant  with  the  facts.     (Roscoe 
Cr.  Ev.,  204;  2  Ohio  R.  17;   1  Starkie  Ev.  303,  3d  ed.)     A 
Justice's  Court  is  not  a  court  of  record.     (23  Wend.  374.) 

III.  The  former  trial  and  sentence  might  be  proved  under  the 
plea  of  not  guilty.     A  former  recovery  may  be  proved  in  trover 
under  the  general  issue.     (6  Hill  114,  2  ib.  478.) 

IV.  A  magistrate's  warrant  continues  in  force  until  fully  exe- 
cuted, during   the  term  of  office   of  the  magistrate   granting 
it.     (1  Ch.  Cr.  L.  46  50;   Pea/ce's  JV.  P.  Cases,  234.) 

H.  Harris  (District  Attorney,)  for  the  people  cited,  2  R.  S. 
304;  3d  ed.  §45;  1  Green.  Ev  §513.. 

By  the  Court,  PARKER,  J. — It  is  apparent  in  this  case  that 
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the  trial  before  Esquire  Winne,  was  carried  on  more  for 
the  benefit  of  the  defendant  than  of  the  public.  The  injur- 
ed person  was  not  complainant,  but  was  a  very  reluctant 
witness,  and  his  counsel  objected  to  the  whole  proceeding.  It 
was  evidently  an  attempt  to  get  off  the  defendant  with  a  very 
light  punishment  for  a  very  atrocious  offence.  But  it  failed 
of  its  object. 

Under  the  plea  of  not  guilty,  the  defendant  had  no  right  to 
prove  a  former  trial  and  sentence,  nor  even  that  a  proceeding 
was  then  pending  before  a  different  tribunal  for  the  same  of- 
fence. (J2rch.  Cr.  PL  92,  94.)  The  rule  is  that  under  a  plea 
of  not  guilty,  the  defendant  may  give  in  evidence  everything 
which  negatives  the  allegations  in  the  indictment  or  complaint 
and  all  matters  of  excuse  or  justification.  Where  a  defendant 
wishes  to  avail  himself  of  a  former  trial  and  judgment,  he  must 
plead  auterfois  acquit  or  auterfois  convict,  as  the  case  may  be. 

In  this  case  the  defendant  pleaded  not  guilty,  and  the  cause 
was  tried  upon  that  issue  alone.  If,  after  the  joining  of  issue, 
any  thing  occurred  which  might  be  available  as  a  defence,  the 
defendant  could  only  avail  himself  of  it  by  a  subsequent  plea, 
and  by  presenting  a  new  issue  for  trial.  That  was  not  done, 
and  the  evidence  of  the  trial  and  sentence  before  Esquire 
Winne,  was  properly  excluded  upon  the  merits. 

We  think  the  objection  to  the  species  of  evidence,  by  which 
the  facts  were  offered  to  be  proved,  was  also  well  taken.  The 
record  of  conviction,  if  it  had  been  filed,  or  a  duly  certified 
copy  of  it,  would  have  been  the  proper  evidence.  (2  R.  S. 
717,  §  38, 39,  40.)  If  it  had  been  shown  that  no  record  of  con- 
viction had  been  filed,  the  secondary  evidence  might  have  been 
received.  (2  R.  S.  739,  §  10:  Barb.  Cr.  L.  407,  2d  ed.) 

The  judgment  must  be  affirmed. 
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ORLEANS  OYER  AND  TERMINER.  May,  1855.  Before  W,  F. 
Allen.)  Justice  of  the  Supreme  Court,  Curtis,  County  Judge, 
and  the  Justices  of  the  Sessions. 

THE  PEOPLE  vs.  JAMES  RANDOLPH. 

A  boy  under  fourteen  years  of  age,  indicted  for  rape,  being  presumed  to  be 
physically  incompetent  to  commit  the  crime,  can  not  be  convicted  of  an 
assault  and  battery  with  intent  to  commit  a  rape,  though  he  may  be  con- 
victed of  a  simple  assault  and  battery. 

The  prisoner  was  indicted  for  a  rape  and  had  been  once  tried 
and  convicted.  He  was  under  the  age  of  fourteen  at  the  time 
of  the  alleged  commission  of  the  offence  charged.  Upon  the 
former  trial,  the  question  was  submitted  to  the  jury,  whether 
the  prisoner  was  capable  of  committing  the  offence.  Upon 
error  brought  upon  that  conviction,  the  Supreme  Court  sitting 
in  the  eighth  district  decided  that  the  presumption  of  the  inca- 
pacity of  an  individual  under  fourteen  to  commit  the  offence 
of  rape  was  not  conclusive,  but  might  be  overcome  by  evidence 
that  the  party  charged  had  attained  to  puberty,  but  that  there 
was  no  evidence  of  that  fact  upon  the  trial  of  this  indictment 
which  should  have  been  submitted  to  the  jury  and  reversed  the 
conviction,  granting  a  new  trial  to  the  prisoner,  (a) 

Upon  the  second  trial,  no  additional  evidence  was  offered 
tending  to  show  the  competency  of  the  prisoner  to  commit  the 
offence  charged,  and  the  court  held,  under  the  decision  of  the 
Supreme  Court,  that  a  conviction  for  the  crime  of  rape  could 
not  be  had. 

B.  L.  Bessac,  (District  Attorney)  urged  that  notwithstanding 
the  age  of  the  prisoner  and  his  presumed  inability  to  perpetrate 
the  offence,  he  might  lawfully  be  convicted  of  an  assault  with 
intent  to  commit  a  rape,  and  that  it  should  be  submitted  to  the 
jury  with  proper  instructions  to  pass  upon  the  guilt  or  inno- 
cence of  the  party,  of  this  offence. 

(a)  See  oase  reported  page  174. 
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Church  Sf  Davis,  for  the  defendant,  insisted  that  the  prisoner 
could  only  be  convicted  of  a  simple  assault  and  battery  upon 
the  ground  that  the  law  adjudging  that  he  could  not  commit 
the  offence  charged,  he  could  not  be  guilty  under  the  law  of  a 
criminal  intent  to  commit  the  offence,  and  cited  Rex  v.  Elder- 
sham,  3  C.  fy  P.  396;  Grovenbridge's  case,  7  id.  582  and  Regina 
v.  Phillips,  8  id.  736. 

THE  COURT  ruled  that  the  guilty  intent,  which,  under  the 
statute,  aggravated  a  simple  assault  and  battery  and  made  it 
punishable  as  a  felony,  could  not  exi-st  where  there  was  a 
physical  incapacity  presumed  by  law  of  the  person  charged, 
to  consummate  the  offence  alleged  to  have  been  intended.  The 
intent  \vas  simply  a  thought  or  desire,  which  could  not  in  the 
nature  of  things  produce  any  result,  the  highest  offence  of 
which  the  party  was  capable  being  a  mere  assault  and  battery, 
as  determined  by  the  law  itself.  The  circumstances  attending 
the  assault  are  to  be  considered  in  awarding  a  punishment  for 
the  offence. 

In  Eldersham's  case,  Vaughan,  B.,  held  that  a  boy,  under  the 
age  of  fourteen,  could  not  be  convicted  of  an  assault  with 
intent  to  commit  a  rape.  Gaselee,  J.,  held  the  same,  after  con- 
sulting Lord  Abinger,  C.  B.,  in  Rex  v.  Grovenbridge,  and  Pat- 
terson, J.,  made  the  same  ruling  in  Phillips'  case.  The  reverse 
had  been,  before  either  of  these  cases,  decided  by  the  Supreme 
Judicial  Court  of  Massachusetts  in  Commonwealth  v.  Green,  2 
Pick.  380,  Parker,  C.  J.,  dissenting.  The  reasons  assigned  in 
the  prevailing  opinion  are  not  sufficient,  against  the  dissent  of 
the  Chief  Justice,  to  overcome  the  force  of  the  English  cases 
and  the  principle  upon  which  they  are  based.  If  the  offence 
deserves  a  higher  penalty  than  can  be  imposed  for  a  simple 
assault  and  battery,  the  remedy  is  with  the  legislature,  who 
can  provide  such  a  punishment  as  will  most  effectually  protect 
females  from  boys  of  vicious  propensities.  That  the  presump- 
tion of  impotency  is  in  England  absolute,  while,  as  held  by 
the  Supreme  Court  in  this  case  it  is  only  prima  facie  in  this 
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state,  does  not  affect  the  question.     It  is  conclusive  until  over- 
come by  evidence. 

Under   the   direction  of  the  court,  the  prisoner  was  found 
guilty  of  an  assault  and  battery. 


DUTCHESS   OYER   AND   TERMINER,   May,    1855.      Before    Dean 
Justice  of  the  Supreme  Court  and  the  County  Justices. 

THE  PEOPLE  vs.  GEORGE  LAKE 

Rules  and  directions  to  govern  a  jury  on  trial  of  the  question  of  present  in- 
sanity, on  an  indictment  for  murder,  (a) 

The  prisoner  in  this  case  had  been  tried  and  convicted  of 
murder  at  the  Dutchess  Oyer  and  Terrniner.  The  conviction 
was  afterwards  reversed  by  the  Supreme  Court,  and  a  new  trial 
awarded.  (1  Park.  Cr.  R.  495.)  When  the  public  prosecutor 
moved  on  the  cause  for  the  second  trial,  the  prisoner's  counsel 
alleged  present  insanity,  and  a  jury  was  impanneled  to  try 
the  question.  Fifteen  witnesses  (physcians)  were  examined. 

M.  fy  H.  Hale,  for  the  prisoner 

T.  C.  Campbell,  (District  Attorney,)  for  the  people. 

The  following  charge  was  given  to  the  jury  by  the  presiding 
judge. 

Gentlemen  of  the  Jury — The  statute  declares  that  "  no  insane 
person  can  be  tried,  sentenced  to  any  punishment,  or  punished 
for  any  crime  or  offence,  while  he  continues  in  that  state." 

(a)  No  insane  person  can  be  tried,  sentenced  to  any  punishment,  or  punis- 
ed  for  any  crime  or  offence  while  he  continues  in  that  state.  (2  R.  S.  697, 
Freeman  v.  The  People,  4  Denio,  R.  9.) 
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The  prisoner  stands  indicted  for  the  highest  offence  known 
to  the  law,  murder,  and  that,  too,  committed  upon  his  own  wife 
and  offspring.  He  has  been  once  tried  and  convicted  on  this 
charge,  and  a  new  trial  granted  him,  not  because  the  court  be- 
lieved him  insane,  but  wholly  on  the  ground  of  error  arising  on 
the  admission  and  rejection  of  improper  testimony.  The  new 
trial  was  set  down  for  this  time,  the  public  prosecutor  moved 
it  on,  the  prisoner's  counsel  alleged  his  insanity,  and  .the  court 
deemed  it  proper  to  try  that  question  first  and  distinct  from  his 
crime.  It  is  for  this  purpose,  to  determine  whether  he  is  now 
insane,  that  you  are  impanneled.  You  will  not  allow  the  atro- 
city of  the  offence,  nor  the  supposed  effect  of  your  verdict, 
either  on  the  prisoner  or  the  community,  to  influence  you  in  the 
least,  but,  unswayed  by  prejudice  and  unbiased  by  feeling,  you 
will  pass  upon  the  question  of  his  present  sanity;  if  you  find  that 
he  is  sane,  we  shall  then  proceed  to  try  him  on  the  indictment; 
if,  on  the  contrary,  you  find  him  insane,  the  humanity  of  the 
law  interposes  for  the  protection  of  his  life  until  he  is  restored 
to  reason.  In  the  mean  time,  he  will  be  kept  in  close  confine- 
ment, and  society  protected  from  his  fury. 

Before  proceeding  to  call  your  attention  to  the  law  as  ap 
plicable  to  this  case,  I  will  make  a  passing  remark  on  the 
strange  objection  that  has  been  made  by  one  of  the  counsel  in 
reference  to  the  propriety  of  the  request  made  by  the  court  for 
physicians  to  examine  the  prisoner,  so  as  to  be  able  to  testify 
as  to  his  state  of  mind.  The  court  did  not  do  this;  I  did  it, 
and  assume  its  full  responsibility.  And  I  only  allude  to  the 
subject  on  the  prisoner's  account,  lest  you  might  not,  if  you 
supposed  there  w*as  any  thing  improper  in  the  selection  of 
these  men,  give  to  their  testimony  the  weight  it  would  other- 
wise have.  The  defence  on  the  former  trial  had  been  insanity, 
respectable  physicians  had  then  testified  that  he  was  insane, 
others,  that  he  was  not.  The  alleged  insanity  continued  and 
physicians  it  was  said,  would  not  make  an  examination.  Know- 
ing that  the  object  of  a  trial  was  to  elicit  truth,  and  that  truth 
could  only  be  obtained  by  knowledge,  and  that  knowledge  was 
acquired  by  investigation,  that  you  might  have  some  evidence, 
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some  rational  opinions,  founded  upon  sufficient  facts,  I  made 
the  request  for  four  medical  men  to  make  an  examination 
satisfactory  to  themselves.  The  four  physicians  were  of  my 
own  selection,  one  of  them,  Dr.  John  Cooper,  Sen.,  had,  on  the 
former  trial,  given  his  opinion  that  he  was  sane,  another,  Dr. 
Varick,  had  on  that  trial  testified  that  in  his  opinion  he  was 
insane,  while  the  other  two,  Doctors  Hughson  and  Bockee,  had 
never  seen  him,  and  were  consequently  uncommitted.  I  need 
not  tell  you,  gentlemen,  what  is  the  professional  standing  of 
these"  four  men  among  their  brethren  in  this  county  or  in  the 
community.  If  the  object  of  this  trial  is,  however,  to  go  into 
the  matter  blindfold,  rather  than  to  elicit  truth,  then  it  is  very 
improper  to  have  any  body  examine  him  enough  to  form  an 
opinion.  It  has  been  said  that  this  looks  like  an  attempt  of  the 
court  to  have  the  man  found  insane.  Is  it  possible  that  the  district 
attorney  will  make  such  an  admission,  that  an  investigation  by 
competent  physicians  must  lead  to  a  verdict  of  insanity?  You 
should  not  take  it  as  such,  and  I  hope  you  will  not  allow  even 
his  mistakes  to  prejudice  the  rights  of  the  people  on  the  one 
side,  nor  any  thing  that  the  court  may  do,  to  affect  the  prisoner. 
You  are  not  trying  the  court  or  any  of  its  officers,  but  the 
sanity  of  the  prisoner.  Whenever  any  issue  is  made  against 
me,  I  shall  be  glad  to  meet  it  here  or  elsewhere.  If  the  public, 
or  any  one  who  represents  it,  desires  to  see  any  one  hung  with' 
out  an  opportunity  to  know  whether  he  is  in  a  proper  state  of 
mind  to  be  tried,  or  a  fit  subject  of  punishment,  they  must  not 
ask  me  to  assist  at  the  execution. 

To  return  to  the  question  to  be  tried,  is  the  prisoner  now 
insane?  To  determine  this,  it  will  probably  be  unnecessary  to 
give  you  a  definition  of  insanity;  it  is  a  condition  of  mental 
existence  which  is  known  and  recognized  in  the  laws  of  all 
civilized  states,  and  which  exempts  the  person  subject  to  it 
from  punishment.  Its  symptoms  or  outward  manifestations, 
are  well  known  by  those  who  have  devoted  their  time  and 
attention  to  its  study. 

Insanity  is  as  various  in  its  phases  and  effects  as  the  persons 
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in  whom   it  appears,  yet  there  are  four  general  classes  into 
which,  for  convenience  it  is  divided. 

1.  Mania,  where  the  hallucination  or  delusion  is  general, 
extending  to  all  objects. 

2.  Monomania,  in  which  the   hallucination  is  confined  to  a 
single  object,  a  class  of  objects,   or  to   a  limited  number  of 
objects. 

3.  Dementia,   or   madness,  where   the    person    afflicted   is 
rendered  incapable  of  reasoning,  in  consequence  of  functional 
disorder  of  the  brain,  not  congenital,  or  born  with  the  person. 

4.  Idiotism,  total  want  of  the  reasoning  powers  from  malcon- 
formation  of  the  organ  of  thought  at  the  time  of  birth. 

It  is  not  pretended  that  the  prisoner  is  an  idiot,  and  has  never 
been  of  sound  rnind;  nor  do  I  think  it  can  be  claimed  that  he 
is  absolutely  demented,  or  rendered  incapable  of  reasoning  upon 
all  subjects;  his  lunacy,  if  it  exists  at  all,  is  in  the  form  of  a 
mania  or  monomania,  probably  the  latter. 

Your  position  in  a  case  of  this  kind  is  peculiar.  In  ordinary 
trials,  you  are  to  hear  the  testimony  of  witnesses  as  to  the  exist- 
ence of  certain  facts,  and  on  them  find  a  verdict.  Here  you 
are  to  form  an  opinion,  on  the  evidence  of  opinions.  This  re- 
stilts  from  the  nature  of  the  subject  of  inquiry,  the  mind,  an 
existence  which  is  invisible,  imponderable,  intangible,  and 
immeasureable.  The  minutest  filament  of  matter,  the  air  itself, 
can  be  weighed,  but  there  are  no  scales  in  which  the  mind  can 
be  balanced. 

If  the  title  to  land  is  in  dispute  the  deeds  and  conveyances, 
the  surveyor's  compass  and  chain  can  determine  the  question. 
So  of  almost  any  action  or  prosecution,  the  facts  as  detailed 
by  the  witnesses  will  enable  a  jury  to  determine  the  question 
at  issue.  But  here  the  point  in  dispute  is  the  existence  or  non 
existence  of  a  certain  mental  state.  It  is  not  even  the  amount 
but  the  soundness  of  mind. 

Ordinary  persons,  no  matter  how  intelligent,  can  not  give 
an  opinion,  but  any  man  who  has  acquired,  as  an  addition  to 
his  name,  the  letters  M  D.,  be  he  ever  so  ignorant,  can  give 
\ou  his  opinion. 
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Another  question  arises,  are  you  to  base  your  verdict  upon 
the  opinion  of  medical  men  or  your  own? 

On  this  subject,  the  whole  theory  of  jury  trials,  and  the  reason 
of  the  case,  satisfy  me  that  it  is  your  opinion,  and  not  that  of 
the  doctors,  which  is  to  make  up  the  verdict. 

How  much  reliance  you  should  place  on  the  opinion  of  a 
medical  witness,  depends  upon  his  skill,  his  means  of  judging 
of  the  true  mental  condition  of  the  prisoner,  and  the  facts  he 
details  to  you  as  the  basis  of  that  opinion. 

Mathematics,  chemistry,  philosophy  and  surgery  are  sciences, 
but  medicine,  unfortunately,  can  not  be  ranked  among  them. 
Between  Allopathy  and  Homoeopathy,  and  the  various  other 
systems,  every  nostrum  and  every  humbug  has  its  practitioners 
and  its  victims,  but  there  are  nevertheless  among  those  who 
pursue  this  profession  scientific  men,  whose  opinions  on  mental 
or  physical  diseases  are  entitled  to  consideration.  There  are 
certain  things  which  are  settled,  the  state  of  the  pulse  and  skin 
in  fever;  the  effects  of  certain  articles,  used  medicinally,  on  the 
human  system;  so  there  are  certain  phenomena,  which  when 
they  exist,  are  admitted  to  be  symptoms  of  insanity.  Among 
these  are  wakefulness,  want  of  appetite,  or  the  reverse,  an  ex- 
cited pulse  with  cold  extremities  during  the  absence  of  any 
inflammation,  heat  of  the  head,  melancholy,  an  expression  of  the 
eye,  hard  to  describe,  but  which,  while  it  shows  intellectual 
dullness,  exhibits  a  stare  or  wildness  easily  discernible  by  those 
acquainted  with  insanity,  alternate  laughter  and  weeping,  with- 
out any  perceptible  or  sufficient  cause,  a  suspicion  of  friends. 
These  symptoms,  even  with  those  known  to  be  insane,  are 
rarely  if  ever  all  present  in  the  same  person,  but  the  existence 
of  any  number  of  them,  accompanied  by  incoherent  conversa- 
tion and  unusual  conduct,  ordinarily  prove  the  patient  insane. 

Do  these  symptoms,  or  any  of  them,  exist  in  the  case  of  the 
prisoner?  The  sheriff  has  testified  in  reference  to  his  wakeful- 
ness;  that  he  had  watched  him,  and  never  found  him  sleeping, 
and  never  but  once  when  he  seemed  to  have  been  sleeping. 
Houghtaling  has  given  evidence  in  reference  to  his  want  of 
sleep  the  night  following  the  murder.  The  only  proof  we  have 
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as  to  the  pulse  shows  that  it  is  accelerated  or  faster  than  in  a 
person  of  his  age  in  ordinary  health.  It  is  shown  that  he  has 
been  known  to  laugh  and  weep  alternately,  and  without  any 
apparent  cause.  That  he  is  and  has  been,  ever  since  the  homi- 
cide, suspicious  of  his  friends,  and  that  he  refuses  to  confide  in 
or  consult  with  his  counsel.  It  is  also  in  evidence  that  just 
before  the  homicide  he  was  seen  while  in  the  public  highway  to 
stop  his  horse,  take  him  by  the  head,  lead  him  around  in  a  circle, 
then  drive  a  few  rods,  and  repeat  the  same  thing;  that  he  was 
seen  sitting  on  the  top  of  the  bureau  in  his  house,  with  his  feet 
in  the  drawer,  laughing,  crying,  talking  incoherently,  and 
striking  his  head  against  the  wall.  These  symptoms  and  ac- 
tions are  all  consistent  with  insanity.  I  do  not  say  that  they 
are  controlling,  but  should  be  carefully  weighed  and  considered 
by  you  in  deciding  this  question. 

Every  one  who  has  heard  the  evidence,  and  observed  the 
conduct  of  the  prisoner  during  this  trial,  will  agree  that  this  is 
a  case  either  of  simulated  or  real  insanity.  Which  is  it?  In 
determining  this,  you  should  take  into  view  his  circumstances  in 
life;  the  opportunity  he  has  had  for  learning  the  real  symptoms 
of  insanity.  If  he  were  a  physician  and  had  committed  crime, 
it  would  be  far  easier  for  him,  knowing  the  symptoms,  to  imi- 
tate them.  The  only  evidence  we  have  as  to  his  situation  is 
that  he  has  lived  in  the  interior  of  the  country,  that  his  circum- 
stances are  very  humble,  and  that  he  can  not  write  even  his 
name.  The  probabilities  are,  therefore,  that  he  has  little  if 
any  learning  of  books,  and  consequently,  if  he  feigned,  does  it 
without  knowing  the  precise  symptoms  necessary  to  accomplish 
his  object. 

There  was  a  fact  stated  by  Dr.  Upton,  which  in  my  mind 
weighed  very  strongly  in  favor  of  the  reality  of  his  madness. 
You  will  remember  that  we  yesterday  took  a  recess  of  the  court 
to  allow  the  physicians  subpenaed  against  the  prisoner  to  exa- 
mine him.  This  examination  was  conducted  by  Dr.  Upton, 
who  asked  the  prisoner  why  he  traveled  so  much  in  the  night, 
just  before  the  homicide.  To  this  he  replied  that  he  could  get 
no  rest  at  home,  and  in  describing  the  methods  resorted  to,  to 
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obtain  rest,  said  he  was  in  the  habit  of  going  down  stairs  and 
leaning  against  the  bags  of  oats  to  sleep,  instead  of  sleeping  in  a 
bed.  Beck,  in  his  Medical  Jurisprudence,  quoting  from  Hasam, 
says:  "The  symptoms  are  aggravated  by  being  placed  in  a 
recumbent  position;  and  patients,  when  in  the  raving  state, 
seem,  of  themselves,  to  avoid  the  horizontal  position  as  much 
as  possible,  and  when  so  confined  that  they  can  not  be  erect, 
will  keep  themselves  seated.  This  remark  applies  equally 
to  mania  and  monomania."  If  Lake,  prior  to  the  murder,  could 
not  sleep  nights,  could  find  no  rest,  went  instinctively  to  a 
place  where  he  could  lean  against  the  bags  of  oats,  instead  of 
lying  down  upon  a  bed  to  sleep — here  is  a  very  strong  evidence 
of  insanity.  It  is  scarcely  possible  that  he  yesterday,  when 
stating  this  fact  to  the  physicians,  knew  its  effect  as  evidence, 
for  it  seemed  to  attract  no  attention  from  them,  and  had  not 
been  alluded  to  by  counsel;  but  to  my  mind  it  is  a  most  con- 
trolling circumstance  in  the  case,  and  irreconcilable  with  thf 
theory  of  simulated  insanity.  Again,  we  find  that  yesterday, 
when  the  court  adjourned,  it  was  announced  in  the  prisoner's 
presence  that  the  object  was  to  allow  physicians  to  make  a 
personal  examination,  and  testify  in  reference  to  him.  They 
did  make  that  examination;  then,  if  ever,  he  would  have 
feigned  insanity,  or  would  have  refused  to  answer.  But,  on 
the  contrary,  he  answered  every  question,  was  accurate  in  dates, 
and  exhibited  no  aberration  of  mind  until  he  was  asked  in  refer- 
ence to  the  homicide,  and  as  to  that  said  if  his  "  wife  was  black, 
then  it  was  all  right;  if  not  then  he  was  accountable,"  and  as 
a  reason  for  killing  his  children,  that,  "  when  the  body  went 
down  to  the  ground  it  needed  neither  food  nor  raiment."  This 
to  me  resembles  delusion  far  more  than  simulation. 

Again,  wakefulness  can  not  be  feigned  for  any  continued  length 
of  time.  Dr.  Beck  says:  "  Pretenders  are  unable  to  prevent  sleep. 
That  wakefulness  which  is  so  constant  an  attendant  on  the  in- 
sane, is  scarcely  to  be  preserved  for  any  length  of  time  by  those 
who  are  in  actual  health."  He  then  cites  the  case  of  a  sea- 
man, who  to  escape  punishment,  enacted  the  patt  of  a  furious 
maniac;  sound  sleep  overpowered  him  on  the  second  night  of 
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attempt.  This  must  be  so;  for  sleep  is  not  a  voluntary  state. 
No  man,  by  his  mere  volition,  can  put  himself  to  sleep,  nor  can 
the  strongest  will,  unaccompanied  by  mental  and  physical  ex- 
citement, prevent  it  Both  body  and  mind  require  it,  and  it 
comes  unbidden. 

The  counsel  for  the  prisoner  insists  that  the  homicide  itself 
proves  the  insanity  of  the  perpetrator.  To  hold  this  sufficient 
evidence  to  establish  insanity  would  be  dangerous;  but  it  is 
proper  to  examine  the  act  with  all  its  attendant  circumstances, 
and  see  whether  it  is  most  consistent  with  real  or  pretended 
insanity;  see  if  you  could  discover  a  motive,  or  a  sufficient 
motive;  whether  these  victims  stood  in  his  way,  whether  there 
was  any  jealousy  of  his  wife.  And  in  doing  this,  you  are  to 
regard  the  prisoner  as  a  human  being,  possessed  of  moral,  intel- 
lectual and  physical  faculties  swayed  by  passions  and  actuated 
by  affections.  But  you  will  not  allow  the  atrocity  of  the  act 
alone  to  satisfy  you  of  the  insanity  of  the  perpetrator. 

I  regret  that  you  have  not  had  more  aid  from  professional 
men  of  sufficient  skill  to  determine  the  prisoner's  actual  condi- 
tion. The  same  author  from  whom  I  have  before  quoted,  says: 
"  Madness  is  most  commonly  feigned  for  the  purpose  of  escaping 
the  punishment  due  to  crime,  and  the  responsibility  of  the 
medical  examiner  is  consequently  great.  It  is  his  duty,  and 
should  be  his  privilege,  to  spend  several  days  in  the  examina- 
tion of  a  lunatic,  before  he  pronounces  a  decided  opinion." 
This  has  been  neglected  in  this  case,  though  the  prisoner  has 
for  nearly  two  years  occupied  a  cell  in  your  jail.  But  you  are 
now,  on  all  the  evidence  that  has  been  produced,  to  find  a  ver- 
dict. In  coming  to  a  conclusion,  you  will  remember  that  every 
man  is  presumed  sane,  and  responsible  for  his  acts,  until  the 
contrary  is  proved,  and  therefore  that  the  affirmative  of  the 
issue  is  with  the  prisoner.  If  the  evidence  satisfies  you  that  he 
is  insane,  so  that  he  can  not  make  a  rational  defence  to  the 
indictment,  you  will  say  so,  and  he  will  then  be  placed  where 
he  will  be  treated  for  his  disease,  and  if  restored  to  sanity,  will 
be  tried  for  the  offence.  If,  on  the  contrary,  the  evidence  fails 
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to  satisfy  that  he  is  insane,  you  will  pronounce  him  sane,  and 
we  will  then  proceed  to  his  trial  for  the  crime. 

You  will  not  fail  to  remember  during  your  deliberations  that 
it  is  you  who  are  to  settle  this  question,  and  not  the  court;  that 
if  any  intimation  of  an  opinion  has  inadvertently  escaped,  that 
you  will  only  regard  it  in  as  far  as  it  was  supported  by  satis- 
factory reasons.  The  prisoner,  if  insane,  is  most  unfortunate 
in  having  been  so  long  confined,  and  treated  merely  as  a  criminal; 
if  he  is  not  insane,  he  is  still  more  unfortunate  in  being  the 
perpetrator  of  a  murder  which  in  its  atrocity  is  scarcely  paral- 
leled in  the  dark  annals  of  crime. 

The  jury  found  the  prisoner  insane. 


NEW  YORK  OVER  AND  TERMINER.     April,   1855.      Edward  P. 
Cowles,  Justice  of  the  Supreme  Court,  presiding. 

THE  PEOPLE  vs.  TERRENCE  HAMMILL. 

On  the  trial  of  the  prisoner  for  the  murder  of  his  wife,  it  having  been  proved 

that  he  killed  her  by  stamping  upon  her,  the  court  charged  the  jury  that 

the  crime  was  murder,  if  the  prisoner  intended  to  take  the  life  of  his  wife  ; 

but  that  if  he  intended  only  to  wound  and  bruise  her,  it  was  manslaughter 

in  the  second  degree. 
The  court  further  charged,  that,  if  the  prisoner  designed  to  take  the  life  of  the 

deceased,  it  made  no  difference  as  to  the  offence,  whether  he  was  drunk  01 

sober  at  the  time. 
That  though  intoxication   does  not  excuse  crime,  yet  that  the  jury  might 

take  into  consideration  the  fact  of  intoxication,  so  far  as  it  would  aid  them 

in  determining  with  what  intent  the  act  was  done. 
It  is  a  rule  of  the  common  law,  that  a  person  is  held  to  intend  that  which  in 

the  ordinary  course  of  things  would  be  the  natural  result  of  his  own  acts. 
Illustrations  of  this  rule  given  by  the  presiding  judge,  in  his  charge  to  the 

jury,  with  explanations  as  to  its  applicability  in  a  case  of  intoxication. 
In  cases  not  free  from  doubt,  the  jury  are  at  liberty  to  consider  the  prisoner's 

previous  good  character  ;  but  such  a  defence  is  not  available  where  the  guilt 

of  the  accused  is  clearly  established. 

The  prisoner  was  brought  to  trial  under  an  indictment  charging 
the  murder  of  his  wife  on  the  first  day  of  January,  1855.     He 


224  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Hammill. 

was  a  laboring  man  of  an  unusually  powerful  frame  and  of 
great  physical  strength. 

On  the  evening  of  January  1st,  1855,  he  was  discovered  in 
his  house  in  the  act  of  stamping  upon  his  wife,  who,  on  being 
raised  from  the  floor,  was  found  to  be  dying,  and  survived  for  a 
few  moments  only.  No  one  before  this  discovery  had  wit- 
nessed the  scene.  His  wife's  person  exhibited  marks  of  the 
most  brutal  violence,  the  head  and  chest  being  covered  with 
bruises  and  blood.  She  had  evidently  been  stamped  to  death 
by  the  prisoner,  who  wore  heavy  iron-nailed  shoes.  No  cause 
was  shown  for  the  prisoner's  acts,  further  than  that  both  the 
prisoner  and  his  wife  had  returned  some  two  hours  before  from 
a  visit  to  one  of  their  neighbors,  in  a  state  of  partial  intoxi- 
cation. A  bottle  of  liquor,  known  to  have  been  partially  filled 
on  their  return,  was  found  in  the  house  empty. 

For  the  defence  the  prisoner  was  proved  to  have  been  a  man 
of  previous  excellent  character,  unusually  industrious  and 
frugal.  Except  when  under 'the  influence  of  liquor,  he  was 
shown  to  have  been  habitually  and  uniformly  kind,  attentive 
and  affectionate  to  all  of  his  family;  that  his  habits  were,  with 
few  exceptions,  strictly  temperate.  Occasionally  (and  gener- 
ally only  on  anniversaries  or  holidays)  he  would  give  way  to 
intoxication.  When  under  the  influence  of  spirituous  liquors, 
he  generally  became  infuriated  and  ungovernable,  attacking 
any  one  who  came  in  his  way,  not  distinguishing,  and  appa- 
rently incapable  of  distinguishing,  between  friends  and  stran- 
gers. That,  except  on  such  occasions,  he  was  mild,  peaceable, 
quiet  and  inoffensive  in  his  mariners, 

The  prosecution  claimed  a  verdict  for  murder.  The  defence 
urged  that  it  should  be  only  for  manslaughter  in  the  second 
degree. 

./?.  Oakey  Hall,  (District  Attorney)  for  the  people. 

H.  L.  Clinton,  for  the  prisoner 

The  court  charged  the  jury  as  follows: 


NEW  YORK,  APRIL,  1855.  225 

The  People  v.  Hammill. 

Gentlemen. — The  case  now  to  be  committed  to  your  hands  is 
an  unusually  painful  one.  The  prisoner  is  not  a  man  who  has 
been  familiar  with  vice  or  hardened  by  crime.  Though  in  the 
humble  walks  of  life  he  is  proved  by  men  of  the  highest  stand- 
ing who  have  known  him  well,  to  have  sustained  the  most 
irreproachable  character  for  honesty,  integrity  and  industry,  and 
on  all  occasions,  except  when  infuriated  by  intoxication,  for 
kindness,  and  attention,  and  affection  to  all  his  family.  With 
that  single  exception,  no  better  character  in  all  these  respects, 
or  for  quietness  and  unobtrusiveness  of  manners,  could  have 
been  shown  than  has  been  established  for  him. 

But  he  stands  before  you  now  charged  with  the  murder  of 
his  wife.  So  clear  is  the  proof  that  she  died  by  violence  and 
that  violence  inflicted  by  the  prisoner,  that  his  counsel  does 
not  insist  to  the  contrary,  but  urges  that  the  crime  is  less  in 
degree  than  that  of  murder. 

This  is  a  question  for  you.  Your  duties  are  first  to  deter- 
mine whether  the  deceased  came  to  her  death  by  violence.  If 
so,  then  next  whether  it  was  inflicted  by  the  prisoner.  If  you 
find  in  the  affirmative  on  both  of  these  questions,  your  next 
inquiry  will  be  whether  these  acts  of  violence  were,  in  the 
language  of  the  statute,  "  perpetrated  from  a  premeditated  de- 
sign to  effect  the  death  of  the  person  killed."  If  so,  then  the 
prisoner  is  guilty  of  the  crime  of  murder. 

The  important  question  for  you  to  determine,  if  you  find  that 
the  prisoner  caused  this  death,  will  be  the  intent  with  which 
he  did  this  violence.  What  did  he  intend?  What  did  he 
design  should  be  the  result  of  his  acts?  Did  he  mean  to  kill? 
Was  that  idea  in  his  mind  as  he  gave  the  blows!  If  so,  the 
crime  is  complete  and  your  verdict  must  pronounce  it  murder. 

And  it  matters  not  what  was  his  state  as  respects  sobriety  or 
intoxication  at  the  time,  provided  you  find  he  gave  the  blows 
with  the  design  to  kill;  for,  if  he  meant  that,  then,  whether  at 
the  time  he  was  drunk  or  sober,  in  either  case,  his  crime  is- 
m  Trier. 

Whether  he  was  intoxicated  or  otherwise,  the  question  will 
still  be,  What  was  his  intent?  Was  it  to  kill  or  only  to  wound* 

VOL.  IL  29 


226 


DECISIONS  IN  CRIMINAL  CASES. 


The  People  v.  Hammill. 


and  bruise?  On  the  solution  of  that  question  rests  your  ver- 
dict, for  intoxication  is  no  excuse  for  crime.  For  an  act  de- 
signedly perpetrated  although  done  when  drunk,  the  law  holds 
the  perpetrator  to  the  same  responsibility  as  if  done  when 
sober. 

But  while  intoxication  does  not  excuse  crime,  in  other  words 
does  not  excuse  a  party  from  the  consequences  of  acts  which 
he  purposely  perpetrates,  although  drunk  at  the  time,  neverthe- 
less the  jury  may  always  take  into  consideration  the  fact  of 
the  intoxication  of  the  accused  just  so  far  as  it  will  aid  them 
in  determining  with  what  intent  the  act  was  done.  We  do  not 
always  attribute  the  same  motives  or  intentions  to  the  acts  of 
a  drunken,  that  we  do  to  those  of  a  sober  man.  We  act  upon 
this  rule  in  every  day  life,  and  we  act  upon  it  because  our  ex- 
perience teaches  its  correctness. 

A  familiar  example  from  such  scenes  as  you  have  probably 
all  of  you  witnessed  will  illustrate  my  meaning. 

A  person  in  a  state  of  intoxication  approaches  us  in  a 
rude  and  boisterous  or  in  an  unduly  familiar  manner.  Do  we 
not  often  feel  and  indeed  know  that  in  all  this  there  is  an 
entire  absence  of  the  remotest  idea  of  insulting  or  offending, 
that  such  conduct  results  from  an  impaired  judgment  or  power 
of  discrimination  or  sense  of  propriety  caused  by  the  state  of 
inebriety  in  which  we  see  him.  Yet  the  same  acts  perpetrated 
by  the  same  person  in  a  state  of  sobriety  would  lead  us  to  no 
other  inference  than  that  insult  and  outrage  were  intended.  In- 
toxication partially  impairs  the  judgment,  as  is  exemplified 
when  we  see  a  man  in  his  cups  sometimes  give  blows  which 
in  their  effects  are  far  more  severe  than  he  intends  or  is  con- 
scious of.  It  arises  from  his  inability  to  measure  the  strength 
he  is  putting  forth  with  the  same  accuracy  he  does  when  sober. 
All  these  things  in  every  day  life  we  consider  when  determin- 
ing how  far  a  party  has  intended  the  full  effect  produced  by  his 
acts. 

In  so  far  then  as  the  fact  of  this  man's  intoxication  may  aid 
you  in  solving  the  question  whether,  when  he  gave  his  wife 
these  blows,  he  only  intended  to  hurt,  to  bruise,  or  meant  that 
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they  should  kill,  you  are  at  liberty  to  consider  it,  but  not  other- 
wise. In  looking  in  upon  his  mind,  in  analyzing  its  secret 
workings,  motives  and  intent,  during  that  fatal  hour,  this  fact 
may  throw  some  light  upon  what  he  meant  should  be  the  con- 
sequences of  his  brutality  and  violence.  So  far  and  with  that 
view,  you  may  consider  it;  but  no  further. 

It  is  an  old  and  salutary  general  rule  of  the  common  law 
that  a  man  is  held  to  intend  that  which  in  the  ordinary  course 
of  things  would  be  the  natural  results  of  his  acts. 

This  rule  is  based  upon  sound  reason  and  universal  experi- 
ence. Thus,  if  one  raises  his  rifle  and  deliberately  fires  its 
contents  into  the  bosom  of  another,  or  by  a  blow  with  an  axe 
which  might  fell  an  ox  buries  it  in  the  brain  of  another,  the 
inference  from  the  act  is  irresistible  that  death  was  meant,  and 
so  the  law  presumes. 

The  inferences  of  the  mind  which  are  equally  presumptions 
of  law  are  certain  and  conclusive  in  proportion  as  the  acts 
from  their  nature  and  character  are  certain  to  result  in  death. 

Thus  the  plunging  of  a  poniard  into  the  heart  of  another 
we  do  not  -doubt  was  meant  to  kill,  but  if  aimed  only  at  the 
arm  or  leg,  though  death  may  be  the  result,  yet  the  mere  fact 
of  giving  such  a  blow  so  long  as  that  is  the  only  criterion  by 
\vhich  we  judge,  renders  the  intent  more  doubtful  and  the  in- 
ference less  strong. 

So  if  one  beat  a  full  grown  man  with  his  fist  and  death 
ensues  we  would  ordinarily  feel  far  more  doubt  that  death  was 
intended,  than  if  it  had  been  produced  by  the  use  of  a  danger- 
ous weapon. 

So  too  regard  may  be  had  to  the  relative  strength  and 
powers  of  endurance  of  the  parties  as  well  as  to  the  mode  in 
which  the  violence  is  applied. 

A  powerful  blow  given  by  the  fist  alone  (but  not  repeated) 
upon  the  head  of  a  full  grown  man  would  not  ordinarily  be 
regarded  as  intended  to  produce  death;  but  what  else  could  be 
inferred  than  an  intent  to  kill,  if  the  same  blow  were  planted 
upon  the  temple  of  an  infant  child. 

In  many  cases   the  inference   that  death  is   intended  is  as 
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strong  when  the  act  is  perpetrated  by  a  drunken  as  when  per- 
petrated by  a  sober  man. 

Thus,  if  by  a  deadly  weapon,  as  by  a  rifie  or  bowie  knife,  a 
bullet  or  blow  is  sent  directly  or  designedly  to  some  vital  spot, 
we  should  infer  that  death  was  intended  with  almost  equal 
certainty  whether  the  perpetrator  were  drunk  or  sober. 

So  too  when  death  is  produced  by  poison,  and  we  see  in  the 
mode  of  its  administration  stealthy  calculation,  we  would  infer 
that  death  was  intended,  whether  he  who  administered  the 
poison  was  in  a  state  of  sobriety  or  intoxication,  since,  in  the 
very  character  of  the  act,  we  could  read  design. 

But  we  also  know  that  intoxication  produces  more  effect 
upon  the  nervous  system  of  some  than  of  others.  It  clouds 
and  obscures  the  judgment  of  one  more  than  it  does  another. 
It  produces  greater  extravagance  of  exertion  and  action  in 
some  than  it  does  in  others,  and  sometimes  consequences  result, 
from  such  extravagant  exertion  and  action,  of  which  the  party 
himself  had  no  idea.  All  these  things  are  to  be  considered 
by  this  jury  when  determining  upon  this  question  of  intent. 

Had  this  prisoner,  in  a  state  of  entire  sobriety,  thus  deliber- 
ately kicked  and  stamped  upon  his  wife,  and  for  that  length  of 
time  which  the  mutilations  of  her  person  showed  must  have 
been  the  case,  this  jury  might  not  have  hesitated  in  believing 
that  such  brutality  so  long  continued  was  the  prompting  of  r: 
murderous  mind. 

If  however  you  find  that  he  was  in  a  state  of  intoxication 
which  was  affecting  his  whole  nervous  organization;  that  in 
consequence  his  judgment  was  impaired  and  to  such  an  exten* 
that  he  was  in  a  measure  incapable  of  knowing  the  degree  of 
violence  he  was  perpetrating  or  of  properly  and  accurately 
calculating  its  effects  to  their  full  extent,  all  this  the  jury 
may  take  into  consideratian  so  far  as  it  enables  them  to  judge 
whether,  at  the  time  of  the  violence,  he  meant  only  to  beat  or 
to  kill. 

If  he  perfectly  understood  what  he  was  doing  and  either 
designed  her  death,  or  if  he  well  knew  that  such  was  likely  to 
oe  the  consequence  of  his  acts  and  yet  kept  on  neither  consid- 
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cring  nor  caring  what  the  result  of  his  violence  might  be,  his 
crime  is  that  of  murder. 

But  if  his  judgment  was  in  part  obscured  and  his  only  in- 
tention was  to  severely  beat  his  wife  but  with  no  thoughts  that 
death  was  either  certain  or  possible,  then  the  jury  may  con- 
vict of  a  less  offence.  His  crime  would  then  be  of  that  species 
which  the  statute  defines  as  the  "  killing  of  a  human  being 
without  a  design  to  effect  death,  in  a  heat  of  passion,  but  in  a 
cruel  and  unusual  manner." 

The  prisoner  has  proved  an  excellent  previous  character.  In 
many  cases  this  is  of  great  importance,  in  others  none  what- 
ever. 

Where  the  intent  to  kill  is  clearly  proved,  if  that  is  the  only 
question,  then  character  avails  nothing  in  defence.  Wanton 
killing  is  as  much  murder  in  the  virtuous  as  in  the  vicious.  But 
when  the  intent  is  not  certain,  when  the  minds  of  the  jury  feel 
that  the  scales  are  nearly  poised,  then  the  jury  may  do  that  which 
the  prisoner  humbly  asks  them  to  do  here,  throw  the  weight  of 
his  good  character  into  the  scales  and  thus  secure  a  preponder- 
ance in  his  favor.  In  cases  not  free  from  doubt,  the  law  allows 
it.  The  prisoner  may,  if  you  are  not  entirely  satisfied  by  the 
testimony,  point  to  his  past  life  and  urging  the  fact  with  all  the 
force  to  which  it  is  entitled  say  I  have  been  a  man  of  peace 
and  quiet,  not  of  turbulence  and  blood;  I  have  been  uniformly 
honest,  faithful  and  industrious,  kind  and  affectionate  in  my 
family,  attentive  to  all  their  wants  and  reputable  and  respect- 
able in  society.  He  asks  you  to  remember  all  this  and  then  to 
say  whether  he  has  from  "premeditated  design"  killed  the 
wife  of  his  youth  and  the  mother  of  his  children.  If  he  has, 
it  is  murder  and  on  your  oaths  you  must  so  pronounce  it.  If 
you  find  otherwise  but  are  still  satisfied  that  she  has  died  by 
his  violence,  you  may  find  a  verdict  of  manslaughter  in  the 
second  degree. 

The  jury  found  a  verdict  of  manslaughter  in  the  second 
degree. 
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SUFFOLK  OYER  AND  TERMINER,  March,  1853.  Before  S.  B. 
Strong,  Justice  of  the  Supreme  Court,  W.  P.  Buffett,  County 
Judge,  and  the  Justices  of  the  Sessions. 

THE  PEOPLE  vs.  JOHN  F.  DEWICK. 

On  the  trial  of  an  indictment  at  the  Oyer  and  Terminer,  for  murder,  after 
eleven  jurors  had  been  drawn  and  sworn,  the  next  juror  drawn  was  chal- 
lenged for  favor,  and  the  two  jurors  first  admitted,  having  been  sworn  as 
triers  and  having  heard  the  evidence,  the  argument  of  counsel  and  the 
charge  of  the  court,  after  consultation  reported  to  the  court  that  they  could 
not  agree  in  deciding  upon  the  challenge  ;  it  was  held,  that  the  challenge 
must  be  retried  and  the  court  selected  the  third  and  fourth  jurors  to  act  as 
triers  for  that  purpose. 

Suggestions  as  to  the  practice  on  challenges  for  principal  cause  and  for  favor, 
and  as  to  the  proper  mode  of  selecting  triers  and  deciding  upon  their  com- 
petency. 

The  prisoner  was  tried  on  an  indictment  for  the  murder  of 
his  father.  After  eleven  jurors  had  been  sworn  and  taken  their 
seats,  John  C.  Leak,  was  called  as  a  juror,  and  being  informally 
examined  by  consent,  stated  that  he  had  conscientious  scruples 
against  finding  the  accused  guilty  of  murder  from  what  he  had 
heard,  although  he  had  not  heard  enough  to  prevent  his  con- 
currence in  a  conviction  if  the  evidence  should  call  for  it.  He 
was  therefore  challenged  for  favor  by  the  district  attorney,  on 
the  ground  stated  in  his  examination.  The  challenge  was 
contested  by  the  counsel  for  the  prisoner.  The  two  jurors  first 
admitted  were  sworn  as  triers.  The  proposed  juror  was  then 
sworn  as  a  witness,  and  reiterated  what  he  had  previously 
stated.  The  triers  after  hearing  the  remarks  of  the  counsel, 
and  the  charge  of  the  court,  and  after  consulting  together,  re- 
ported that  they  could  not  agree.  The  counsel  thereupon  sub- 
mitted the  question  to  the  court  as  to  the  proper  course  to  be 
Dursued,  without  any  motion,  suggestion  or  argument. 

W.  Wickham,  Jr.,  (District  Attorney)  for  the  people. 
j2.  T.  Rose  &  A.  W.  Floyd,  for  the  prisoner. 


SUFFOLK,  MARCH,  1853.  231 

The  People  v.  Dewick. 

The  following  opinion  was  delivered  by  the  presiding  jus- 
tice, in  the  conclusion  of  which  his  associates  concurred. 

S.  B.  STRONG,  J. — We  are  called  upon  to  adopt  a  rule  of  pro- 
cedure without  any  statutory  regulation,  and  in  the  absence  of 
any  discussion,  and  so  far  as  I  know,  of  any  precedent.  In 
directing  the  course  to  be  pursued,  we  must  be  controlled  by  a 
consideration  of  the  design  to  be  accomplished  and  the  prin- 
ciples governing  ordinary  trials  upon  the  merits,  so  far  as  they 
may  be  applicable.  We  have  no  other  guide.  Challenges  of 
persons  called  as  jurors  in  criminal  cases  have  latterly  become 
very  common,  so  frequent  indeed  that  the  trials  seem  to  be  as 
much  of  the  jurors  as  of  the  accused.  The  rule  applicable  to 
them  should  be  well  considered  and  deliberately  settled,  in  order 
to  prevent  the  necessity  for  new  trials  by  reason  of  trivial  mis- 
takes, upon  matter  having  but  slight  reference  to  the  main 
issues  involved  in  their  decision. 

Challenges  to  proposed  jurors,  are  either  for  principal  cause 
or  for  favor;  for  principal  cause,  when  the  fact  alleged  would, 
if  proved  or  admitted,  be  sufficient  to  require  the  rejection  of 
the  juror,  without  any  proof  of  its  actual  influence  upon  his 
mind.  In  such  case,  the  law  presumes  the  effect  from  the  suffi- 
ciency of  the  cause.  Challenges  for  favor  are  for  matters  which 
may,  or  may  not,  prejudice  the  mind  of  the  juror,  and  in  such 
'•ases  the  effect  upon  his  mind  is  a  question  of  fact. 

In  challenges  for  principal  cause  there  may  be  a  demurrer, 
admitting  the  fact,  and  denying  its  sufficiency.  Then  a  simple 
question  of  law  is  presented,  which  is  proper  for  the  decision 
of  the  court.  There  may  be  an  issue  however,  as  to  the  fact 
alleged,  and  as  that  in  effect  admits  its  sufficiency  if  established, 
the  question  would  then  seem  to  be  a  proper  one  for  the  deter- 
mination of  a  jury,  or,  in  these  cases,  the  triers  who  act  as 
quasi  jurors.  That  would  harmonize  with  the  well  established 
rules  in  trials  at  law,  that  to  questions  of  law  the  court,  and  to 
questions  of  fact  the  jurors,  respond.  I  am  aware  that  in 
modern  practice  the  courts  have  decided  the  challenges  for 
principal  cause  as  well  where  questions  of  fact  simply,  as 
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where  questions  of  law,  have  been  involved j  but  I  can  find  no 
authority  in  the  old  elementary  writers,  nor  in  the  early  reports, 
for  thus  submitting  the  determination  of  questions  of  fact 
to  the  court;  and  as  it  is  wrong  in  principle  it  seems  to  me  that 
the  safer  and  more  appropriate  course  is,  when  such  questions 
are  raised  on  challenges  for  principal  cause,  to  submit  them  to 
the  decision  of  triers. 

When  challenges  for  favor  are  interposed,  there  can  be  no 
demurrer  by  a  party  intending  to  controvert  them,  as  that  would 
admit  not  only  the  primary  fact  alleged,  but  the  charged  bias 
upon  the  mind  of  the  juror,  and  thus  necessarily  effect  his  re- 
jection. When  any  issue  is  joined  in  such  cases,  it  is  simply 
one  of  fact,  and  must,  therefore,  be  submitted  to  triers.  Their 
decision  either  way  is  conclusive  as  to  the  fitness  or  disquali- 
fication of  the  proposed  juror.  They  may  disagree  however, 
although,  as  there  are  but  two,  or  at  the  most  three,  and  as  the 
question  submitted  to  them  is  not  one  productive  of  much 
excitement,  such  a  result  is  not  very  probable.  When  they 
disagree  the  challenge  still  remains.  It  is  not,  as  some  have 
supposed,  in  effect  decided  against  the  challenger,  as  he  holds, 
and  has  failed  to  establish  effectually  the  affirmative.  In  all 
issues  of  fact  one  of  the  parties  necessarily  holds  the  affirmative, 
but  when  there  is  evidence  sufficient  to  go  to  the  jury,  and  the 
matter  has  been  submitted  to  them,  and  they  have  failed  to 
agree,  the  question  is  still  an  open  one,  and  the  action  can  not 
be  finally  decided  without  another,  and  an  effectual  trial.  We 
have  no  other  rules,  nor  is  there  any  reason  why  we  should 
have,  to  govern  us  on  the  trials  of  challenges.  It  is  true  that 
in  the  case  of  a  disagreement  the  party  interposing  the  chal- 
lenge has  not  fully  sustained  it,  neither  has  he  altogether 
failed,  for  where  the  more  usual  number  of  triers  has  been 
sworn  he  has  convinced  half  of  them  to  whom  the  determina- 
tion has  been  submitted  that  he  is  right.  Under  such  circum- 
stances, it  would  be  improper  to  accept  or  reject  the  juror.  If 
the  imputed  bias  exists,  the  proposed  juror  ought  not  to  be 
sworn,  if  it  does  not,  the  party  offering  the  challenge  has  a 
right  to  demand  his  services.  There  must  therefore  necessarily 
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be  another  trial,  and  the  only  remaining  question  is,  in  what 
manner  the  triers  are  to  be  selected. 

The  usual  practice  in  cases  where  triers  are  appointed  is, 
where  no  juror  has  been  sworn,  two  triers  are  named  without 
restriction  by  the  court;  when  but  one  of  the  jurors  has  been 
sworn,  he  acts  as  trier  with  any  two  other  individuals  selected 
by  the  court,  and  when  two  of  the  jurors  have  been  sworn,  they 
are  chosen,  and  if  more,  the  first  two.  Whether  a  challenge 
can  be  interposed  to  a  trier  thus  designated,  does  not  seem  to 
have  been  decided.  Probably  not,  as  challenges  might  then  be 
interminable.  No  doubt,  however,  objections  may  be  urged 
by  either  party  to  any  one  called  as  a  trier,  and  in  such  cases 
the  matter  should  be  summarily  investigated  and  decided  by 
the  court.  It  is  very  proper  that  the  order  of  selection  which  I 
have  indicated,  should  be  generally  adopted.  Parties,  and 
especially  those  who  believe  in  the  rectitude  of  their  own  con- 
duct, are  solicitous  to  obtain  competent  and  impartial  jurors. 
Latterly  they  have  become  so  fastidious  upon  this  subject,  and 
so  minute  in  their  investigations,  that  our  trials  have  been 
vexatiously  and  unnecessarily  prolonged.  A  fixed  rule  of  pro- 
cedure and  its  observance  will  best  prevent  misapprehension 
and  consequent  complaint,  and  the  more  effectually  subserve 
the  ends  of  justice.  But  the  rule  of  selection  is  not  so  rigid 
that  it  may  not  be  relaxed  when  it  becomes  necessary.  There 
must  be  a  trial  of  any  challenge  properly  interposed.  When 
the  usual  line  of  procedure  can  not  be  strictly  pursued  we  must 
apply  the  doctrine  of  approximation,  which  the  expansive 
principle  of  the  common  law  will  permit,  especially  in  cases 
where  the  mam  design  can  be  substantially  effectuated.  The 
object  in  these  cases  is  to  procure  the  selection  of  competent 
triers.  There  may  be  good  reasons  for  giving  a  preference  to 
those  who  may  have  been  admitted  or  found  to  be  competent 
and  unbiased  jurors  in  the  cause  to  be  tried,  over  those  whose 
qualifications  have  not  been  settled;  but  there  can  be  none, 
other  than  having  and  abiding  by  some  rule  for  preferring  the 
first  two  to  their  associates  who  may  have  been  sworn;  nor  can 
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there  be  any  why  the  court  should  not  make  as  unexceptiona- 
ble a  selection  from  the  bystanders  after  some  of  the  jurors  had 
been  sworn  and  proved  to  be  impracticable  triers,  as  they  could 
•when  the  first  ballot  was  drawn  from  the  box.  In  the  present 
instance,  the  two  jurors  selected  as  triers  can  no  longer  act  in 
that  capacity.  It  would  be  a  mere  farce  and  result  in  nothing, 
to  submit  the  matter  to  them  again.  We  must  therefore,  of 
necessity,  proceed,  if  we  proceed  at  all,  in  the  same  manner  as 
if  they  had  not  been  sworn.  The  third  and  fourth  jurors  must 
act  as  triers. 

Those  jurors  were  accordingly  sworn  as  triers.  The  same 
evidence  was  repeated  before  them.  They  were  addressed  by 
the  counsel  and  charged  by  the  court.  After  deliberation  they 
reported  that  the  challenge  was  true,  and  the  juror  was  there- 
upon rejected. 

The  trial  proceeded,  the  prisoner  was  acquitted  on  the  ground 
of  insanity,  and  after  a  subsequent  investigation  he  was  sent  to 
the  lunatic  asylum. 
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SUPREME  COURT.    Albany  General  Term,  June,  1855.    Parker, 
Wright  and  Harris,  Justices. 

THE  PEOPLE  vs.  HENRIETTA  ROBINSON. 

Voluntary  drunkenness  is  not  a  legal  excuse  for  the  commission  of  crime. 

The  rule  is  otherwise  where  the  drunkenness  is  not  voluntary. 

In  the  cases  of  delirium  tremens  or  mania  apotu,  the  insanity  excuses  the  act, 
the  frenzy  being,  not  the  immediate,  but  a  re-mote  consequence  of  indulgence 
in  strong  drink. 

But  where  the  nature  and  essence  of  the  crime  are  made  by  law  to  depend 
upon  the  peculiar  state  and  condition  of  the  criminal's  mind,  at  the  time, 
and  with  reference  to  the  act  done,  drunkenness  may  be  a  proper  subject 
for  the  consideration  of  the  jury,  not  to  excuse  or  mitigate  the  oflence,  but 
to  show  that  it  was  not  committed.  Per  PAKKEB,  J. 

A  person  stimulated  even  to  the  highest  pitch  of  frenzy  by  voluntary  indul- 
gence in  strong  drink,  may  still  be  capable  of  planning  and  executing  a 
criminal  design  ;  and  where  in  such  case  there  is  mind  enough  to  conceive 
and  perpetrate  the  act,  there  is  enough  to  subject  the  offender  to  legal 
responsibility. 

A  case  can  not  be  brought  within  the  first  subdivision  of  the  statute  defining 
murder,  (2  R.  S.  657,  $  5,)  unless  there  be  a  premeditated  design,  in  fact, 
to  effect  the  death  of  the  person  killed,  or  of  some  other  human  being.  Per 
PABKER,  J. 

Where,  on  trial  of  an  indictment  for  murder  by  poisoning,  the  judge  charged 
the  jury  "  that  if  the  prisoner  was  intoxicated  to  such  an  extent  that  she 
was  unconscious  of  what  she  was  doing,  still  the  law  holds  her  responsible 
for  the  act,"  but  it  appeared  from  other  parts  of  the  charge,  that  the  judge 
intended  to  speak  and  that  the  jury  must  have  understood  him  as  speaking 
only  with  reference  to  a  state  of  mental  excitement  or  madness,  the  imme- 
diate consequence  of  indulgence  in  strong  drink,  and  not  of  a  state  of  in- 
sensibility, A«W,  that  the  charge  was  not  erroneous. 

Held,  also,  that  even  though  the  expression  excepted  to  could  not  be  regarded  as 
modified  and  explained  by  other  parts  of  the  charge,  and  might  be  consid- 
ered erroneous  as  an  abstract  and  separate  proposition,  yet  that  it  furnished 
no  ground  for  granting  a  new  trial,  it  appearing  plainly  that  it  had  no  ap- 
plicability to  the  case,  there  being  no  fact  or  circumstance  to  warrant  an 
inference,  that  the  accused  was  at  the  time  of  the  commission  of  the  act,  in 
a  state  of  unconsciousness  or  insensibility  from  intoxication. 

After  verdict,  it  is  too  late  to  object  for  the  first  time  that  no  precept  was 
issued  by  the  district  attorney  to  the  sheriff  reqiu'ring  him,  among  other 
things,  to  summon  a  grand  jury,  under  2  R.  S.  206,  §  37,  it  appearing  that 
the  grand  jury  was  regularly  drawn  and  summoned  according  to  the  re- 
quirements of  the  statute. 

Form  of  an  indictment  for  murder  by  poisoning,  with  counts  at  common  law 
and  under  the  statute. 
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Where  a  person,  charged  to  have  been  murdered  by  poison,  expressed  during 
his  last  illness,  his  opinion  that  he  should  not  live,  but  was  encouraged  by 
his  attending  physician  to  believe  that  he  would  recover,  his  statements 
made  immediately  thereafter  were  held  not  to  be  admissible  evidence  as 
dying  declarations.  Per  HARRIS,  J. 

Very  soon  after  the  drinking  of  the  supposed  poison,  the  deceased  was  asked 
how  he  felt  "  after  that  glass  of  beer,"  held,  that  his  answer  "  that  he  did 
not  feel  comfortable,"  was  competent  evidence,  though  made  in  the  absence 
of  the  prisoner.  Per  HARRIS,  J. 

Where,  it  appeared  that  a  third  person  had  drank  with  the  deceased  at  the 
same  time  he  was  supposed  to  have  been  poisoned,  of  the  same  beverage 
and  administered  by  the  same  person,  and  had  died  soon  afterwards,  the 
court  permitted  evidence  to  be  given  that  arsenic  was  found  in  the  stomach 
of  such  person,  and  that  she  died  from  the  effects  of  that  poison.  Per  HAR- 
RIS, J. 

Symptoms  of  poisoning  by  arsenic  described  by  physicians,  with  their  opin- 
ions on  the  subject  of  insanity,  set  forth  in  the  evidence. 


This  was  a  certiorari  to  the  Rensselaer  Oyer  and  Terminer, 
in  which  court  the  prisoner  had  been  convicted  before  Harris 
Justice  and  the  Justices  of  the  Sessions,  in  May,  1854,  of  the 
murder  of  Timothy  Lanagan,  by  poisoning.  The  indictment 
was  as  follows: 

At  a  court  of  Oyer  and  Terminer  held  at  the  Court  House  in 
the  city  of  Troy,  in  and  for  the  county  of  Rensselaer,  on  the 
third  Monday  of  February,  in  the  year  of  our  Lord  one  thous- 
and eight  hundred  and  fifty-four,  before  the  Honorable  Malbone 
Watson,  one  of  the  justices  of  the  Supreme  Court  of  the  state 
of  New  York,  together  with  Nathan  T.  Burdick  and  Thomas 
Newbury,  Esquires,  the  two  justices  of  the  peace  of  said  county 
designated,  according  to  the  statute  in  such  case  made  and  pro- 
vided, as  members  of  the  Court  of  Sessions,  duly  authorized 
and  empowered  by  virtue  of  their  respective  offices,  and  by  the 
act  in  such  case  made  and  provided,  at  the  time  and  place 
aforesaid,  to  inquire  by  the  oath  of  good  and  lawful  men  of  the 
said  city  and  county,  and  by  other  ways  and  means,  by  whom 
and  by  which  the  truth  of  the  matter  might  be  better  known, 
of  whatsoever  treasons,  felonies,  trespasses  or  other  crimes  and 
misdemeanors,  or  the  accessaries  to  them  in  the  said  city  and 
county,  by  whom,  and  in  what  manner  soever  done  or  com- 
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mittecl,  and  of  every  circumstance  concerning  the  same,  and 
the  said  treason,  felonies,  trespasses  and  other  crimes  and  mis- 
demeanors to  hear  and  determine. 

County  of  Rensselaer,  ss: 

The  jurors  for  the  people  of  the  state  of  New  York,  in  and 
for  the  body  of  the  county  of  Rensselaer,  to  wit:  Martinus 
Lansing,  Daniel  A.  Rhodes,  James  H.  Eldridge,  William  P. 
Button,  Edward  A.  Billings,  Ezra  Mambert,  John  F.  Barrin- 
ger,  Hezekiah  Coon,  Thomas  Stickney,  William  F.  Hunt, 
Sandford  A.  Tracy,  John  B.  Ford,  John  L.  Wager,  John  Wrhit- 
ford,  John  M.  Fonda,  John  Aiken,  William  C.  Raymer,  John 
L.  Defreest  and  Israel  Howe,  then  and  there  being  duly  sworn 
and  charged,  upon  their  oath  present,  that  Henrietta  Robinson, 
late  of  the  city  of  Troy,  and  in  the  county  of  Rensselaer  afore- 
said, not  having  the  fear  of  God  before  her  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  and  of  her 
malice  aforethought,  wickedly  contriving  and  intending  one 
Timothy  Lanagan  with  poison  willfully,  feloniously  and  of  her 
malice  aforethought  to  kill  and  murder  heretofore,  to  wit:  on 
the  twenty-fifth  day  of  May,  one  thousand  eight  hundred  and 
fifty-three,  with  force  and  arms,  at  the  city  of  Troy,  in  the 
county  of  Rensselaer  aforesaid,  knowingly,  willfully,  feloniously 
and  of  her  malice  aforethought,  a  large  quantity  of  a  certain 
deadly  poison,  called  white  arsenic,  to  wit:  the  quantity  of  two 
drachms  of  the  said  white  arsenic,  did  put,  mix  and  mingle 
into  and  with  a  certain  quantity  of  beer,  then  and  there  being, 
to  wit:  one  half  pint  of  beer,  and  that  the  said  Henrietta 
Robinson,  then  and  there  knowingly,  willfully,  feloniously  and 
of  her  malice  aforethought,  did  solicit,  ask,  persuade  and  in- 
stigate the  said  Timothy  Lanagan,  to  drink  and  swallow  down 
the  said  beer  so  mixed  and  mingled  with  the  said  deadly  poison 
as  aforesaid,  and  that  he  the  said  Timothy  Danagan,  by  the 
said  solicitation,  asking,  persuasion  and  instigation  of  the  said 
Henrietta  Robinson,  as  aforesaid,  the  said  beer  so  mixed  and 
mingled  with  the  said  deadly  poison  as  aforesaid  (he  the  said 
Timothy  Lanagan  not  knowing  the  said  beer  to  be  so  poison- 
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eel),  did  then  and  there,  take,  drink  and  swallow  down,  by 
means  whereof  he  the  said  Timothy  Lanagan  then  and  there 
became  sick  and  greatly  distempered  in  his  body;  and  the  said 
Timothy  Lanagan,  of  the  poison  aforesaid  so  by  him  taken, 
drank  and  swallowed  down  as  aforesaid,  and  of  the  sickness 
occasioned  thereby,  on  the  said  twenty-fifth  day  of  May,  in  the 
year  last  aforesaid  at  the  city  of  Troy  aforesaid,  in  the  county 
aforesaid,  did  languish,  and  languishing  did  live;  on  which 
said  twenty-fifth  day  of  May  in  the  year  aforesaid,  the  said 
Timothy  Lanagan,  at  the  city  of  Troy  aforesaid,  in  the  county 
aforesaid  of  the  said  poison  and  of  the  sickness  occasioned 
thereby,  died.  And  so  the  jurors  aforesaid  upon  their  oath 
aforesaid,  do  say,  that  the  said  Henrietta  Robinson,  the  said 
Timothy  Lanagan,  in  the  manner  and  by  the  means  aforesaid, 
knowingly,  willfully,  feloniously  and  of  her  malice  aforethought, 
did  kill  and  murder,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  the  people  of  the 
state  of  New  York  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
tner  present  that  the  said  Henrietta  Robinson,  not  having  the 
fear  of  God  before  her  eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  and  of  her  malice  aforethought, 
wickedly  contriving  and  intending  the  said  Timothy  Lanagan 
with  poison,  knowingly,  willfully,  feloniously  and  of  her  malice 
aforethought  to  kill  and  murder,  on  the  twenty-fifth  day  of 
May,  one  thousand  eight  hundred  and  fifty-three,  with  force 
and  arms,  at  the  city  of  Troy  in  the  county  of  Rensselaer  afore- 
said, knowingly,  feloniously,  willfully  and  of  her  malice  afore- 
thought, a  large  quantity  of  a  certain  deadly  poison  called 
arsenic,  to  wit:  two  drachms  of  the  said  arsenic,  did  put,  mix 
and  mingle  ir*o  and  with  a  certain  quantity  of  beer  which  the 
said  Timothj  Lanagan  was  then  and  there  about  to  drink,  (the 
said  Henrietta  Robinson  then  and  there  well  knowing  that  he 
the  said  Timothy  Lanagan,  intended  and  was  then  and  there 
about  to  drink  the  said  beer,  and  the  said  Henrietta  Robinson, 
then  and  there  also  well  knowing  the  said  arsenic  so  as  aforesaid 
by  her  put,  mixed  and  mingled  into  and  with  the  said  beer,  to  be 
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a  deadly  poison,)  and  that  the  said  Timothy  Lanagan  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at  the  city  of 
Troy  aforesaid,  and  in  the  county  of  Rensselaer  aforesaid,  did 
take,  drink  and  swallow  down  a  large  quantity,  to  wit,  half  a 
pint  of  the  said  beer  with  which  the  said  arsenic  was  so  mixed 
and  mingled  by  the  said  Henrietta  Robinson  as  aforesaid,  (he 
the  said  Timothy  Lanagan,  at  the  time  he  so  took,  drank  and 
swallowed  the  said  beer,  not  knowing  there  was  any  arsenic  or 
any  other  poisonous  or  hurtful  ingredient  mixed  or  mingled  with 
the  said  beer,)  by  means  whereof  he,  the  said  Timothy  Lanagan, 
then  and  there  became  mortally  sick  and  distempered  in  his 
body;  and  the  said  Timothy  Lanagan,  of  the  poison  aforesaid 
so  by  him  taken,  drank  and  swallowed  down  as  aforesaid,  and 
of  the  said  mortal  sickness  occasioned  thereby,  on  the  said 
twenty-fifth  day  of  May,  in  the  year  aforesaid,  at  the  city  afore- 
said, in  the  county  aforesaid,  did  languish,  and  languishing  did 
live;  on  which  said  twenty-fifth  day  of  May,  in  the  year  afore- 
said, at  the  city  aforesaid,  in  the  county  aforesaid,  the  said 
Timothy  Lanagan,  of  the  poison  aforesaid,  so  by  him  taken, 
drank  and  swallowed  down,  and  of  the  mortal  sickness  occa- 
sioned thereby  as  aforesaid,  did  die.  And  so  the  jurors  afore* 
said  upon  their  oaths  aforesaid;  do  say  that  the  said  Henrietta 
Robinson,  him  the  said  Timothy  Lanagan,  in  the  manner  and 
by  the  means  aforesaid,  knowingly,  willfully,  feloniously  and 
of  her  malice  aforethought,  did  kill  and  murder,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state  of  New  York  and  their 
dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Henrietta  Robinson,  not  having  the  fear 
of  God  before  her  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  and  of  her  malice  aforethought,  wick- 
edly contriving  and  intending  one  Timothy  Lanagan  with 
poison,  willfully,  feloniously  and  of  her  malice  aforethought, 
to  kill  and  murder,  heretofore  to  wit:  on  the  twenty -fifth  day 
of  May,  one  thousand  eight  hundred  and  fifty-three,  with  force 
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and  arms,  at  the  city  of  Troy,  in  the  county  of  Rensselaer 
aforesaid,  knowingly,  willfully,  feloniously  and  of  her  malice 
aforethought,  and  with  a  premeditated  design  to  effect  the  death 
of  the  said  Timothy  Lanagan,  in  the  peace  of  God  and  of  the 
people  of  the  state  of  New  York  then  and  there  being,  a  large 
quantity  of  a  certain  deadly  poison  called  white  arsenic,  to 
wit:  the  quantity  of  two  drachms  of  the  said  white  arsenic,  did 
put,  mix  and  mingle  into  and  with  a  certain  quantity  of  beer 
then  and  there  being,  to  wit,  one  half  pint  of  beer,  and  that  the 
said  Henrietta  Robinson  then  and  there  knowingly,  willfully, 
feloniously  and  of  her  malice  aforethought,  and  with  a  pre- 
meditated design  to  effect  the  death  of  the  said  Timothy  Lana- 
gan, did  solicit,  ask,  persuade  and  instigate  the  said  Timothy 
Lanagan,  to  drink  and  swallow  down  the  said  beer,  so  mixed 
and  mingled  with  the  said  deadly  poison  as  aforesaid,  and  that 
he,  the  said  Timothy  Lanagan,  by  the  said  solicitation,  asking, 
persuasion  and  instigation  of  the  said  Henrietta  Robinson  as 
aforesaid,  the  said  beer  so  mixed  and  mingled  with  the  said 
deadly  poison  as  aforesaid  (he  the  said  Timothy  Lanagan,  not 
knowing  the  same  to  be  deadly  poison,)  did  then  and  there 
take,  drink  and  swallow  down,  by  means  whereof  he  the  said 
Timothy  Lanagan,  then  and  there  became  sick  and  greatly  dis- 
tempered in  his  body;  and  the  said  Timothy  Lanagan,  of  the 
poison  aforesaid,  so  by  him  taken,  drank  and  swallowed  down 
as  aforesaid,  and  of  the  sickness  occasioned  thereby,  on  the  said 
twenty-fifth  day  of  May,  in  the  year  last  aforesaid,  at  the  city 
of  Troy  aforesaid,  in  the  county  aforesaid,  did  languish,  and 
languishing  did  live;  on  which  said  twenty-fifth  day  of  May, 
in  the  year  aforesaid,  the  said  Timothy  Lanagan,  at  the  city  of 
Troy  aforesaid,  in  the  county  aforesaid,  of  the  said  poison  and 
of  the  sickness  occasioned  thereby,  died. 

And  so  the  jurors  aforesaid  upon  their  oath  aforesaid,  do  say 
that  the  said  Henrietta  Robinson,  the  said  Timothy  Lanagan, 
in  the  manner  and  by  the  means  aforesaid,  knowingly,  willfully, 
feloniously  and  of  her  malice  aforethought,  and  with  a  pre- 
meditated design  to  effect  the  death  of  the  said  Timothy  Lana- 
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gan,  did  kill  and  murder,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  the 
people  of  the  state  of  New  York  and  their  dignity. 

A.nd  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Henrietta  Robinson,  not  having  the  fear 
of  God  before  her  eyes,  but  being  moved  and  seduced  by  the  in- 
stigation of  the  devil  and  of  her  malice  aforethought,  wickedly 
contriving  and  intending  the  said  Timothy  Lanagan  with 
poison,  knowingly,  willfully,  feloniously  and  of  her  malice 
aforethought  to  kill  and  murder,  and  with  a  premeditated 
design  to  effect  the  death  of  the  said  Timothy  Lanagan,  on  the 
twenty-fifth  day  of  May,  one  thousand  eight  hundred  and  fifty- 
three,  with  force  and  arms,  at  the  city  of  Troy  in  the  county 
of  Rensselaer,  aforesaid,  knowingly,  willfully,  feloniously  and 
of  her  malice  aforethought  and  with  a  premeditated  design  to 
effect  the  death  of  the  said  Timothy  Lanagan,  a  large  quantity 
of  a  certain  deadly  poison  called  arsenic,  to  wit:  two  drachms 
of  the  said  arsenic,  did  put,  mix  and  mingle  into  and  with  a 
certain  quantity  of  beer  which  the  said  Timothy  Lanagan  was 
then  and  there  about  to  drink,  (the  said  Henrietta  Robinson 
then  and  there  well  knowing  that  he  the  said  Timothy  Lanagan 
intended,  and  was  then  and  there  about  to  drink  the  said  beer, 
and  the  said  Henrietta  Robinson  then  and  there  also  well 
knowing  the  said  arsenic  so  as  aforesaid  by  her  put,  mixed  and 
mingled  into  and  with  the  said  beer,  to  be  a  deadly  poison;) 
and  that  the  said  Timothy  Lanagan  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  city  of  Troy  aforesaid,  and 
in  the  county  of  Rensselaer  aforesaid,  did  take,  drink  and 
swallow  down  a  large  quantity,  to  wit,  half  a  pint  of  the  said 
beer,  with  which  the  said  arsenic  was  so  mixed  and  mingled 
by  the  said  Henrietta  Robinson  as  aforesaid,  (he  the  said 
Timothy  Lanagan,  at  the  time  he  so  took,  drank  and  swallowed 
down  the  said  beer,  not  knowing  there  was  any  arsenic,  or 
any  other  poisonous  or  hurtful  ingredient  mixed  or  mingled 
with  the  said  beer,)  by  means  whereof  he  the  said  Timothy 
Lanagan  then  and  there  became  mortally  sick  and  distempered 
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in  his  body;  and  the  said  Timothy  Lanagan  of  the  poison 
aforesaid,  so  by  him  taken,  drank  and  swallowed  down  as 
aforesaid,  and  of  the  said  mortal  sickness  occasioned  thereby, 
on  the  said  twenty-fifth  day  of  May  in  the  year  aforesaid,  at  the 
city  aforesaid,  in  the  county  aforesaid,  did  languish,  and  lan- 
guishing did  live;  on  which  said  twenty-fifth  day  of  May,  in 
the  year  aforesaid,  at  the  city  aforesaid,  in  the  county  aforesaid, 
the  said  Timothy  Lanagan,  of  the  poison  aforesaid  so  by  him 
taken,  drank  and  swallowed  down,  and  of  the  mortal  sickness 
occasioned  thereby  as  aforesaid,  did  die. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  the  said  Henrietta  Robinson,  him  the  said  Timothy  Lanagan 
in  the  manner  and  by  the  means  aforesaid,  knowingly,  willfully, 
feloniously  and  of  her  malice  aforethought,  and  with  a  pre- 
meditated design  to  effect  the  death  of  the  said  Timothy  Lana- 
gan, did  kill  and  murder,  against  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace  of  the  people 
of  the  state  of  New  York  and  their  dignity. 

There  were  other  counts  in  the  indictment.  The  prisoner 
pleaded  not  guilty.  On  the  trial  Jlnson  Bingham,  (District 
Attorney,)  and  G.  Van  Santvoord  and  Henry  Hogeboom,  ap- 
peared as  counsel  for  the  people,  and  William  Ji,  Beaeh.  jJbm. 
B.  Olin,  Martin  I.  Townsend  and  Job  Pierson,  for  the  prisoner. 

On  the  trial  Doct.  Henry  Adams  was  called  as  a  witness  for 
the  prosecution  and  testified  as  follows:  1  reside  in  Troy,  and 
am  a  practicing  physician;  have  been  for  several  years;  knew 
Timothy  Lanagan  in  his  lifetime,  and  was  his  family  physician 
previous  to  his  death;  he  died  in  May,  1853;  1  saw  him  on  the 
day  of  his  death;  was  called  to  see  him  on  the  afternoon  of 
that  day;  went  to  his  house;  remained  there  until  he  died;  he 
died  about  half-past  six  or  seven  o'clock  the  same  day;  Dr. 
Skilton  was  there  with  me;  he  came  there  after  I  did,  and  con- 
tinued there  until  the  man  died;  Mr.  Lanagan  lived  in  the 
north  or  upper  part  of  the  city,  corner  of  River  and  Rensselaer 
streets,  south-east  corner;  that  was  the  place  where  he  died; 
the  dwelling  where  he  lived  was  a  small  one  story  building, 
not  painted  at  that  time,  I  think;  there  were  two  rooms;  the 
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front  room  was  used  as  a  grocery  store;  this  grocery  fronted  on 
River  street;  the  other  room  was  in  the  rear  of  the  grocery, 
and  was  used  for  family  purposes;  he  died  in  the  back  room; 
there  was  a  bed  in  that  room;  I  know  the  prisoner  Mrs.  Robin- 
son, if  it  is  she. 

Mr.  Hogeboom. — Is  it  not  proper,  your  Honor,  that  the 
prisoner  should  remove  her  veil  a  little  while,  that  she  may  be 
identified? 

The  Court. — There  is  no  objection  to  that,  is  there? 

The  prisoner  removed  her  veil,  and  witness  said:  That  is  the 
lady;  I  knew  her  some  two  months  previous  to  Lanagan's 
death;  she  lived  on  the  opposite  side  of  the  street,  a  little 
north;  the  house  south  of  hers,  and  adjoining,  is  Mr.  Bout- 
well's  [a  diagram  was  here  shown  witness  of  the  location  of 
Ihe  dwellings  and  streets  in  the  neighborhood  of  which  he  was 
speaking;  he  said  it  was  correct,  and  he  pointed  out  the  houses 
occupied  by  Lanagan,  Mrs.  Robinson,  and  Mr.  Boutwell.] 
When  I  first  arrived  at  the  house,  I  found  Mr.  Lanagan  in  bed 
in  the  back  room;  when  I  first  saw  him  he  was  vomiting  pro- 
fusely; I  supposed  from  the  symptoms  that  he  had  been  taking 
some  poison;  this  supposition  was  first  induced  by  the  statement 
of  the  family  that  poison  had  been  administered  to  him;  the 
symptoms  indicating  poison  were  intense  pain  in  the  stomach 
and  bowels;  burning  sensation  in  the  throat;  vomiting  was  an 
indication  of  it;  there  were  several  evacuations  of  the  bowels; 
these  symptoms  continued  until  his  death;  I  do  not  know  what 
he  died  of;  suppose  he  died  of  the  effects  of  some  poisonous 
substance  administered;  this  is  my  impression;  this  is  my  be- 
lief; it  is  a  decided  belief;  I  could  not  exactly  tell  from  the 
nature  of  the  symptoms  what  the  poisonous  substance  was;  the 
symptoms  would  correspond  with  the  effects  of  arsenic;  besides 
myself  and  Dr.  Skilton  in  the  room  with  Lanagan,  were  the 
family  and  friends  of  the  deceased;  no  other  physicians  were 
present;  I  was  not  present  at  any  post  mortem  examination; 
after  arriving  at  the  residence  of  Mr.  Lanagan's,  I  found  his 
symptoms  were  very  violent,  and  I  was  apprehensive  that  the 
case  would  terminate  fatally;  Mr.  Lanagan  told  me  that  he- 
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thought  he  should  not  recover;  he  did  not  ask  me  what  I 
thought;  after  seeing  him  I  had  no  expectation  of  his  recovery; 
I  do  not  remember  that  he  stated  more  than  once  that  he  thought 
he  would  not  recover;  his  expression  was  this:  "  the  villain 
has  destroyed  me,  and  I  shall  not  recover." 

Cross-examination  by  Mr.  Beach. — At  what  stage  of  your 
visit  did  he  make  this  statement? 

Witness:  It  was  perhaps  half  an  hour   after  I  first  saw  him. 

Q.  Did  you  give  him  any  encouragement  that  he  would 
recover? 

A.  I  told  him  he  ought  not  to  despair;  that  he  might  recover; 
I  was  then  adopting  remedies  to  alleviate  his  pain;  the  reme- 
dies did  not  relieve  him,  as  I  could  perceive;  I  am  not  able  to 
tell  whether  they  did  relieve  him  or  not;  the  symptoms  con- 
tinued much  the  same  way;  I  can't  say  from  knowledge  that 
the  pain  continued  as  acute  after  the  medicine  was  given  him 
as  before;  there  were  intervals  when  he  had  less  pain;  he  con- 
tinued afterwards  to  take  rny  medicine  and  I  continued  to  labor 
for  his  recovery;  his  decease  was  sudden;  he  lingered  from  two 
and  a  half  to  three  hours  after  he  told  me  he  thought  he  should 
not  recover;  the  conversation  between  deceased  and  myself 
occurred  very  soon  after  I  went;  up  to  within  a  few  minutes  of 
his  death  he  continued  to  converse;  half  an  hour,  certainly; 
he  continued  to  help  himself  in  and  out  of  bed  up  to  about 
half  an  hour  previous  to  his  death;  I  do  not  recollect  that  a 
minister  was  sent  for;  his  mother  knelt  down  by  the  bed  and 
prayed;  this  was  perhaps  half  an  hour  previous  to  his  death; 
we  had  concluded  at  this  time  that  he  would  not  recover;  I  did 
not  express  the  apprehension;  there  was  a  great  deal  of  con- 
fusion among  the  friends  and  family  at  this  time;  myself  and 
associate,  previous  to  this  time,  perhaps  an  hour  or  an  hour 
and  a  half,  had  definitely  concluded  that  he  could  not  recover; 
I  understand  Lanagan  to  have  been  an  Irishman. 

Direct  examination  resumed. — When  I  say  "  we  concluded," 
I  mean  Dr.  Skilton  and  myself,  upon  consultation  between  us; 
we  expressed  that  opinion  to  each  other;  I  formed  an  opinion 
when  I  first  saw  him  that  he  would  not  recover;  and  I  con- 
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tinued  of  that  opinion  throughout;  it  was  a  case  of  violent 
symptoms;  an  aggravated  case;  there  were  occasionally  appear- 
ances of  less  pain  than  at  others;  such  is  the  case  in  all  pain 
produced  by  poison;  it  was  after  the  remark  that  he  made 
that  "  the  villain  had  destroyed  him,"  that  I  told  him  he  ought 
not  to  despair;  I  do  not  think  that  during  the  time  I  was 
there  he  expressed  any  hope  or  expectation  of  recovery;  when 
I  told  him  that  he  might  recover,  I  did  not  believe  he  would; 
I  do  not  recollect  that  he  spoke  on  the  subject  whether  he 
would  recover  or  not,  but  once;  I  do  not  remember  that  the 
remark  he  made  about  "  the  villain  had  destroyed  him,"  was 
made  more  than  once;  do  not  recollect  that  he  said  any  thing 
about  being  "  done  for;"  I  think  "  the  villain  has  destroyed 
me,"  is  the  precise  expression  used  by  the  deceased;  I  had 
conversation  with  him  in  regard  to  the  origin  of  his  ailment; 
the  conversation  was  before  he  stated  to  me  his  belief  that  he 
would  not  recover;  I  do  not  remember  distinctly  whether  he 
spoke  of  the  origin  of  his  ailment  after  he  told  me  he  thought 
he  should  not  recover;  he  was  lying  on  the  bed  when  I  first 
came  in;  I  think  he  was  vomiting  when  I  first  came  in;  I  did 
not  ask  him  what  was  the  matter  with  him;  my  medicines 
apparently  produced  no  effects  upon  him;  the  family  were 
conversing  about  the  matter  when  I  came  in,  and  I  heard 
the  story  as  to  his  ailment  part  from  him  and  part  from  the 
family. 

Mr.  Hogeboom  to  the  Court:  I  propose  now,  your  Honor,  to 
ask  him  from  what  source  he  derived  this  poison;  by  whom  it 
was  administered,  and  under  what  circumstances,  t  suppose 
it  is  advisable  to  put  the  questions,  on  the  ground  that  here 
was  a  party  about  to  die;  the  circumstances  were  of  recent 
occurrence.  What  he  then  said,  was  a  dying  declaration,  and 
therefore  he  had  no  motive  to  misrepresent  the  truth.  The 
impression  produced  on  the  mind  of  the  physician  by  the 
symptoms  was  that  the  deceased  would  not  recover,  and  such 
was  the  belief  of  the  deceased.  The  question  was  as  to  the 
admissibility  of  this  testimony.  He  supposed  it  was  admissi- 
ble under  the  strict  rule  of  the  courts,  in  such  cases.  The  true 
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rule  would  be,  he  thought,  to  admit  these  declarations,  and 
then  instruct  the  jury  the  weight  to  which  they  were  entitled. 

Judge  HARRIS:  I  do  not  think  the  declarations  would  be  ad- 
missible. The  man  himself  said  he  thought  he  should  die;  the 
physicians  did  not  apprize  him  that  he  was  likely  to  die,  but 
encouraged  him  to  hope  that  he  would  recover.  Now,  Lana- 
gan  may  have  had  the  impression  that  he  was  going  to  die; 
but  to  constitute  dying  declarations,  the  person  making  them 
must  be  convinced  that  he  was  dying;  must  see  death  staring 
him  in  the  face.  Mr.  Lanagan  was  not  in  this  state,  for  when 
he  expressed  the  belief  that  he  would  not  recover,  his  medical 
attendants  encouraged  him  to  believe  and  hope  that  he  would. 
It  would  not  be  safe,  under  the  circumstances,  to  admit  the 
declarations. 

Direct  examination  resumed. — I  do  not  think  that  at  any  time 
either  Dr.  Skilton  or  myself  told  deceased  that  he  could  not 
recover;  besides  myself  and  Dr.  Skilton  in  the  room  with 
Lanagan,  were  his  mother,  father,  brothers,  sisters,  and  chil- 
dren; I  think  he  spoke  to  his  wife  during  his  illness;  do  not 
remember  positively;  I  was  not  present  at  the  coroner's 
inquest. 

Cross-examined  by  Mr.  Beach. — I  consider  of  the  symptoms 
named,  the  intense  pain  of  the  stomach  was  peculiar  to  poison. 
There  were  others:  burning  sensation  at  the  throat;  constant 
retching;  severe  evacuations  from  the  bowels;  cramps,  often; 
great  prostration  of  the  system;  these  comprise  pretty  much 
all  the  symptoms;  the  incessant  retching  and  severe  burning 
sensation  at  the  throat  are  not  common  to  other  diseases.  In- 
dependent of  the  severe  burning  of  the  throat,  all  the  other 
symptoms  mentioned  are  common  to  a  variety  of  other  dis- 
eases; this  burning  at  the  throat,  I  do  not  think  is  limited  to 
any  particular  variety  of  poison;  in  all  cases  of  suspected 
poison  I  understand  it  is  customary  to  analyze  the  contents  of 
the  stomach;  it  is  done  by  the  faculty  to  satisfy  themselves  as 
to  the  cause  of  the  death;  without  that,  it  is  not  I  think  in  the 
power  of  our  profession  definitely  and  certainly  to  determine 
the  cause  of  death;  I  have  had  occasion  to  attend  a  case  of 
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cholera;  in  those  cases  there  was  great  thirst,  and  a  complaint 
of  irritation  of  the  throat,  but  not  as  severe  as  is  common  to 
cases  of  poison;  I  have  found  in  the  course  of  my  practice 
that  the  recovery  of  the  patient  depends  much  upon  the  con- 
stitution, the  will,  and  power  to  endure;  severe  retching,  great 
pain  in  the  stomach,  &c.,  are  strong  symptoms  of  cholera,  as 
is  also,  sudden  and  severe  prostration,  if  accompanied  by  other 
symptoms,  such  as  rice-colored  evacuations,  severe  cramps,  &c. ; 
these  evacuations  do  not  always  result  from  the  progress  of  the 
disease  and  rapid  dissolution  of  the  patient;  we  should  not 
always  expect  death  to  follow  such  evacuations;  we  find  these 
rice-colored  evacuations  in  no  other  disease  than  cholera,  that 
I  am  aware  of;  they  may  sometimes  occur  in  cholera  morbus, 
a  disease  that  assimilates  to  cholera;  I  would  not  like  to  give 
a  definite  opinion  as  to  whether  a  safe  conclusion  as  to  the 
cause  of  this  man's  death,  could  be  arrived  at  without  an 
analyzation  of  the  stomach;  I  understand  the  stomach  was 
analyzed;  I  attended  deceased's  family  for  four  or  five  years 
previous  to  his  death;  he  was  not  a  man  of  vigorous  constitu- 
tion; his  habits  I  believe  were  regular,  and  he  was  a  temperate 
man  as  far  as  I  knew. 

Direct  resumed. — He  was  able  to  attend  to  his  ordinary 
affairs,  I  believe,  up  to  the  time  of  this  transaction;  I  was  in 
the  habit  of  seeing  or  meeting  him  most  every  week.  He  was 
about  thirty-five  years  of  age  at  the  time  of  his  death;  the 
symptoms  he  exhibited  were  not  those  of  cholera;  the  evacua- 
tions in  no  respect  resembled  cholera;  I  think  I  could  pronounce 
with  confidence  that  he  did  not  die  of  cholera;  independent  of 
analysis  I  think  I  have  a  decided  opinion  as  to  the  cause  of  his 
death,  and  it  is  such  as  I  have  named. 

By  Mr.  Beach. — My  question  to  you,  doctor,  was  whether, 
without  an  analysis,  you  could  form  a  satisfactory  conclusion 
as  to  the  cause  of  this  man's  death;  did  I  understand  you  cor- 
rectly? 

Witness:  You  did.  My  opinion  as  to  the  cause  of  the  man's 
death  was  founded  to  some  extent,  but  not  altogether,  upon 
what  I  heard  from  the  friends  and  family  of  the  deceased. 


248  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Robinson. 

Mr.  Beach. — Then,  doctor,  I  understand  you  to  say,  that 
judging  from  the  symptoms  alone,  you  could  form  no  decided 
opinion  as  to  the  cause  of  death;  but  taking  the  symptoms 
together  with  what  you  heard  from  the  family  and  friends,  you 
did  form  a  decided  opinion. 

Witness:  I  formed  an  opinion  independent  of  what  I  heard; 
it  is  the  invariable  custom  in  case  of  suspected  poison  to  ana- 
lyze the  stomach. 

Mr.  Beach. — Judging  from  the  symptoms  alone  in  this  man, 
and  without  analysis,  do  you  think  you  can  pronounce  it  a  case 
of  unmistakable  poison? 

Witness:  I  think  I  can.  It  is  the  opinion  of  most  medical 
writers  of  celebrity  that  no  reliance  can  be  placed  on  these 
external  symptoms  for  the  detection  of  poison;  and  hence 
results,  as  a  general  thing,  this  custom  with  our  profession,  of 
analyzing  the  stomach  to  detect  poison;  I  still  think  I  can 
express  a  decided  opinion  as  to  the  cause  of  this  man's  death; 
to  a  certain  extent  I  concluded  poison  had  been  administered; 
to  a  certain  extent  is  what  I  mean,  which  might  be  verified  by 
a  post  mortem  examination;  I  should  be  satisfied  in  this  case 
without  such  examination. 

Direct  resumed. — The  object  of  the  analyzing  the  stomach 
may  be  both  to  ascertain  the  presence  of  poison,  and  the  par- 
ticular kind  of  poison;  I  wish  to  be  understood  that  to  analyze 
the  stomach  in  cases  of  suspected  poison  is  the  general  cus- 
tom, not  the  invariable  custom. 

By  Mr.  Beach. — Did  you  ever  know  a  case  of  suspected 
poison  that  was  not  followed  by  an  analysis  of  the  stomach? 

Witness. — I  never  knew  of  one. 

Mr.  B. — Then,  as  far  as  you  know,  it  is  the  invariable  cus- 
tom, is  it  not? 

W.— It  is. 

Jlvery  J.  S  kilt  on,  sworn:  I  reside,  in  Troy;  am  a  practicing 
physician;  have  been  for  a  number  of  years;  saw  Timothy 
Lanagan  before  his  death;  saw  him  on  the  twenty-fifth  of  May, 
1853,  the  day  on  which  he  died;  I  reached  his  house  about 
five  o'clock  in  the  afternoon;  Dr.  Adams  was  not  in  the  house 
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then;  a  great  number  of  people  were  there;  Mr.  Lanagan  was 
in  the  back  room;  when  I  got  in  he  was  on  the  bed;  his  skin 
was  somewhat  livid;  his  pulse  very  feeble;  he  was  rolling  and 
retching  on  the  bed,  which  indicated  pain;  he  complained  of 
severe  pain,  burning  at  the  stomach  and  in  the  throat;  sick- 
ness at  the  stomach,  retching  constantly,  most;  frequent  vomit- 
ing; the  discharges  from  the  stomach  were  not  uniform;  some 
of  them  had  a  dark  appearance;  he  had  discharges  of  bowels, 
but  I  don't  recollect  definitely  about  them;  I  believe  they  were 
partly  bloody;  from  the  symptoms  exhibited  by  Lanagan,  and 
independent  of  any  thing  I  learned  from  the  family,  I  believed 
he  had  been  taking  mineral  poison;  I  had  no  doubts  about  it; 
I  went  there  thinking  he  might  be  relieved,  but  after  seeing 
him  had  less  hope;  I  recollect  of  his  saying  only  that  he  could 
not  live;  this  is  the  only  expression  I  heard  him  make  on  the 
subject  of  dying;  he  did  not  state  why  he  couldn't  live;  said 
nothing  in  my  hearing  as  to  the  cause  of  his  illness;  was  pre- 
sent at  his  death,  but  did  not  remain  at  the  house  all  the  time 
from  the  time  I  first  went  to  the  house;  I  was  present  at  the 
post  mortem  examination;  that  showed  that  the  stomach  was 
highly  inflamed,  in  some  patches  and  parts  more  than  others; 
no  chemical  tests  were  applied  to  detect  the  presence  or  absence 
of  poison;  the  appearances  corresponded  with  the  symptoms 
which  led  to  my  conclusions  before  he  died  that  he  had  been 
taking  mineral  poison;  near  the  lower  part  of  the  stomach 
was  what  appeared  to  be  a  white  powder;  in  the  intestines 
there  was  a  greater  quantity  of  mucous  than  usual,  mingled 
with  a  yellow  substance;  everywhere,  from  the  pit  of  the 
stomach  the  cyphuses  were  more  highly  inflamed;  the  large 
intestine,  or  colon,  was  singularly  blanched,  and  led  me  to  think 
of  the  fact  of  his  having  passed  bloody  stools;  there  were  no 
tests  applied  there  to  the  white  powder —  no  chemical  tests; 
the  white  powder  was  enveloped  in  mucous;  and  therefore  it 
resembled  white  powder,  like  flour,  or  arsenic;  arsenic  is 
white — white  powder;  from  this  examination,  coupled  with 
the  symptoms  previous  to  death,  I  had  no  doubt  he  died  of 
VOL.  II.  32 
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mineral  poison:  I  fully  believe  the  poison  was  arsenic;  the 
coroner's  jury  and  coroner  were  present  at  the  post  mortem; 
Dr.  Seymour,  called  by  the  coroner,  was  also  present. 

Cross-examined  by  Mr.  Olin. — Taking  the  whole  time  I  was 
present  at  the  house  it  was  not  less  than  an  hour;  I  was  not 
in  the  room  half  an  hour  the  first  time,  but  in  the  house  some 
time  before  I  got  in  the  room;  1  made  examinations  of  the 
symptoms  all  the  time  I  was  at  the  house;  the  great  soreness 
and  burning  sensation  of  the  throat  are  rather  peculiar  to  arsenic 
but  can  be  swayed  by  circumstances  some;  for  that  symptom 
we  rely  principally  upon  the  statement  of  the  patient,  except 
as  we  judge  from  the  character  and  appearance  of  what  he 
vomits.  His  calling  for  cold  water  was  an  evidence  of  the 
burning  sensation;  it  does  not  attend  ailments  occasioned  by 
other  poisons;  calling  for  water  alone  is  not  a  decisive  test  of 
the  presence  of  arsenic;  there  was  no  other  symptom,  aside 
from  what  I  have  mentioned,  that  indicated  arsenic;  one  is 
more  likely  to  have  cramps  from  arsenic  than  from  other 
poison;  can't  say  that  cramps  attend  poisoning  by  any  other 
poison  than  arsenic;  do  not  know  but  our  medical  writers  say 
so;  Beck,  in  his  work,  says  that  in  cases  of  poisoning  by 
arsenic,  the  fact  can  be  safely  determined  only  by  finding  the 
poison  in  the  stomach. 

Question  by  the  counsel:  Do  you  say  that,  by  simply  exam- 
ining the  symptoms  of  the  patient,  you  can  tell  if  he  has  been 
poisoned,  and  if  poisoned,  whether  it  was  a  mineral  or  vegeta- 
ble poison,  to  a  certainty. 

Answer. — I  can,  satisfactorily  to  myself — without  doubt; 
the  most  approved  writers  upon  this  class  of  subjects  are  Guy, 
Christison,  Beck  and  Orfila;  Orfila  was  a  distinguished  chemist; 
Beck  was  a  medical  man;  I  can't  say  that  either  of  these 
writers  say  that  the  symptoms  above  are  infallible  tests;  it  is 
stated  again  and  again,  and  so  have  I  stated  again  and  again, 
that  symptoms  should  not  be  relied  upon  in  a  court  of  justice; 
there  is  more  certainty  in  a  chemical  analysis;  it  is  so  held  in 
courts  of  justice  and  medical  jurisprudence,  and  is  so  in  fact; 
symptoms  are  sufficient  to  satisfy  me;  that  the  test  by  symp- 
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toms  is  as  certain  as  by  chemical  tests,  I  have  not  stated;  in 
the  post  mortem  examination  of  Lanagan,  there  was  nothing  to 
indicate  that  the  poison  there  was  arsenic,  except  that  the 
powder  there  found  was  white;  the  white  powder  was  distinc- 
tive evidence,  though  not  infallibly  distinctive  of  mineral 
poison;  the  yellow  substance  in  the  intestines  was  another 
evidence  of  the  presence  of  mineral  poison,  though  not  a  cer- 
tain indication;  I  fully  formed  the  opinion,  as  a  medical  man, 
that  Lanagan's  was  a  case  of  poison  by  arsenic,  upon  the  three 
grounds  that  the  powder  there  found  was  a  white  powder,  it 
was  not  crystalline,  and  the  yellow  substance  in  the  intestines; 
of  the  fact  I  had  no  doubt;  I  was  not  present  at  the  chemical 
analysis  of  the  stomach;  do  not  know  whether  there  was  one; 
heard  there  was  to  be  one;  at  the  post  mortem  examination 
the  stomach  and  intestines  were  taken  in  charge  by  the  coron- 
er, Dr.  Bontecou. 

Dr.  William  P.  Seymour  sworn:  I  am  a  practicing  physi- 
cian; reside  in  this  city;  have  practiced  here  some  five  or  six 
years;  was  present  at  the  post  mortem  examination  of  Mr. 
Lanagan;  did  not  see  Mr.  Lanagan  on  the  day  previous  to  his 
death;  think  the  examination  took  place  the  day  after  his 
death,  and  think  it  took  place  in  the  afternoon;  ihepost  mortem 
was  made  by  Dr.  Bontecou  and  myself;  Dr.  B.  was  coroner, 
and  I  assisted  him;  Dr.  Skilton  was  also  present;  the  stomach" 
presented  all  the  appearances  of  very  severe  and  very  acute 
inflammation;  I  think  there  was  a  small  quantity  of  fluid  in  the 
stomach;  nothing  else  that  I  observed,  except  the  white  pow- 
der spoken  of  by  Dr.  Skilton;  the  quantity  I  could  not  tell  by 
weight  or  measure;  it  was  distributed  over  the  first  bowel; 
saw  that  the  mucous  about  the  first  bowel  was  slightly  tinged 
with  yellow;  supposed  it  was  a  discoloration  of  the  unusually 
thick  mucous;  the  inflammation  was  in  all  portions  of  the 
stomach;  some  portions  more  than  others;  this  inflammation 
was  so  severe  that  in  my  opinion,  as  a  professional  man,  it  was 
sufficient  to  cause  death;  it  was  my  opinion  that  the  deceased 
came  to  his  death  by  an  irritating  poison;  I  have  no  doubt  he 
died  from  the  effects  of  poison;  Dr.  Bontecou  placed  the 


252  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Robinson. 

stomach  and  intestines  in  glass  jars;  do  not  know  how  many 
glass  jars  were  there:  Dr.  B.  had  other  jars  there,  and  one 
already  contained  the  stomach  of  a  woman  examined  the  same 
day,  that  of  Miss  Lubee,  who  died  about  the  same  time  as  did 
Lanagan. 

By  Mr.  Beach. — The  inflammation  of  which  I  speak  was 
necessarily  produced  by  poison;  I  have  no  doubt  Mr.  Lanagan 
died  from  the  effects  of  that  inflammation. 

By  Mr.  Van  Santvoord. — Did  not  detect  other  evidences  of 
disease  in  the  stomach,  except  the  inflammation;  there  was 
sufficient  of  the  powder  in  the  stomach  to  enable  the  doctor  to 
scrape  it  up  with  a  knife,  and  lay  it  on  a  piece  of  paper;  there 
was  not  a  teaspoonful  visible;  the  probability  is  there  was 
more  in  the  lower  portion  of  the  bowels,  which  was  not  opened. 

Jinn  Lanagan,  sworn:  I  knew  Timothy  Lanagan  in  his  life- 
time; he  was  my  husband;  he  is  dead;  he  lived  in  the  upper 
part  of  the  city,  corner  of  River  and  Rensselaer  streets;  we  had 
lived  there  not  quite  twelve  months  at  the  time  of  his  death;  we 
went  to  live  there  in  October,  and  he  died  on  the  25th  of  May; 
I  knew  Mrs.  Robinson;  was  not  acquainted  with  her  when  we 
moved  there;  we  had  been  there  two  months  before  we  became 
acquainted;  she  lived  directly  across  the  street;  saw  Mrs. 
Robinson  on  the  25th  of  May,  about  six  o'clock  in  the  morn- 
ing; saw  her  in  my  own  house,  in  the  grocery;  there  was  no 
one  in  the  grocery  but  myself  at  the  time  she  came  in;  can't 
say  how  long  she  remained;  called  for  a  quart  of  beer  and  a 
pound  of  soda  crackers;  strong  beer,  ale;  I  furnished  her  with 
itj  she  took  it  out  of  my  place  with  her;  my  husband  was  not 
out  of  bed  at  the  time;  saw  her  again  about  eight  o'clock  on 
the  same  morning;  she  was  in  the  grocery  again;  at  this  time 
there  was  an  old  man  named  Haley  in  the  grocery,  who  lived 
with  Mrs.  Robinson  in  her  house:  she  (Mrs.  R.)  asked  him 
what  had  kept  him  so  long;  she  had  sent  him,  he  said,  for  the 
loan  of  two  dollars;  I  had  not  let  him  have  it;  that  was  the 
first  thing  she  said,  "  What  kept  you  so  long?"  I  answered 
that  I  had  delayed  him,  that  I  had  no  money  in  the  house,  and 
that  I  would  send  to  see  if  I  could  not  borrow  some  for  her; 
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she  asked  me  if  I  was  so  scarce  as  that  of  money,  and  I  said 
yes;  she  said  she  was  sorry,  but  she  would  lend  me  a  hundred 
dollars  to-morrow;  she  left  the  place  and  went  away;  I  should 
say  she  was  in  the  grocery  about  ten  minutes  or  a  quarter  of  an 
hour,  that  time;  she  came  into  the  grocery  again  about  eleven 
o'clock  in  the  forenoon;  she  told  me  she  was  in  very  great 
trouble;  I  asked  her  what  the  trouble  was,  and  she  told  me 
that  she  had  got  a  telegraph  a  few  minutes  before,  that  Robin- 
son got  hurt  on  board  of  the  cars;  a  man  was  standing  by,  who 
told  her  not  to  fret;  that  if  his  wife  was  dead  in  the  west,  he 
would  not  fret  until  he  saw  her;  this  man's  name  was  William 
Welch;  she  turned  away  from  the  counter,  and  went  inside  in 
the  kitchen,  which  was  right  back  of  the  grocery;  there  was  a 
glass  over  the  door  leading  from  the  grocery  into  the  kitchen; 
she  stopped  there  for  some  time;  there  was  a  lot  of  men  sitting 
inside  when  she  went  in;  they  soon  began  to  talk  very  loud, 
and  1  could  hear  Mrs.  Robinson's  voice;  I  do  not  know  what 
was  said;  I  was  in  the  grocery;  my  husband  was  not  in  the 
house  at  that  time;  I  went  into  the  kitchen  before  she  left;  I 
told  her  to  go  home,  that  it  was  no  place  for  her  to  be  there 
among  a  lot  of  men;  she  left  after  a  little  time;  no  other 
women  were  in  there  at  the  time;  saw  her  again  that  day 
about  one  o'clock;  she  came  through  the  grocery  into  the 
kitchen;  at  this  time  my  husband  and  Catharine  Lubee  were 
in  the  kitchen;  Catharine  Lubee's  sister  was  married  to  my 
brother;  she  was  stopping  with  us  at  the  time;  she  came  from 
Albany  on  a  visit  to  see  us;  at  this  time  my  husband,  Catharine 
and  myself,  were  sitting  down  at  dinner;  she  said,  "  Are  you 
at  dinner?"  I  said,  yes;  there  was  an  egg  on  the  table,  and 
she  asked,  "  Whose  egg  is  that?"  my  husband  made  answer 
that  it  was  hers  if  she  wanted  it;  she  took  the  egg  in  her  hand, 
and  my  husband  got  up  and  went  into  the  grocery.  She  sat 
down  to  eat  the  egg,  and  I  took  a  knife  and  peeled  a  potatoe 
for  her,  and  she  ate  the  egg  and  the  potatoe;  when  she  had 
done,  she  said,  ;'  You,  Mrs.  Lanagan  and  Catharine,  must  have 
a  glass  of  beer  from  me."  I  told  her  I  did  not  want  any  beer, 
that  1  was  mostly  tired  of  beer,  and  that  I  didn't  want  to  drink 
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any  beer;  Catharine  made  an  answer,  and  said  she  did  not  like 
beer;  she  asked  me  if  I  had  got  any  sugar  in  the  house;  I  told 
her  I  thought  she  didn't  want  any  sugar;  that  she  got  nine 
pounds  of  sugar  the  week  before;  she  said  she  didn't  want  it 
to  take  home,  but  to  put  it  on  the  beer  to  make  the  beer  good; 
I  took  a  saucer,  went  into  the  store,  and  brought  in  some  sugar; 
it  was  white  powdered  sugar.  After  bringing  in  the  sugar,  I 
went  out  for  the  beer;  brought  in  some  in  a  quart  measure, 
and  poured  it  into  two  glasses;  Mrs.  Robinson  was  walking 
backwards  and  forwards  through  the  floor  with  the  saucer  in 
her  hands;  I  did  not  bring  in  enough  beer  the  first  time  to  fill 
the  two  glasses;  she  said  she  should  have  the  two  glasses  full; 
I  went  back  and  brought  in  some  more  beer  from  the  grocery; 
when  I  came  in  with  the  second  beer,  Mrs.  R.  was  after  pour- 
ing the  sugar  into  the  two  glasses;  I  poured  in  the  remainder 
part  of  the  beer  and  filled  the  glasses;  I  sat  down  to  the  table 
to  take  my  glass  of  beer;  she  \vas  standing  by  the  side  of  me; 
there  were  two  glasses  of  beer;  the  other  stood  before  Catha- 
rine; I  noticed  a  little  foam  on  the  top  of  my  glass,  and  I  thought 
it  was  some  dust  that  was  in  the  sugar;  I  took  a  teaspoon  in 
my  hand  to  take  it  off;  Mrs.  R.  took  the  spoon  out  of  my  hand 
and  said,  "Don't  you  do  so;  that's  the  best  of  it."  My  hus- 
band called  on  me  and  I  went  into  the  grocery;  I  did  not  wait 
to  see  what  was  done  with  the  spoon;  when  I  went  out  my  beer 
was  on  the  table;  my  husband  said  I  should  go  in  and  wait  in 
the  grocery;  that  he  wanted  to  go  down  town  as  far  as  Mr. 
Morrison's.  I  went  into  the  grocery,  and  turned  around  to  the 
door  and  saw  the  glass  of  beer  in  my  husband's  hand;  he  was 
just  putting  it  up  to  his  lips  to  take  it;  heard  nothing  said; 
Mrs.  Robinson  left  in  a  few  minutes  afterwards.  Soon  my 
husband  came  into  the  grocery;  I  asked  him  to  stop  a  few 
moments;  at  the  time  my  husband  had  the  beer  in  his  hands, 
Mrs.  Robinson  stood  between  himself  and  Catharine  Lubee, 
near  the  table;  did  not  see  where  the  other  glass  of  beer  was 
at  the  time.  I  had  observed  a  piece  of  white  paper  in  Mrs. 
Robinson's  hand;  saw  it  when  she  was  eating  the  egg  and  the 
potatoe;  don't  know  whether  Catharine  Lubee  drank  any  of 
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the  beer,  any  further  than  she  told  me;  Mrs.  Robinson  did  not 
drink  any  of  the  beer  at  the  time  to  my  knowledge;  after 
leaving  the  kitchen  for  the  grocery  I  did  not  return  to  the 
kitchen  until  after  Mrs.  R.  came;  had  no  conversation  with 
her  as  she  passed  out;  she  said  nothing  to  me;  she  passed  out 
through  the  grocery,  and  before  my  husband  did;  my  husband 
remained  a  little  while  to  put  down  some  charges  which  I  told 
him  of  in  the  forenoon;  when  I  had  told  him  what  the  charges 
were,  I  left  the  grocery  and  went  into  the  kitchen,  and  when 
he  was  ready  to  go,  and  said  I  was  to  come,  that  he  was  going 
down  to  Mr.  Morrison's  and  Lord's;  when  I  returned  into  the 
kitchen  the  glasses  were  on  the  table  empty;  my  husband  did 
go  down  street  and  I  went  back  into  the  grocery.  Catharine 
came  to  the  door  while  my  husband  was  in  the  grocery,  and 
asked  him  how  did  he  feel  after  the  glass  of  beer;  this  was 
after  Mrs.  Robinson  left,  and  was  after  I  had  told  him  to  enter 
some  things  in  the  book.  [To  the  question,  what  did  your 
husband  say  in  answer  to  Miss  Lubee's  question,  "  how  did  he 
feel  after  that  glass  of  beer,"  the  counsel  for  the  defence 
objected.  Objection  overruled,  to  which  decision  the  defend- 
ant's counsel  excepted.]  He  said  he  didn't  feel  very  comforta- 
ble. Miss  Lubee  made  no  further  remarks  about  it.  Do  not 
know  what  time  it  was  when  my  husband  left  for  down  street; 
he  came  back,  as  near  as  I  could  state,  about  three  o'clock; 
had  seen  Mrs.  Robinson  after  my  husband  left  and  before  he 
carne  back;  she  came  over  to  our  place;  can  not  state  how 
long  after  my  husband  went  away  that  she  came  over;  she 
came  into  the  kitchen  through  the  grocery;  Catharine  was 
lying  on  the  bed  at  this  time;  she  was  sick;  she  went  over  to 
the  bedside  and  asked  Catharine  how  she  felt;  she  said  she 
felt  very  poorly,  and  that  she  (Mrs.  Robinson)  put  something 
in  the  beer  that  sickened  her;  Mrs.  R.  said  she  put  nothing  in 
it  but  something  to  do  her  good;  my  husband  came  in  at  the 
time,  and  I  don't  recollect  that  any  more  words  passed.  Mrs. 
Robinson  asked  me  for  a  glass  of  beer  before  my  husband  came; 
I  told  her  that  I  thought  she  didn't  want  any  beer;  there  was 
a  young  man  in  at  the  time,  and  she  asked  him  if  he  would 


256  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Robinson. 

have  a  glass  of  beer;  the  man  said  no,  he  didn't  drink  beei 
My  husband  came  in  at  that  time,  and  laid  down  on  the  sofa; 
he  was  very  bad,  hardly  able  to  speak;  I  turned  to  him  and 
asked  if  he  was  sick;  Mrs.  Robinson  was  standing  by;  he  said 
"  Send  for  the  doctor  immediately,  I  am  done  for."  I  did  send; 
sent  William  Buckley,  a  man  who  was  in  the  house;  I  turned 
around  to  her  (Mrs.  Robinson)  and  said,  "  What  have  you  done ! 
you  have  killed  the  father  of  my  children/'  She  said,  "  Oh, 
no,  I  wouldn't  do  any  such  thing!"  She  thought  to  go  over  to 
speak  to  him,  but  he  put  out  his  hand  against  her,  and  told  her 
to  go;  I  put  my  hands  against  her  and  pushed  her  towards  the 
door;  Lanagan's  mother  also  pushed  Mrs.  R.  towards  the  door, 
and  helped  to  put  her  out  of  doors.  My  husband,  when  he  put 
his  hand  up  said,  "  Go,  woman."  She  then  left  the  house. 
Before  my  husband  had  returned,  the  old  man  Haley,  came 
over,  and  said  that  Mrs.  Robinson  wanted  me  over  to  her  place; 
I  told  him  I  couldn't  go.  Mrs.  R.  did  not  come  back  to  our 
house  after  she  was  there;  did  not  see  her  afterwards. 

Question. — Do  you  see  her  now?  Witness  could  not  identify 
Mrs.  R.,  and  counsel  requested  that  she  raise  her  veil. 

My  husband  died  at  £  to  seven  o'clock  the  same  evening, 
and  Catharine  Lubee  died  at  five  o'clock  the  next  morning;  I 
saw  her  dead;  she  died  at  the  house  of  Mr.  James  Lanagan; 
Dr.  Adams  and  Dr.  Skilton  attended  her.  My  husband  did 
not  leave  the  room  after  he  came  in  from  down  the  street;  he 
got  no  better  before  he  died;  a  French  clergyman,  whose  name 
I  forgot,  was  present  before  my  husband  died;  he  is  not  living 
in  town  now;  he  was  at  the  house  when  the  doctor  was;  Mr. 
Lanagan's  mother  had  sent  for  him.  [Counsel  renewed  the 
offer  to  prove  the  dying  declarations  of  Mr.  Lanagan.  Court: 
Do  not  think  it  will  answer.] 

I  became  acquainted  with  Mrs.  Robinson  about  two  months 
previous  to  this  occurrence;  recollect  a  disturbance  at  our 
house  in  which  Mrs.  R.  was  concerned;  it  was  at  a  dance  at 
our  house;  I  told  her  to  go  home  myself  on  this  occasion;  I 
told  her  so  because  a  young  man  asked  her  to  dance;  she 
wouldn't  dance,  and  then  she  insulted  the  young  man;  Mr. 
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Lanagan  and  myself  were  by  at  the  time.  What  passed  be- 
tween the  young  man  and  Mrs.  R.  I  can't  say.  They  were  at 
the  door  leading  from  the  grocery  to  the  kitchen,  and  I  was  in 
the  grocery;  she  came  to  the  counter  soon;  I  was  behind  it; 
the  young  man  also  came  to  the  counter;  they  talked  for  some 
time;  I  can't  say  what  they  were  talking  here;  she  said  that 
he  insulted  her,  and  she  pulled  her  pistol  out  and  said  if  he 
ever  insulted  her  again  she  would  blow  his  brains  out.  My 
husband  came,  and  said  he  didn't  want  any  noise  in  the  place; 
that  they  must  leave  from  there;  that  he  would  have  no  more 
noise  there;  I  went  to  her  and  told  her  to  go  home;  I  went 
along  with  her  to  her  own  door;  told  her  to  keep  in  her  own 
place  and  nobody  would  insult  her;  she  came  outside  the  door 
again  that  night,  but  did  not  come  into  the  grocery;  she  called 
for  the  young  man  that  insulted  her  (Smith);  she  asked  if 
Smith  was  in  there;  she  knocked  at  the  door  and  asked  the 
person  who  opened  it;  Smith  went  out,  and  I  heard  nothing 
further. 

Can't  say  when  Mrs.  R.  was  next  at  my  house;  whether  it 
was  the  next  morning  or  two  mornings  after;  she  said  I  was 
a  very  mean  woman,  and  that  I  kept  rowdies  in  my  house  to 
insult  her;  she  said  she  would  get  us  turned  out  of  the  place, 
and  would  not  let  us  get  any  license  to  sell;  I  told  her  that  I 
didn't  want  any  bother  with  her,  to  go  home;  she  kept  still 
talking;  my  husband  got  out  of  bed  in  the  back  room,  and  told. 
Mrs.  R.  that  he  wouldn't  stand  such  noise,  and  that  she  must 
leave  the  house;  she  said  she  wouldn't  leave  the  house  for  him;, 
she  asked  him  if  he  wanted  to  turn  her  out  when  she  was  so 
good  a  customer;  he  said  he  didn't  want  her  custom;  he  wanted 
to  have  her  go  away;  she  said  she  wouldn't  leave;  that  he 
would  have  to  get  a  constable  to  turn  her  out;  I  told  him  to  go 
inside,  and  I  would  send  her  away  myself;  she  left  in  a  few 
minutes  afterwards. 

When  I  went  into  the  grocery  to  get  the  sugar  in  the  saucer, 
I  got  the  sugar  in  a  small  box  where  we  usually  kept  the 
sugar.  The  box  and  the  sugar  were  taken  in  charge  by  the 
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coroner  that  night.  Previous  to  the  25th  of  May,  and  before 
drinking  the  beer,  my  husband  was  well;  nothing  was  the 
matter  with  him.  The  beer  was  of  the  same  kind  that  we  were 
retailing  out  of  the  store  daily. 

Cross-examined  by  Mr.  Pierson. — I  first  saw  Mrs.  Robinson 
about  two  months  after  we  moved  into  our  place;  it  was  at  my 
grocery;  she  came  to  trade;  she  continued  that  trade  down  to 
my  husband's  death;  myself  and  husband  were  on  good  terms 
with  Mrs.  R.  until  the  morning  she  carne  in  to  abuse  us;  that 
was  the  morning  after  the  dance;  can't  say  what  month  the 
dance  was;  don't  think  it  was  months  previous  to  the  beer 
occurrence;  I  think  the  dance  was  in  the  spring;  I  can't  tell 
whether  it  was  cold  or  warm  weather;  there  was  no  snow  on 
the  ground;  these  dances  were  not  frequent  at  our  house;  I 
don't  know  that  we  had  any  more  than  another  dance  before 
that;  we  have  had  no  dances  since;  the  Mr.  Smith  I  speak  of 
as  having  a  difficulty  with  Mrs.  R.  resides  in  River  street;  his 
name  is  David  Smith;  he  was  the  only  strange  person  there; 
the  others  were  my  friends.  Among  the  latter  were  Dennis 
Lanagan,  John  Lanagan  and  William  Buckley;  we  had  a 
fiddler;  forget  whether  it  was  a  fiddler  or  a  piper;  don't  know 
his  name;  Mrs.  R.  came  to  the  grocery  to  trade  on  that  even- 
ing; she  wanted  something  out  of  the  store. 

Since  my  acquaintance  wiih  Mrs.  R.  I  have  occasionally 
visited  her;  my  children  went  to  visit  her;  the  children's  ages 
vary  from  13  to  8  years  old;  after  the  dance,  I  was  on  good 
terms  with  Mrs.  Robinson;  she  stopped  away  for  some  time 
after  that,  but  she  came  back;  when  I  requested  Mrs.  R.  to  go 
home,  when  she  had  the  difficulty  with  Smith,  I  had  no  un- 
kind feelings  against  her,  and  she  manifested  none  towards 
me;  I  can't  tell  what  the  language  Smith  addressed  to  her 
was;  did  not  hear  the  words;  Mrs.  Robinson  was  at  our  gro- 
cery nearly  every  day  until  the  dance  time,  when  she  stopped 
away  three  weeks;  Mrs.  R.  kept  an  account  with  us;  she  paid 
her  bills  when  requested  to;  she  owed  us  $14  at  the  time  of 
my  husband's  death;  part  of  this  has  since  been  paid;  she  used 
to  borrow7  money  of  us,  and  always  paid  it  again;  can't  tell 
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how  much  her  trade  amounted  to  in  a  month.  On  the  morning 
she  called  to  borrow  the  $'2  I  had  the  money  in  the  house,  but 
did  not  want  to  let  her  have  it;  did  not  say  on  the  stand  that 
I  did  not  have  the  money  in  the  house,  but  did  tell  Mrs.  Rob- 
inson so;  am  not  in  the  habit  of  lying;  it  was  not  much  lying 
what  I  told  Mrs.  R.,  for  I  did  not  want  to  refuse  her  or  let  her 
have  the  money;  the  old  man  Haley  told  me  he  didn't  se.e  what 
she  wanted  to  do  with  the  money,  for  she  had  every  thing  in 
the  house  that  she  wanted. 

Did  swear  on  the  coroner's  inquest  that  there  was  no  cause 
of  enmity  between  myself  and  husband  and  Mrs.  Robinson; 
said  nothing  before  the  coroner  about  the  difficulty  at  a  ball; 
the  day  on  which  Mrs.  Robinson  told  me  about  Robinson's 
death  by  the  cars  was  the  same  day  on  which  my  husband's 
death  occurred;  at  the  12  o'clock  visit  she  ate  an  egg  and  a 

'  O  O 

potato;  she  said  we  should  have  a  glass  of  beer  from  her;  I 
declined;  Miss  Lubee  said  she  didn't  like  beer;  she  said  she 
would  not  leave  the  house  until  \ve  had  the  beer;  we  had  never 
had  any  arsenic  in  our  house;  I  had  never  seen  any  arsenic; 
my  beer  was  all  ready  to  drink  when  my  husband  called  me, 
and  I  went  to  wait  upon  him;  Miss  Lubee  asked  Mrs.  Robin- 
son, if  she  wouldn't  have  a  glass  of  beer;  I  did  not  about  this 
time  drink  a  glass  of  brandy  and  water;  did  not  say  that, 
having  got  tired  of  beer,  I  would  take  some  brandy;  Miss 
Lubee  had  been  at  our  house  seven  or  eight  days  at  the  time 
of  this  occurrence;  she  was  twenty-five  or  twenty-six  years  of 
age,  unmarried,  and  resided,  when  at  home,  in  Albany;  she 
did  not  lodge  with  us;  she  stopped  in  the  day  time  with  me, 
and  went  to  Mr.  Jarnes  Lanagan's  to  lodge  nights,  as  I  had  no 
bed  for  her;  Mrs.  Robinson  knew  Miss  Lubee;  she  got  ac- 
quainted with  her  at  my  place;  they  conversed  together  on 
friendly  terms;  Mrs.  Robinson  came  for  Miss  Lubee  at  our 
house  once;  and  afterwards  I  went  over  and  brought  Miss 
Lubee  home;  think  this  was  about  a  week  before  the  death  of 
my  husband;  I  got  the  sugar  from  the  box  in  the  grocery; 
the  box  was  open;  the  box  stood  inside  the  counter  within 
reach. 
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Mrs.  Robinson,  when  invited  to  partake  of  the  beer,  said  she 
didn't  feel  like  taking  any  at  present;  do  not  know  that  Mrs. 
Robinson  did  drink  of  the  beer  with  Miss  Lubee,  and  did  not 
know  that  she  was  sick  and  vomited  after  the  beer  was  drank; 
don't  recollect  that  when  Haley  came  for  me,  after  the  beer 
had  been  drank,  to  go  over  to  Mrs.  Robinson's,  he  said  that 
she  (Mrs.  R.)  was  sick;  the  paper  which  Mrs.  Robinson  had  in 
her  hands  was  white,  and  she  held  it  on  her  two  fingers;  I 
can't  say  whether  it  was  folded  or  rolled  up;  it  was  clean 
white  paper;  it  was  a  little  bit  before  he  died  that  he  told  me 
to  make  the  best  of  it,  that  he  was  done  for;  it  was  before  the 
doctors  came  in;  I  was  not  with  Catharine  Lubee  when  she 
died;  know  at  what  time  she  did  die  only  from  what  I  was  told 
at  the  time;  the  names  of  the  men  who  were  in  the  back  room, 
and  with  whom  Mrs.  Robinson  had  the  talk  in  the  back  room 
on  the  day  my  husband  died  were  William  Buckley,  Patrick 
Galligan  and  others;  I  know  not  what  they  were  doing  there; 
don't  know  whether  they  were  playing  cards  there;  they  had 
some  drink  there;  I  had  known  Catharine  Lubee  about  three 
years;  she  had  before  visited  us  in  Troy;  she  lived  with  me 
thirteen  weeks  caring  for  her  sister,  who  was  in  a  dying  way; 
this  was  before  we  kept  the  grocery;  this  might  have  been  a 
year  before  we  kept  the  grocery;  this  was  her  first  visit  to  us 
since  we  had  kept  the  grocery;  I  can't  tell  you  from  whom  I 
heard  that  Mrs.  Robinson  was  sick;  I  think  I  heard  of  it  the 
day  following  my  husband's  death;  can't  be  certain;  Haley  did 
not  say  she  was  sick  when  he  came  over;  knew  that  Mrs. 
Robinson  was  in  jail  the  day  following  the  death,  but  heard 
she  was  taken  sick  before  going  to  jail. 

William  M.  Ostrom. — Reside  in  Troy;  I  am  a  druggist; 
that  was  my  business  some  time  previous  in  the  month  of  May, 
1853;  my  store  at  that  time  was  at  the  corner  of  River  and 
Federal  streets,  near  the  bridge,  considerably  south  of  the 
residence  of  Mrs.  Robinson;  I  did  not  know  a  Mrs.  Robinson 
at  that  time;  should  know  her  now,  if  she  would  raise  her  veil. 
That  is  the  lady  sir;  she  was  in  my  store  several  times  in  the 
month  of  May,  1853;  in  that  month  she  purchased  arsenic  at 
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ray  store ;  it  \vas  in  the  form  of  a  white  powder;  it  was  be- 
tween the  10th  and  the  25th  of  May;  she  bought,  as  near  as  I 
recollect,  two  ounces;  she  was  also  at  my  store  on  the  25th  of 
May,  between  five  and  seven  o'clock,  about  half  an  hour  pre- 
vious to  her  arrest;  had  conversation  with  her  at  that  time; 
when  I  came  in  from  tea,  I  found  her  in  the  store  very  much 
excited;  she  said  she  was  in  trouble;  had  been  charged  with 
poisoning  a  couple  of  persons;  I  think  she  mentioned  Lana- 
gan's  name  for  one,  and  said  they  resided  opposite  where  she 
did;  I  asked  her  why  they  should  suspect  her  of  the  crime; 
and  she  said  she  supposed  it  was  out  of  revenge,  because  she 
would  not  lend  them  a  hundred  dollars;  that  she  did  not  want 
to  draw  that  amount  of  money  out  of  the  bank  in  the  absence 
of  Mr.  Robinson;  she  said  she  was  very  much  in  fear  of  the 
neighborhood,  and  wanted  my  advice  as  to  what  she  should  do 
to  be  protected;  I  referred  her  to  the  chief  of  police,  Amasa  J. 
Copp;  told  her  it  was  his  duty  to  send  a  posse  of  officers  with 
her  if  it  was  necessary  to  see  that  she  was  protected;  she  had 
a  revolver  with  her  on  that  occasion;  I  probed  it  with  the  han- 
dle of  a  pen,  I  found  one  barrel  loaded;  there  were  three  or  four 
percussion  caps  on  the  hammer  of  the  pistol,  but  the  lock  was 
so  rusty  that  I  doubt  if  it  could  be  fired  off;  I  think  the  cap  on 
the  barrel  loaded,  the  one  that  I  probed,  was  in  good  order; 
on  the  Saturday  evening  previous  to  the  arrest,  Mrs.  Robinson 
was  at  my  store,  and  had  a  pistol  with  her;  it  was  about  10 
o'clock  in  the  evening  when  she  came  in;  on  her  visit  to  my 
store  on  the  25th,  she  said  she  had  gone  over  to  the  grocery  in 
search  of  her  gardener,  and  that  while  there  she  was  about 
drfnking  beer  with  Mrs.  Lanagan  and  others,  there  wras  some 
confusion  about  the  handling  of  the  tumblers  and  that  Mr, 
Lanagan  was  taken  sick,  and  they  accused  her  of  putting 
poison  into  the  beer. 

Cross-examined  by  Mr.  Beach. — I  furnished  a  written  state- 
ment of  the  transaction  I  have  related,  about  the  time  of  the 
meeting  of  the  first  grand  jury  after  the  arrest  was  made;  I 
can  state  that  one  of  the  barrels  of  the  pistol  was  charged; 
can't  swear  that  more  than  one  was;  I  think  that  the  rust  on 
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the  other  caps  rendered  them  useless;  I  first  spoke  of  her  call- 
ing upon  Mr.  Copp  for  protection;  she  did  not  voluntarily  give 
me  the  pistol;  I  requested  it,  and  she  gave  it  to  me  promptly; 
she  said  she  wanted  the  arsenic  at  the  time  she  purchased  it 
(between  the  10th  and  25th  of  May)  for  killing  rats;  that  she 
was  living  in  the  vicinity  of  Boutwell's  Mills,  and  rats  were 
abundant  there;  this  was  voluntary  on  her  part,  while  I  was 
putting  up  the  article;  I  think  she  got  the  arsenic  within  two 
or  three  days  of  the  10th  of  May;  she  called  in  the  store  again 
the  same  day,  and  within  an  hour's  time  after  the  purchase  of 
the  arsenic;  she  was  very  much  excited  at  the  second  time  she 
called;  I  never  noticed  anything  peculiar  in  her  appearance 
only  when  she  called  the  second  time  after  the  purchase  of  the 
arsenic,  and  on  the  25th;  this  last  time  she  appeared  fearfully 
apprehensive  and  restless;  she  looked  around  apprehensively; 
did  not  appear  like  the  same  woman,  either  in  dress  or  manner; 
she  was  standing  when  conversing  with  me  on  the  25th:  she 
was  very  nervous,  and  was  not  in  one  position  any  time,  walk- 
ing all  over;  I  had  noticed  in  her  former  visits  she  had  the  air 
and  appearance  of  an  accomplished  lady;  on  the  25th  she  was 
not  well  dressed;  it  was  disordered;  her  language  was  more 
bold;  only  on  one  occasion,  previous  to  the  25th,  had  I  noticed 
this  change  in  her  appearance;  this  was  on  Saturday  evening 
when  I  saw  a  revolver,  or  the  muzzle  of  one,  in  her  dress. 

To  Mr.  Hogeboom. — On  this  Saturday  evening  I  speak  of, 
judging  from  her  appearance,  flushed  countenance  and  excited 
manner,  I  have  no  doubt  she  was  in  liquor;  when  I  saw  her  on 
the  25th,  I  don't  think  she  was  so  much  in  liquor  as  on  the 
Saturday  evening  previous;  I  can't  say  that  she  was  in  liquor 
at  all  at  this  time,  because  there  were  other  causes  which 
might  have  caused  her  excitement  on  this  last,  occasion;  I  mean 
the  accusation;  the  arsenic  I  sold  her  was  wrapped  up  in  two 
papers  and  both  were  labeled  "  poison;"  both  wrappers  were 
white. 

To  Mr.  Beach. — On  the  Saturday  I  speak  of,  her  excitement 
and  mode  of  dress,  her  flushed  countenance  and  language,  led 
me  to  believe  she  was  intoxicated;  her  language  was  not  as 
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polished,  not  as  good  as  formerly;  having  a  revolver  was 
another  reason  why  I  thought  she  was  intoxicated;  she  made 
use  of  no  vulgarity  that  I  recollect  of;  the  excited  state  of  her 
mind,  and  the  flush  in  the  face,  might  have  been  produced  by 
other  causes  than  liquor;  they  might  have  proceeded  from  a 
deranged  mind  connected  with  a  diseased  state  of  the  bowels. 

To  Mr.  Hogeboom.—I  pretend  to  have  no  particular,  know- 
ledge of  the  subject  of  the  symptoms  occasioned  in  mind  or 
body  by  mental  excitement  not  superinduced  by  liquor. 

To  the  Judge. — The  time  she  returned  to  the  store  after  pur- 
chasing the  arsenic,  I  noticed  she  was  flushed  in  the  face. 

To  Mr.  Beach. — She  was  a  florid  complexion  usually. 

Dr.  Skilton,  recalled. — Was  called  to  see  Catharine  Lubee; 
saw  her  in  North  First  street,  at  James  Lanagan's;  saw  her 
some  twenty  minutes  after  I  first  saw  Lanagan;  not  far  from 
five  o'clock;  Dr.  Adams  was  not  present;  was  with  her  for 
some  ten  minutes;  saw  her  after  Mr.  Lanagan's  death;  very 
soon  after;  was  with  her  about  ten  minutes;  her  symptoms  in- 
rlicated  mineral  poison;  they  were  similar  to  those  of  Mr. 
Lanagan's  but  they  differed  in  degree;  was  present  at  her  post 
mortem  examination;  that  indicated  the  same  as  in  Lanagan's 
case,  death  from  mineral  poison;  I  know  of  no  chemical  tests 
in  her  case;  judging  professionally,  I  have  no  doubt  she  died 
from  mineral  poison,  and  that  that  poison  was  arsenic;  it  is 
not  a  general  custom  of  physicians  in  case  of  poison  to  analyze 
the  contents  of  the  stomach;  it  is  their  custom  to  do  it  when 
they  are  ordered  to  do  it;  I  have  had  some  familiarity  with 
cases  of  poisoning;  I  recollect  the  priest  being  in  the  room 
with  Lanagan  when  I  got  there;  do  not  know  his  name. 

Cross-examined. — It  is  the  general  custom  of  coroners  in 
these  cases,  to  order  the  stomach  to  be  analyzed;  it  is  done  on 
their  order,  and  not  by  physicians  voluntarily. 

Charles  Burns,  sworn. — Resides  in  the  city  of  Troy;  was 
an  officer  at  the  time  of  Mrs.  Robinson's  arrest;  I  made  the 
arrest  next  door  to  Owen  Clark's  drug  store,  above  the  Man- 
sion House;  I  believe  the  arrest  was  made  the  same  day  the 
alleged  offence  was  committed,  between  six  and  seven  o'clock 
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in  the  evening;  Mrs.  Robinson  when  I  went  into  the  store  asked 
me  if  I  was  a  police  officer;  I  told  her  I  was;  I  arrested  her, 
and  on  the  way  to  the  jail  we  laughed  and  joked;  I  visited 
her  house  afterwards  in  company  with  Bowman,  Bontecou  and 
Camp;  found  no  one  on  the  premises;  she  had  given  me  the 
key  of  the  door;  went  in  the  front  door;  we  searched  the 
house  through;  we  found  there  only  Mrs.  Robinson's  household 
furniture  and  clothes;  I  found  some  arsenic  under  the  corner 
of  the  carpet;  it  was  done  up  in  a  piece  of  white  paper;  Dr. 
Bontecou  took  it;  it  was  found  near  the  head  of  the  bed,  in 
the  middle  room,  wrhere  there  was  a  bed;  it  was  close  against 
the  wall;  the  carpet  was  tacked  down;  when  I  arrested  Mrs. 
Robinson,  I  found  a  couple  of  pistols  on  her  person;  Dr.  Bon- 
tecou took  them  in  charge;  two  of  the  barrels  of  one  of  the 
pistols  were  loaded;  we  had  to  take  them  from  her;  Mr.  Price 
the  sheriff,  and  George  Kennedy  and  myself  took  them  away 
from  her;  this  wras  at  the  jail;  I  did  find  a  piece  of  white  paper 
in  her  pocket  at  the  time  of  the  arrest;  there  was  nothing  in 
it,  and  I  threw  it  away. 

Cross-examined  by  Mr.  Beach. — I  did  not  observe  what  she 
was  doing  in  Perkins's  shop  at  the  time  I  arrested  her;  I  saw 
her  doing  nothing;  we  walked  to  the  jail;  on  our  way  to  jail 
she  said  she  looked  rough  and  dirty  going  through  the  streets, 
but  it  was  a  muddy,  rainy  day;  I  thought  she  talked  lightly; 
she  asked  me  if  I  was  not  going  to  take  her  to  Robertson's 
office;  I  told  her  yes;  this  was  in  Second  street  near  the  Man- 
sion House;  \ve  went  down  Albany  street  to  Fifth,  and  from 
thence  to  the  jail;  our  course  was  almost  directly  from  Rob- 
ertson's office;  she  made  no  remark  in  regard  to  the  course  I 
was  taking  her;  the  carpet  was  nailed  down  over  the  paper  of 
arsenic  that  we  found  at  the  house;  there  was  a  paper  of  Span- 
ish flies  also  found  there;  there  was  a  box  of  jewelry,  a  watch, 
and  a  locket  found  there;  the  pistols  I  took  from  her  looked 
pretty  rough;  she  carried  them  in  her  bosom;  she  resisted  giv- 
ing them  up. 

Mr.  Beach. — Well,  she  wishes  to  know  what  became  of  her 
locket? 
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Witness. — Dr.  Bontecou  took  charge  of  every  thing  found, 
including  the  key  of  the  house;  when  we  got  to  the  corner  of 
Ferry  anil  Fifth  street,  I  pointed  to  the  jail  and  told  her  there 
was  the  place;  there  was  quite  a  party  of  fellows  on  Murphy's 
corner,  and  she  asked  me  to  let  her  walk  up  the  hill  a  little 
ways,  while  I  should  stand  on  the  steps;  I  allcvfed  her  to  do 
so;  she  walked  up  the  hill  a  little  way,  returned  immediately 
and  walked  into  the  jail  hall;  she  seemed  surprised  to  find 
herself  in  the  jail;  I  speak  of  the  powder  found  in  the  paper 
at  the  house  as  arsenic,  not  from  any  knowledge  of  my  own  but 
what  others  told  me. 

To  Mr.  Van  Santvoord  — When  I  went  into  Perkins's  shop  I 
said  "  good  day  "  to  Mrs.  Robinson;  this  was  all  that  passed, 
until  she  asked  me  if  I  was  a  police  officer. 

To  Mr.  Hogeboom. — Murphy's  corner  is  corner  of  Fifth  and 
Ferry;  she  walked  up  the  hill  perhaps  half  a  block;  not  out 
of  my  sight;  she  did  not  state  why  she  wished  to  walk  up; 
she  expressed  no  surprise  in  words  in  finding  herself  in  jail; 
when  T  told  her  she  was  in  jail  she  said  nothing;  I  had  never 
seen  Mrs.  Robinson  before  the  day  of  the  arrest;  she  looked 
startled,  as  most  any  body  does  who  goes  to  jail. 

Burr  Lord,  sworn:  Reside  in  Troy;  follow  the  grocery  and 
provision  business;  and  am  one  of  the  firm  of  Morrison  & 
Lord;  our  store  is  399  River  street;  knew  Timothy  Lanagan 
in  his  life  time;  he  was  at  our  store  on  the  25th  of  May  last; 
he  was  there  twice;  he  was  there  about  nine  o'clock  in  the 
morning,  and  between  one  and  two  o'clock;  in  the  afternoon 
he  came  down,  I  suppose  to  look  at  some  beef;  he  remained 
five  or  ten  minutes;  he  made  no  purchase;  he  said  he  was  sick; 
said  he  was  very  sick;  stated  nothing  of  the  nature  of  his 
sickness;  he  looked  sick;  did  not  state  where  his  pain  was; 
his  eyes  looked  bad,  and  his  lips  looked  very  blue;  he  left  the 
store  and  went  towards  home. 

Rfed  P.  Bontecou,  sworn:  Reside  in  Troy;  I  am  a  physician 
by  profession;  have  been  a  physician  about  nine  years;  lived 
in  Troy  in  May  last;  was  the  coroner  of  this  county;  held  an 
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inquest  over  the  body  of  Timothy  Lanagan;  a  verdict  was 
rendered  by  the  jury.  This  inquest  was  held  on  the  evening 
of  the  25th  day  of  May,  1853;  I  made  a  post  mortem  examina- 
tion of  the  body;  this  was  done  at  the  house  of  the  deceased, 
the  following  day;  quite  a  number  were  present;  I  think  the 
jury  were,  as  well  as  Dr.  Skilton  and  Dr.  Seymour.  I  was 
associated  with  Prof.  Dakin  in  making  an  analysis  of  the 
stomach;  I  took  the  stomach  from  the  body  myself;  we  analyzed 
the  contents  of  the  stomach  during  the  latter  part  of  May  and 
in  the  month  of  June;  the  analysis  continued  two  or  three 
weeks;  we  applied  chemical  tests  with  a  view  to  ascertain  the 
substances  which  the  stomach  contained;  we  found  poison  in 
the  stomach;  it  was  arsenic.  We  applied  several  tests;  they 
all  resulted  in  showing  arsenic;  we  found  forty  grains  of  arsenic 
in  the  intestines,  which  had  passed  through  the  stomach;  there 
were  enough  to  produce  death;  I  can  state  professionally  that 
he  died  of  arsenic.  Saw  and  took  charge  of  a  box  of  sugar  at 
the  house  of  Lanagan;  it  was  white,  granular  sugar;  I  got  the 
sugar  from  Mrs.  Lanagan;  it  was  behind  the  counter,  in  the 
store  part  of  the  house,  on  one  of  the  shelves;  she  told  me  it  was 
all  the  sugar  there;  saw  no  other  sugar.  The  box  was  in  such 
a  situation  that  it  could  not  be  touched,  except  by  a  person 
getting  over  the  counter;  of  the  sugar  there  was  perhaps  three 
or  lour  pounds;  I  took  possession  of  the  sugar  and  kept  it  until 
the  time  of  the  analysis.  Professor  Dakin  and  myself  analyzed 
the  sugar;  we  tested  for  arsenic;  discovered  none;  there  was 
none;  we  discovered  no  foreign  ingredient.  In  analyzing  the 
sugar  we  applied  one  or  two  tests  previously  applied  in 
analyzing  the  stomach,  and  those  were  the  most  delicate  tests, 
the  proper  ones.  I  am  not  a  professional  chemist;  Professor 
Dakin  is.  We  tested  the  beer  at  Lanagan's  by  drinking  it;  it 
produced  no  unpleasant  effect;  it  didn't  kill  me;  there  was  no 
poison  in  the  beer;  some  of  the  jurors  drank  it,  as  did  one  or 
two  other  persons;  I  know  of  no  injurious  effects  being  pro- 
duced; it  was  drawn  by  Mrs.  Lanagan  from  a  barrel  in  the 
store;  I  saw  her  draw  it.  I  went  to  the  house  of  Mrs.  Robinson; 
I  was  not  acquainted  with  Mrs.  Robinson  previous  to  this 
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transaction;  had  never  seen  her;  her  house  was  nearly  oppo- 
site, a  little  above  the  place  of  Lanagan's.  There  were  many 
things  in  the  house  usually  found  in  dwellings;  we  found  arsenic 
there;  it  was  in  the  back  parlor.  There  was  a  bed  in  this 
room;  the  arsenic  was  in  the  southeast  corner  of  the  room, 
under  the  carpet,  between  the  bed  and  the  south  wall;  it  was 
wrapped  up  in  a  paper  somewhat  soiled,  and  as  near  white  as 
may  be;  the  arsenic  was  not  done  up  in  regular  form;  it.  was 
not  in  apothecary  style;  there  was  one  drachm,  about  sixty 
grains,  of  the  arsenic;  I  took  a  portion  of  it;  it  was  the  article 
commonly  known  as  arsenic;  we  tested  it  and  found  it  to  be 
arsenic.  On  the  25th  of  May  I  saw  a  person  named  Catharine 
Lubee,  alleged  also  to  have  been  poisoned;  saw  her  at  the 
house  of  James  Lanagan,  a  relative  of  the  deceased  person;  it 
was  about  nine  o'clock  in  the  evening  of  the  25th;  the  coro- 
ner's jury  was  also  there;  I  took  them  there  for  the  purpose  of 
taking  her  evidence  on  the  inquest  of  Lanagan;  she  was  sworn, 
and  I  took  her  evidence  in  writing;  she  was  lying  in  bed  at 
the  time;  she  appeared  ill;  she  appeared  sick  at  the  stomach; 
occasioned,  as  I  supposed  at  the  time,  from  something  taken 
into  the  stomach;  she  vomited;  did  not  purge,  to  my  know- 
ledge; think  she  asked  for  drink  one  or  more  times  while  I  was 
there;  did  not  complain  of  a  burning  sensation  in  her  throat. 
It  was  my  professional  opinion  at  the  time,  judged  from  what 
she  told  me,  and  not  alone  from  appearance,  that  she  had  been 
poisoned.  [Objected  to  and  ruled  out  by  the  court.] 

The  counsel  for  the  prosecution  here  offered  to  prove  by  this 
witness  that  he  and  Prof.  Dakin  made  an  examination  of  Miss 
Lubee's  stomach  after  her  death  and  found  poison  therein,  to 
which  the  counsel  for  the  defendant  objected.  The  court  over- 
ruled the  objection,  and  the  counsel  for  the  defendant  duly 
excepted. 

I  examined  the  stomach  of  Miss  Lubee  after  her  death,  in 
company  with  Prof.  Dakin;  found  arsenic  there,  and  think  she 
died  of  the  effects  of  that  poison;  applied  the  same  tests  in  her 
case  as  in  the  case  of  Lanagan.  I  do  not  know  that  at  the 
time  I  saw  her  she  had  hopes  of  recovery;  I  told  her  she  would 
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recover,  and  I  thought  she  would  at  the  time;  I  do  not  know 
that  she  expressed  an  idea  about  it.  There  then  seemed  to  be 
a  prevailing  impression  about  the  room  that  she  would  not 
recover;  I  approached  the  bed  and  put  my  hand  on  her  pulse, 
and  spoke  a  few  words  to  her;  I  told  her  that  I  thought  she 
would  recover;  she  said  that  she  felt  very  sick.  I  did  not 
change  my  opinion  about  her  recovery  before  I  left,  and  com- 
municated no  different  opinion  to  her  from  the  one  I  first 
expressed  to  her.  I  held  an  inquest  on  her  body  on  the  26th 
of  May,  in  the  morning  about  nine  A.  M.  I  made  the  post 
mortem  examination  of  Miss  Lubee  before  I  did  that  of  Mr. 
Lanagan.  The  arsenic  that  I  found  in  the  stomachs  of  these 
two  persons  was  of  the  same  kind  I  found  at  the  house  of  Mrs. 
Robinson. 

Cross-examined  by  Mr.  Pierson. — The  tests  were  principally 
conducted  by  Prof.  Dakin.  First  saw  Mrs.  Robinson  on  the 
evening  of  the  25th,  after  nine  o'clock;  she  was  not,  to  my 
knowledge,  at  either  of  the  coroner's  inquests;  I  conversed  with 
her  in  the  jail;  at  the  jail  I  conversed  with  her;  she  seemed 
much  excited,  and  not  entirely  rational;  she  was  dressed  in  a 
short  gown;  her  person  was  not  exposed;  I  took  from  her  her 
key  on  that  occasion;  I  went  with  it  to  the  house  where  she 
had  been  residing;  found  the  arsenic  as  before  stated;  found, 
also,  under  the  carpet,  and  by  the  arsenic,  a  box  of  jewelry, 
a  watch  and  chain;  will  not  be  positive  about  a  locket;  think 
there  was  one;  the  watch  and  chain,  I  think,  were  in  the  box; 
there  were  breastpins,  cufFpins,  earrings  and  articles  of  that 
description.  I  next  saw  Mrs.  Robinson  in  jail  the  day  follow- 
ing; conversed  with  her  then;  it  was  much  the  same  as  on 
the  evening  before)  I  thought  she  was  not  rational;  she  acted 
strangely  and  quite  unnatural;  her  answers  to  questions  were 
not  satisfactory;  I  did  not  get  the  information  I  asked  for;  I 
went  to  ask  her  about  her  furniture;  her  answers  were  not  per- 
tinent to  the  questions  I  put  to  her;  I  staid  with  her  on  this 
occasion  ten  or  fifteen  minutes;  there  was  a  wild,  unnatural 
appearance  to  her  eyes;  I  can't  say  her  motion  was  any  way 
peculiar;  I  mean  her  gesticulations;  she  was  sitting  at  the  time. 
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Before  I  came  away  she  left  her  chair  and  walked  to  the  window; 
I  saw  her  on  several  occasions  during  a  fortnight  after  the 
occurrence;  two  or  three  times  a  week  I  might  have  visited 
the  jail;  I  was  always  impressed  with  the  idea  that  she  was  not 
rational.  I  told  her  once  that  I  heard  that  Lanagan  and  Miss 
Lubee  were  dead;  she  took  no  notice  of  the  remark  that  I  could 
see;  so  far  as  I  could  judge,  I  think  she  did  not  know  what  I 
meant.  I  did  on  one  occasion  charge  her  with  poisoning  ihose 
persons;  it  was  during  the  second  or  third  week  of  my  visits; 
my  expression  was  this:  "You  know  you  have  poisoned  those 
people,  and  I  want  you  to  tell  me  about  it;  all  about  it."  She 
made  no  answer  to  this,  but  went  on  clattering  away  with  the 
same  jumble  that  she  had  usually  had  over;  I  could  not  see  that 
she  comprehended  what  I  meant.  From  the  beginning  to  the 
end  of  my  visits  to  the  jail,  I  became  satisfied  that  on  all  the 
occasions  I  saw  her,  she  was  not  a  rational  woman.  The  jewelry, 
&c.,  found  at  Mrs.  Robinson's  house,  I  gave  up  to  Dr.  Hegeman. 
To  Mr.  Hogeboom. — I  should  say  my  visits  lasted  some  two 
or  three  weeks;  may  have  been  longer;  no  person  employed 
me  to  visit  her;  I  was  not  requested  to  attend  her;  it  is  possi- 
ble that  she  may  have  requested  me  to  call;  I  do  not  recollect 
that  she  ever  sent  for  me,  or  requested  me  to  come  and  see  her; 
I  have  not  been  paid  for  those  visits;  I  never  saw  her  before 
the  evening  of  May  25th,  '53,  to  my  knowledge;  after  I  had 
relieved  myself  of  the  care  of  her  property,  my  visits  were  dis- 
continued; I  attended  her  person  as  long  as  I  had  charge  of  her 
property.  I  have  been  called  upon  to  see  insane  persons  to 
testify  in  regard  to  insanity,  but  not  with  a  view  of  treating 
them  medically;  I  never  had  a  person  under  my  charge  for  the 
treatment  of  insanity;  my  residence  has  been  in  this  city  since 
I  have  been  in  practice,  with  the  exception  of  one  year  when 
I  was  in  Brazil,  South  America;  I  should  say  I  have  been 
called  upon  to  inspect  some  twenty  or  thirty  persons  supposed 
to  be  insane;  so  called  upon  in  and  about  this  city;  these  per- 
sons were  not  charged  with  crime,  nor  were  they  in  hospitals; 
it  has  usually  occurred  in  private  practice;  and  I  was  called 
upon  to  testify  before  a  judge  in  order  to  get  them  to  the 
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asylum;  all  of  them  were  not  cases  of  this  description;  some 
of  the  subjects  were  inmates  of  the  almshouse;  the  examina- 
tions were  for  the  most  part  single  examinations;  called 
upon  them  once;  recall  one  whom  I  examined  twice;  I  am 
thirty  years  of  age.  On  the  evening  of  the  20th  of  May,  when 
I  first  called  at  the  jail,  and  during  my  interview  with  Mrs.  R., 
Charles  Burns,  Francis  Bowman,  Nathan  H.  Camp,  and  the 
officers  of  the  prison  were  present;  I  was  there  about  ten 
minutes;  I  told  her  I  had  come  to  search  her  person;  I  forget 
what  reply  she  made,  but  she  was  laughing  at  the  time;  I  re- 
collect that  she  made  replies  to  that  remark;  the  reply  was  not 
touching  the  subject;  I  did  search  her  person;  she  facilitated 
the  search  by  standing  passive,  and  raised  her  hands;  she 
offered  no  resistance  to  my  search;  I  made  the  remark  that  I 
had  come  to  search  her  person  when  I  first  entered  the  room; 
she  was  in  a  distant  part  of  the  room,  but  what  I  said  was 
audible,  and  as  I  approached  her,  she  elevated  her  hands,  as  I 
have  stated;  I  can  not  repeat  the  remark,  or  the  substance  of  a 
remark  or  question  that  I  made  to  her  on  that  first  interview; 
I  considered  her  dressed  unusually  at  that  time;  singularity  of 
dress  was  not  one  of  the  elements  of  the  judgment  I  formed  as 
to  the  state  of  her  mind;  her  eyes  had  an  unnatural  and  wild 
appearance,  and  her  countenance  an  unusual  expression;  when 
a  person  is  fearful  or  terrified,  the  eye  will  sometimes  assume  a 
wild  and  unnatural  appearance,  and  the  countenance  an  unusual 
expression.  This  will  be  more  or  less  the  case  sometimes  in  a 
person  in  liquor,  or  of  the  use  of  liquor,  even  before  the  ap- 
proach of  delirium  tremens;  insanity  is  sometimes  simulated  or 
feigned;  I  don't  think  I  ever  saw  a  person  who  feigned  insanity; 
don't  now  recollect  of  having  seen  one.  I  read  journals  on 
insanity,  periodical  publications;  have  never  made  it  a  par- 
ticular study;  think  I  have  read  some  works  on  insanity;  from 
what  I  have  read,  I  have  the  impression  that  it  is  laid  down 
that  it  is  not  difficult  to  distinguish  between  real  or  feigned 
insanity;  in  some  cases,  I  think  it  requires  a  close  and  long  con- 
tinued examination;  I  think,  I  will  not  swear  with  certainty  on 
that  point;  think  the  longest  interview  with  Mrs.  Robinson  at 
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the  jail  was  as  long  as  twenty  minutes;  my  usual  visits  were  as 
long  as  ten  or  fifteen  minutes.  I  think  Mrs.  R.  complained  of 
being  ill,  or  the  jailer  told  me  she  was  ill,  on  one  or  two  occa- 
sions. The  jailer's  name  I  do  not  recollect;  it  was  not  Dr. 
Hegeman;  I  can't  state  at  which  interview  I  was  told  about 
Mrs.  R.'s  illness,  only  that  it  was  not  at  the  first;  I  did  not 
prescribe  for  her  at  the  time;  I  did  not  attend  her  for  medical 
purposes;  my  visits  generally  were  in  reference  to  her  affairs, 
her  property;  I  had  the  keys  of  her  house;  I  made  up  my  mind 
at  the  first  interview  that  she  was  not  rational. 

Q.  Will  you  tell  us  what  induced  you  to  go  two  or  three 
times  a  week  to  see  a  crazy  woman  about  her  property? 

A.  There  were  no  inducements  held  out  to  me,  sir;  at  the 
first  interview,  I  asked  her  for  the  keys  of  her  house;  I  forget 
whether  she  handed  me  the  keys,  or  whether  I  took  them  from 
her  pocket  or  dress;  when  I  asked  for  the  keys,  she  made  no 
reply,  but  kept  on  talking;  I  think  I  got  the  keys  shortly  after 
I  asked  for  them;  there  was  nothing  about  the  transaction  of 
getting  the  keys  from  her  that  produced  the  impression  in  my 
mind  that  she  was  not  rational  that  I  now  recollect;  I  can  not 
tell  what  she  did  talk  about  at  the  first  interview;  I  do  not 
recollect  her  remarks,  or  the  substance  of  them,  at  that  inter- 
view; do  not  recollect  that  at  this  interview  Mrs.  R.  re- 
quested that  her  clothes  should  be  sent  down  to  her  from  her 
house;  I  have  forgotten  entirely  the  details  of  the  conversation 
at  the  second  interview;  I  do  not  now  recollect  any  thing  she 
siad  then  in  substance;  my  remarks  to  her  were  something 
about  her  property;  I  think  she  said  nothing  to  me  about  her 
property  at  the  second  interview;  I  recollect  that  she  was  talk- 
ing and  laughing  about,  but  I  do  not  recollect  any  observation 
she  made,  or  the  subject  of  it;  I  forget  whether  the  jailer  was 
present  at  this  interview  or  not;  Mr.  Price,  or  his  deputy,  Dr. 
Hegeman,  may  have  been  tnere;  can  not  state  positively  that 
any  one  was  present;  my  impression  is  that  one  of  those  I  have 
named  was  in  the  room  or  at  or  near  the  door;  I  was  inside;  I 
think  the  door  was  not  locked;  I  think  she  did  me  no  bodily 
harm;  I  recollect  one  day  of  having  remarked  to  her  that  I  had 
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heard  that  Lanagan  and  Miss  Lubee  were  dead;  she  made 
some  observation,  I  think  not  in  reference  to  it;  I  know  she 
made  no  observation  in  reference  to  it;  she  talked  about  some- 
thing else;  it  had  no  reference  to  the  subject;  I  can't  tell  what 
she  said  did  relate  to;  my  remark  made  no  change  in  her  coun- 
tenance; she  did  not  seem  shocked  or  startled  at  what  I  said; 
One  day  I  asked  her  if  I  should  give  up  certain  articles  (some 
utensils,  a  boiler  and  spider,  and  a  bonnet,  I  believe)  to  Mrs. 
Lanagan;  I  told  her  Mrs.  L.  wanted  those  things;  had  been  to 
me  for  them;  Mrs.  Robinson  replied,  "  Why  not?"  I  think 
this  was  the  only  allusion  she  ever  made  to  me  in  regard  to 
Lanagan  or  his  wife;  the  articles  were  asked  for,  as  I  under- 
stood it,  as  Mrs.  Lanagan's  articles;  I  regarded  the  answer  as 
pertinent  to  the  subject — as  rational;  at  some  of  the  inter- 
views she  talked  about  dresses,  but  I  do  not  recollect  distinctly 
what  she  said  about  them;  I  don't  think  it  irrational  to  talk 
about  dresses,  but  the  remarks  about  them  at  this  time  I  re- 
garded as  irrational,  because  the  remarks  were  disconnected 
with  any  other  subject;  I  sent  down  dresses  to  Mrs.  R.  from 
her  house:  do  not  recollect  whether  this  was  in  pursuance  of  a 
request  from  her;  it  was  either  herself  or  some  person  connected 
with  the  prison,  who  requested  it,  I  think;  don't  know  that  I 
sent  them  down  to  her  in  consequence  of  the  remark  of  hers 
about  dresses;  don't  recollect  that  she  requested  dresses  to  be 
sent  down;  if  such  a  request  was  made  to  me  by  her,  I  have 
forgotten  it;  I  do  not  recollect  that  she  put  any  questions  to  me 
about  the  jewelry;  Dr.  Hegeman,  I  believe,  was  my  successor 
in  the  charge  of  her  property;  I  gave  the  keys  to  him;  no 
person  requested  me  to  do  so,  she  did  not;  I  did  tell  her  on  one 
occasion,  "  you  know  you  have  poisoned  these  people,  and  I 
want  you  to  tell  me  all  about  it,"  and  she  made  no  reply  to  it; 
it  seemed  strange  to  me  that  the  remark  did  not  affect  her  ex- 
pression or  manner;  it  did  not  seem  strange  to  me  that  she  did 
not  admit  the  charge:  it  was  not  an  evidence  of  the  absence 
of  reason;  it  would  not  be  strange  in  a  sane  person  to  rather 
evade  such  a  question,  but  I  should  think  she  would  say  some- 
thing in  regard  to  it;  I  made  remarks  at  all  these  interviews 
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about  her  property,  but   what  they  were,  or  the  substance  of 
them,  I  do  not  now  recollect. 

To  Mr.  Beach. — In  the  course  of  my  medical  practice  I  have 
often  had  patients  temporarily  delirious,  &c;  my  practice  has 
been  tolerably  extensive;  I  have  managed  to  get  a  living  by 
it;  I  have  repeatedly  had  occasion  to  consult  with  Dr.  Brins- 
raade;  was  associated  with  him  in  business  some  ten  years;  at 
my  first  interview  with  this  lady,  the  expression  of  her  eyes  did 
not  strike  me  as  that  of  drunkenness,  neither  did  her  face  indi- 
cate a  state  of  drunkenness;  in  the  course  of  my  several  inter- 
views with  her,  I  directed  my  attention  to  the  condition  of  her 
mind;  partial  alienation  of  mind  is  a  form  of  insanity;  my 
recollection  of  those  interviews  is,  that  her  answers  to  my 
questions  were  not  generally  responsive;  at  most  every  visit 
she  appeared  full  of  levity;  her  failure  to  reply  directly  to  my 
questions  was  one  of  the  reasons  that  led  me  to  believe  that 
she  was  not  rational;  I  do  not  know  whether  she  had  access  to 
stimulating  drinks  after  her  confinement  in  jail. 

Prof.  Francis  E.  Dakin,  of  Albany,  sworn. — By  profession, 
I  am  a  chemist;  I  have  been  for  several  years  in  the  habit  of 
analyzing  various  substances;  I  conducted  the  analysis  of  the 
contents  of  the  stomach  of  Mr.  Lanagan  and  Miss  Lubee,  in 
connection  with  Dr.  Bontecou,  at  his  house;  we  discovered! 
arsenic  in  both  the  stomachs;  we  applied  five  or  six  different 
tests;  each  resulted  in  showing  the  presence  of  arsenic;  I, 
have  no  doubt  of  the  presence  of  arsenic;  we  found  the  arsenic 
and  the  compositions  we  obtained  from  the  stomach  are  before 
you  in  the  jar;  we  found  arsenic  in  considerable  quantities,  I 
should  judge  to  produce  death;  I  am  not  a  physician;  we  ana- 
lyzed the  sugar  also;  found  no  arsenic  in  that;  Dr.  Bontecou's 
family  used  the  sugar  afterwards;  we  analyzed  the  forty  grains 
of  arsenic  taken  from  Ihe  stomach,  and  I  took  the  mucous 
found  in  the  stomach  of  Miss  Lubee,  and  found  arsenic  in  that; 
the  contents  of  the  paper  found  a:  Mrs.  Robinson's  residence 
we  also  analyzed,  and  found  it  to  be  arsenic. 

The  prosecution  here  rested  and  the  following  evidence  was. 
given  by  the  defence: 

VOL.  IL  35 
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William  H.  Hegeman,  sworn.— Am  a  practicing  physician; 
have  been  jailor  for  a  year  and  a  half,  and  two  years  have 
practiced  as  a  physician;  was  jailor  at  the  time  this  woman 
was  arrested;  had  never  seen  her  to  know  her  previous  to  that 
time;  during  her  confinement  in  jail,  I  have  seen  her  usually 
three  times  a  day,  except  on  days  when  I  have  been  away;  I 
lodge  at  the  jail;  saw  her  on  the  25th  of  May,  going  up  the 
stairs  of  the  jail,  and  once  in  the  room,  but  had  no  conversa- 
tion with  her;  did  not  examine  her  appearance  on  that  eve- 
ning; do  not  remember  now  that  I  heard  any  conversation 
between  her  and  others  on  that  evening;  saw  her  on  the  next 
morning;  could  not  say  who  was  present;  think  the  sheriff  was 
present;  I  spoke  to  her;  her  appearance  was  strange,  singular; 
her  dress  was  much  disordered;  her  eyes  seemed  to  have  an 
unnatural  appearance;  her  countenance  seemed  to  me  to  be 
expressionless;  she  didn't  seem  to  realize  her  condition;  had 
no  conversation  with  her  to  any  extent  at  that  time;  she  came 
in  on  the  evening  of  the  25th  May,  1853;  I  believe  she  si  aid 
the  first  night  in  the  first  room  she  entered  —  the  room  usually 
occupied  by  women;  on  the  morning  of  the  26th  saw  her  and 
asked  her  if  she  would  not  like  to  have  another  room;  she  was 
"then  put  up  stairs  in  the  room  she  now  occupies;  her  remarks, 
whenever  she  did  make  any,  were  disconnected;  she  seemed 
-irritable  and  sullen;  when  she  was  on  her  feet,  her  movements 
were  very  quick  and  very  impulsive;  she  so  continued,  at  least, 
when  I  saw  her;  I  do  not  remember  how  she  passed  the  night 
of  the  26th,  but  on  the  evening  of  the  27th  I  watched  at  her 
door;  the  reason  of  my  doing  so  was  that  she  seemed  to  be 
raving,  calling  for  assistance  to  protect  her,  and  passing  vio- 
lently from  one  end  of  the  room  to  the  other;  this  continued  all 
night;  at  nearly  daylight  I  left  the  room  and  went  down  stairs; 
her  door  was  usually  locked  between  eight  and  nine  o'clock  in 
;the  evening;  the  first  week  or  two  I  could  draw  but  little  con- 
•versation  from  her;  I  think  I  spoke  to  her  at  the  time  of  the 
funeral  of  the  deceased;  told  her  I  supposed  the  funeral  cere- 
monies were  about  this  time  being  performed;  she  looked  a 
little  sober  at  this,  and  said,  "  it  is  queer,  isn't  it?"  and  com- 
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menced  talking  and  laughing  on  some  other  subject;  this  was 
all  she  said  on  the  subject  of  the  funeral;  I  endeavored  to 
satisfy  my  own  mind  what  the  condition  of  hers  was;  I  thought 
her  of  unsound  mind;  I  have  discovered  great  reluctance  upon 
her  part  to  be  thought  insane;  since  she  has  been  in  the  jail 
she  has  destroyed  part  of  her  furniture;  of  six  sofa-bottomed 
chairs,  she  has  destroyed  five;  she  had  a  table  which  she  partly 
destroyed;  she  has  destroyed  dishes,  and  a  silver  cake  basket; 
she  has  complained  of  ill  health  a  good  deal  since  she  has  been 
there;  I  could  not  say  what  the  state  of  her  health  was  when 
she  first  came  to  the  jail;  for  the  first  three  or  four  months  she 
was  in  the  jail,  she  had  no  intoxicating  drinks;  last  fall  she 
had  some  as  a  medicine;  I  directed  it;  it  was  in  July  or  Au- 
gust that  it  was  supposed  that  she  would  die;  I  was  absent  at 
the  time;  was  not  physician  to  the  jail,  and  was  not  the  per- 
son called;  got  home  before  she  recovered;  Dr.  Adams  was 
physician  of  the  jail  at  that  time;  I  did  not  know  from  an 
examination  of  her  condition  what  had  been  the  matter  with 
her 

Cross-examined  by  Mr.  Hogeboom. — Am  twenty-six  years  of 
age;  I  graduated  between  three  and  four  years  ago;  practiced 
medicine  about  one  year;  graduated  in  the  city  of  New  York, 
at  the  University  Medical  College,  Broadway;  practiced 
medicine  one  year,  aside  from  two  years  I  have  been  physician 
to  the  jail;  practiced  in  Troy;  became  deputy  sheriff  about 
three  months  after  my  first  year  expired  as  physician  to  the 
jail;  I  was  physician  to  the  jail  at  two  different  times;  the  first 
time  from  the  fall  of  1851,  till  the  fall  of  1852;  the  next  Janu- 
ary I  was  appointed  deputy  sheriff  and  the  next  September  or 
October  I  was  appointed  physician  to  the  jail  again;  could  not 
say  positively  at  what  hour  on  the  morning  of  the  26th  of 
May  I  saw  Mrs.  Robinson.  It  was  perhaps  between  nine  and 
ten  o'clock;  her  dress  was  disordered,  it  was  hanging  loose  on 
her,  was  dirty,  as  though  long  worn  without  being  washed.  It 
was  a  slate  colored  morning  dress  ;  the  one  she  came  to  the 
jail  in;  she  had  no  other  there  then;  I  procured  some  thing 
for  her  from  her  house  ;  her  trunk  was  sent  to  the  jail  before; 
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she  dressed  better  after  this,  when  she  dressed  at  all;  never  saw 
her  without  a  dress;  have  seen  her  in  her  night  dress  all  day. 

At  the  time  I  speak  of  her  eyes  had  a  wild  appearance;  it 
seemed  impossible  to  catch  her  eye;  this  is  not  so  much  the 
case  now;  should  not  think  this  a  sure  mark  of  insanity;  some 
persons  differ  in  the  appearance  of  the  eye;  some  have  that 
wild  appearance  of  the  eye  more  than  others;  I  think  she  is 
of  unsound  mind  yet;  but  not  to  so  great  an  extent  as  former])'; 
think  she  has  been  partially  of  unsound  mind  ever  since  she 
has  been  in  the  jail;  more  so  at  some  times  than  at  others;  by 
partially  of  unsound  mind,  I  mean  that  it  was  more  apparent 
to  me  at  one  time  than  at  another;  I  think  the  appearance  ol 
unsoundness  is  not  so  extensive  to-day  as  I  have  seen  it;  not 
so  readily  observed;  can't  say  why  not  so  readily  observed, 
unless  because  she  is  or  seems  more  cautious;  her  countenance 
is  not  now  so  expressionless  as  it  was  when  I  saw  her  on  the 
26th  of  May.  On  that  day  her  eye  was  wild;  but  I  could  no; 
gather  from  the  expression  of  her  countenance  as  to  what  she 
wanted;  I  had  no  considerable  conversation  with  her;  when 
asked  if  she  would  like  another  room,  I  am  not  certain  that  she 
made  any  reply;  if  she  did  make  a  reply,  it  was  neither  of 
assent  or  dissent;  I  know  this  because  I  thought  it  strange 
that  she  gave  me  no  answer;  I  know  that  I  asked  her  the  ques- 
tion; whether  she  answered  or  not  I  don't  know.  To  the 
question:  do  you  possess  that  degree  of  medical  knowledge  and 
skill  that  would  justify  you  in  passing  an  authoritative  opinion 
on  a  person's  sanity,  witness  answered,  perhaps  not.  In  my 
private  medical  practice,  never  had  but  one  case  of  insanity. 
I  was  the  attending  physician  in  that  case. 

We  have  had  three  or  four  cases  in  jail;  the  case  of  one  man 
was  brought  in  from  the  country;  those  who  brought  him  there 
said  they  could  not  well  take  care  of  him,  and  wished  to  have 
him  kept  there.  The  cases  I  speak  of  were  not  desperate  cases 
of  insanity;  irritability  and  sullenness  do  not  always  attend 
insanity;  don't  think  sitting  still  on  a  chair,  when  a  person  is 
seated,  is  remarkable;  the  night  of  the  27th,  when  I  watched 
at  her  door,  I  was  apprehensive  she  might  destroy  herself; 
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think  I  was  not  told  to  watch;  she  seemed  to  be  raving;  called 
on  the  watch  and  police  to  protect  her;  could  not  hear  all  she 
said,  and  do  remember  only  the  words  watch  and  police,  and 
saying'  she  should  be  killed;  at  this  time  she  hadn't  been  sup- 
plied with  any  liquor,  to  my  knowledge;  do  not  know  that 
opium  was  sent  for,  for  her;  don't  know  that  she  requested  it; 
don't  think  she  had  any;  I  do  not  know  that  during  her  stay 
in  jail  she  has  been  supplied  with  any  other  stimulants  than 
liquor  and  snuff.  It  was  two  or  three  days  after  she  was  com- 
mitted that  I  spoke  to  her  about  the  funeral;  don't  think  I 
mentioned  to  her,  in  speaking  of  the  funerals,  the  names  of 
deceased  persons;  think  I  said  the  funeral  of  the  man  and 
woman  supposed  to  have  been  poisoned,  is  taking  place  now. 
The  answer  she  made  wras  "  it  is  queer,  isn't  it?"  and  commenced 
talking  about  some  articles  of  her  dress;  I  arrived  at  the  con- 
clusion that  she  is  reluctant  to  be  thought  insane,  recently.  I 
did  not  at  any  time  communicate  to  her  that  if  on  the  trial  she 
was  found  insane,  she  would  not  be  discharged  but  would  be 
sent  to  an  asylum;  a  few  persons  have  seen  her  in  the  jail;  I 
think  it  was  at  the  Oyer  and  Terminer,  in  February,  that  I  first 
thought  she  didn't  like  to  be  thought  insane;  she  told  me  so; 
she  said  she  was  not  insane  now,  that  was  the  time  we  had 
conversation;  she  didn't  tell  me  when  she  stopped  being  in- 
sane. 

It  was  last  winter  some  time  that  she  broke  up  the  chairs; 
she  broke  up  five  out  of  six;  she  had  a  rocking  chair  of  her 
own;  that  she  didn't  break;  this  was  after  she  had  been 
indicted;  she  had  been  brought  into  court  to  answer  to  the  in- 
dictment; she  broke  the  chairs  in  pieces  and  burned  them  up; 
I  think  she  was  mad  at  somebody;  don't  know  she  said  so  in 
words;  she  had  no  particular  difficulty  at  that  time  with  any 
one;  she  was  of  violent  temper;  there  were  other  things  in  the 
room  which  she  didn't  destroy;  three  tables,  a  wash  stand,  a 
looking  glass,  wardrobe,  bed,  &c.;  some  of  the  dishes  were 
hers;  others  were  not;  she  tried  to  melt  the  silver  cake  basket; 
I  asked  her  why  she  destroyed  them;  she  said  they  were  hers, 
and  she  would  do  with  them  what  she  pleased;  I  did  not  pie 
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scribe  ardent  spirits  daily;  supplied  her  with  brandy  part  of 
the  time;  sometimes  wine;  mostly  brandy.  When  she  com- 
plained of  being  unwell  I  prescribed  spirits  for  her;  cion'c 
think  I  carried  ardent  spirits  up  to  her  more  than  six  or  seven 
times;  do  not  know  whether  Dr.  Adams  prescribed  brandy 
too;  her  complaint  was  diarrhea,  headache,  sleepless  nights; 
she  asked  me  for  brandy;  this  was  a  month  or  two  before  I 
began  to  be  physician  to  the  jail;  she  asked  me  for  brandy  be- 
fore, and  I  refused;  she  never  asked  me  for  beer;  occasionally 
got  snuff  for  her. 

To  Mr.  Olin. — Do  not  know  any  thing  of  this  woman's  hus- 
band. 

To  Mr.  Hogeboom. — The  liquor  that  I  ordered  was  the  only 
liquor  or  wines  sent  to  her  room  that  I  remember  of;  the 
sheriff  sometimes  has  the  key;  the  man  who  assists  us  also  has 
access  to  the  key  of  her  room;  know  of  no  little  indulgences 
she  had  in  that  way;  Dr.  Adams  might  have  left  her  a  few 
pills  of  opium;  remember  of  prescribing  none;  have  prescribed 
Dover's  powders  for  her  occasionally;  opium  in  any  other  form 
I  have  never  prescribed  for  her. 

Mary  J.  Dillon  sworn;  reside  in  Troy,  in  the  upper  part  of 
the  city;  I  know  Mrs.  Robinson;  I  resided  but  a  short  distance 
from  where  she  did;  saw  her  frequently  before  she  was  put  in. 
jail;  my  business  was  dress  making;  some  time  in  March, 
1853,  she  came  in  and  asked  me  if  I  did  plain  sewing;  1  told 
her  I  did;  she  had  a  dress  she  wanted  me  to  fix;  I  told  her 
that  I  had  so  much  sewing  in  the  house  that  I  didn't  see  how 
I  could  do  it  right  away:  she  said  she  wanted  it  done  so  bad, 
she  would  pay  me  any  price  to  fix  it  for  her;  she  then  told  me 
it  was  too  short  in  the  waist;  she  had  the  dress  with  her;  I 
told  her  I  didn't  think  I  could  make  it  any  longer  in  the  waist; 
she  then  told  me  to  let  the  waist  go  as  it  was  and  to  fix  the 
other  part;  don't  recollect  who  she  said  cut  the  dress;  I  be- 
lieve she  told  me  first  that  she  cut  it  herself,  and  afterwards 
that  a  dress-maker  cut  it;  she  said  that  Oliver  Boutwell  him- 
self -aaJ  his  family  had  slandered  her;  she  told  me  her  name 
was  Mrs.  Robinson;  she  told  me  she  was  a  lord's  daughter  in 
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Ireland;  that  she  was  turned  away  from  her  father's  castle  for 
marrying  a  poor  man;  she  then  cried;  soon  afterwards  some- 
thing seemed  to  pass  her  mind,  and  she  laughed,  and  danced 
about  the  floor,  and  began  to  tell  something}  I  don't  recollect 
what  it  was. 

At  another  interview,  quite  a  spell  afterwards,  she  showed  me 
a  daguerreotype,  representing  a  lady  with  a  bundle  of  flowers; 
she  said  it  was  the  daguerreotype  of  her  mother;  she  said  the 
flowers  were  gathered  in  the  garden  of  the  king  of  France; 
she  said  her  mother  gave  her  this  likeness  when  her  father 
turned  her  away;  she  told  me  another  time  her  mother  died 
when  she  was  a  small  child;  another  cause  of  her  being  turned 
away  was  her  stepmother.  This  was  at  the  time  she  told  me 
her  mother  died  when  she  was  a  small  child;  it  was  at  another 
time  she  told  me  her  husband  was  a  lord  in  Ireland;  she  told 
me  one  time  she  was  educated  in  a  nunnery;  at  another  time 
she  told  me  she  was  educated  in  Mrs.  Willard's  Seminary; 
she  told  me  at  one  time,  after  her  father  had  sent  her  away,  he 
sent  for  her  to  come  back,  that  he  would  forgive  her;  she  said, 
at  one  time,  her  father  had  sent  her  $150  dollars  to  purchase  a 
single  dress  to  appear  in  court  against  Oliver  BoutwTell  for 
slander;  she  said  she  could  jump  into  the  river  and  swim  until 
she  got  tired,  and  then  she  had  a  cork  which  she  could  put 
between  her  teeth,  and  rest  in  the  water  and  not  sink. 

I  was  on  the  bank  of  the  river  with  her,  near  her  house, 
which  was  near  the  bank  of  the  river;  before  she  went  on  the 
bank  of  the  river,  she  saw  a  boat  coming  down;  she  said  that 
Oliver  Boutwell  had  stopped  the  navigation,  and  the  boat 
could'nt  pass;  while  on  the  bank  of  the  river,  she  began  to 
hoot  at  the  hands  on  the  boat,  but  they  did  not  hear  her;  she 
had  a  revolver  in  her  hand,  and  began  to  climb  up  the  rocks; 
she  got  about  half  way  up,  and  turned  to  me  and  said,  "  Mary 
Jane,  would'nt  I  make  a  good  soldier'?  "  She  said  she  was 
sick  at  cne  time,  sent  for  Dr.  Buswell,  he  came  and  left  her  a 
bottle  of  medicine;  she  said  she  suspected  the  medicine  was 
poison;  said  she  went  to  a  neighbor  and  got  a  dog  and  gave 
the  dog  some  of  the  medicine;  said  the  dog  died  within  half 
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an  hour;  she  then  said  she  put  the  cork  in  the  bottle  and  threw 
it  into  the  river;  that  some  one  found  it  and  brought  it  back 
to  her;  she  said  she  paid  $'5  for  the  dog;  was  frequently  at 
our  house;  recollect  of  her  coming  there  one  time  without  any 
dress  on;  it  was  about  a  month  before  she  was  put  in  prison; 
it  was  about  half  past  four  or  five  o'clock  in  the  morning;  she 
had  a  night  dress  on,  and  a  white  sun-bonnet;  had  on  no 
shawl;  only  my  brother  was  up  at  the  time;  she  wanted  me  to 
lend  her  a  dress;  she  said  she  wanted  to  go  down  street  to 
purchase  a  revolver,  and  take  out  a  warrant  for  Dave  Smith; 
1  let  her  have  my  clothes;  she  went  off  with  them;  that  same 
day  I  sent  my  sister  for  the  dress;  recollect  of  her  coming  to 
our  house  on  another  occasion  about  eleven  or  twelve  o'clock 
in  the  night,  in  March  or  April.  The  family  were  in  bed;  she 
woke  us  up;  she  wanted  my  sister  to  go  after  Dr.  Bus  well; 
that  her  husband  had  just  come  home  then,  and  was  very  sick; 
she  told  my  sister  if  she  would  go  she  would  give  her  a  revol- 
ver to  take  with  her  and  pay  her  a  sum  of  money,  the  amount 
of  which  I  don't  recollect;  my  sister  told  her  she  didn't  want 
to  go;  Mrs.  Robinson  then  said  that  she  didn't  want  Dr.  Bus- 
well  for  her  husband;  her  husband  was  not  sick,  but  she  wanted 
to  get  him  to  blow  his  brains  out,  as  he  was  at  her  house  the 
night  before  and  insulted  her;  I  once  told  Mrs.  Robinson  to  go 
home,  that  I  did  not  want  her  there;  she  said  she  would  not 
go;  this  was  about  three  days  before  she  was  put  in  jail;  she 
said  she  would  let  me  know  what  authority  she  had  there;  I 
told  her  again  to  go,  to  go  out  of  the  house;  I  said  no  more 
on  that  subject  afterwards;  she  went  shortly  afterwards;  three 
days  after  she  came  in  and  said  she  had  a  warrant  for  me;  that 
I  had  slandered  her;  asked  her  what  1  had  said  about  her;  she 
made  no  reply;  came  up  and  kissed  me  and  asked  me  to  for- 
give her. 

Cross-examined  by  Mr.  Van  Santvoord. — Live  on  the  corner 
of  North  First  and  Rensselaer  streets;  about  four  times  as  far 
as  across  the  court  room  from  where  Mrs.  Robinson  lived;  I 
was  then  living  with  my  father;  I  have  one  older  sister,  who 
is  not  at  home;  I  was  the  oldest  of  the  family  at  that  time; 
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my  father  is  a  gardener;  he  was  generally  about  during  day 
times;  I  was  seventeen  years  of  age  the  3d  clay  of  last  April; 
my  next  oldest  sister  now  present  was  fourteen  the  4th  of  April 
last;  I  was  not  acquainted  with  Mrs.  Robinson  until  she  came 
to  have  the  dress  altered;  had  seen  her  before;  saw  her  going 
into  Mrs.  Lanagan's;  it  was  March  or  April;  one  year  ago 
last  March  when  she  came;  I  fixed  the  dress  for  her;  she  first 
told  me  that  she  cut  the  dress  at  first,  and  then  afterwards  that 
a  dress  maker  cut  it;  I  thought  it  singular  at  the  time  that  she 
should  tell  me  two  different  stories;  I  do  not  remember  whether 
I  said  any  thing  or  not  when  she  told  me  Mr.  Boutwell  had 
slandered  her;  at  this  first  interview  said  she  went  into  Mr. 
Galvin's  one  day;  that  there  was  a  man  in  there  who  insulted 
her;  she  said  he  was  going  to  lay  violent  hands  upon  her; 
that  she  drew  a  revolver  and  bid  him  stand;  I  recollect  nothing 
further  of  this  conversation;  after  that  we  became  quite  inti- 
mate; she  frightened  me;  she  took  hold  of  me  the  same  as  she 
said  she  did  hold  of  the  man,  but  she  laughed  and  seemed  so 
pleasant  about  it  that  I  thought  little  of  it  afterwards;  when 
she  saw  I  was  frightened  she  laughed;  I  was  not  frightened  by 
her  much  afterwards.  I  have  seen  ladies  in  liquor;  can't  say 
how  many;  as  many  as  two  or  three;  can't  say  that  Mrs.  Rob- 
inson was  in  liquor  at  this  time.  I  never  knew  Mrs.  R.  to 
drink  any  thing  stronger  than  peppermint  cordial;  at  any  of 
these  interviews  I  could  not  say  she  had  or  had  not  been  drink- 
ing liquor;  I  think  it  was  after  the  first  conversation,  and  when 
she  showed  me  the  daguerreotype,  that  she  told  me  about  her 
father  being  an  Irish  lord. 

Anthony  Goodspeed  sworn. — I  reside  in  Troy;  am  a  butcher 
in  the  Centre  Market  with  Mr.  Fonda;  should  know  Mrs. 
Robinson  if  I  should  see  her  (she  uncovered  her  face);  that  is 
the  woman;  she  came  to  the  market  the  last  day  of  March, 
1853,  in  the  afternoon;  she  wanted  to  buy  some  game;  she 
asked  me  if  we  had  any  game,  and  I  told  her  we  hadn't  any, 
that  the  season  of  game  was  about  over;  she  conversed  prin- 
cipally about  game;  she  wanted  to  get  some  wild  meat;  I  told 
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her  we  hadn't  got  any;  she  asked  me  those  questions  for  game 
about  a  dozen  times;  she  was  there  in  the  neighborhood  of 
fifteen  minutes,  I  should  suppose;  while  there  she  was  laugh- 
ing, turning  round  on  her  heels,  and  would  "ha!  ha!  "  a  num- 
ber of  times;  she  started  to  go  out  of  the  door,  and  come  back, 
when  she  said  she  had  been  down  to  Robertson's  office  to  take 
out  a  half  dozen  summonses  and  warrants  to  get  her  neighbors 
to  the  court  next  morning,  and  to  make  an  April  fool  of  them; 
she  made  a  number  of  gestures,  &c.;  she  stepped  to  the  stairs, 
and  asked  me  would  I  not  tie  her  gaiter  up;  I  did  so;  she 
turned  around  then  and  went  towards  the  door,  when  I  asked 
her  who  she  was?  and  she  told  me  Mrs.  Robinson;  I  think  I 
have  stated  all  she  did;  she  said  there  had  been  people  abusing 
her  at  the  dam. 

Cross-examined  by  Mr.  Hogeboom. — Should  think  she  was 
not  in  liquor;  her  gaiter  was  loose;  she  did  not  tell  me  who 
was  abusing  her;  did'nt  give  me  any  names;  don't  know  any 
thing  about  any  person  being  discharged;  think  it  was  the 
state  dam  referred  to;  could  not  say  who  had  charge  of  the 
state  dam. 

Mary  Jane  Dillon,  cross-examined  on  the  part  of  the 
prosecution  by  Mr.  Van  Santvoord. — I  can  tell  at  what  inter- 
view Mrs.  R.  said  her  father  was  an  Irish  lord;  it  was  the  same 
interview  that  she  showed  me  the  daguerreotype;  the  daguerreo- 
type I  saw  at  the  first  interview;  this  was  the  same  inter- 
view at  which  she  told  me  her  father  was  an  Irish  lord;  the 
second  interview  took  place  the  next  day  after  she  came  to 
have  the  dress  fixed;  the  second  time  she  brought  me  more 
sewing;  had  a  long  conversation  this  time;  talked  about  a 
great  variety  of  subjects,  but  don't  recollect  what  they  were; 
don't  recollect  that  I  told  her  much  about  our  family;  she  ap- 
peared a  pleasant  lady  to  talk  with,  and  I  was  rather  pleased 
with  her  conversation;  her  manners  were  agreeable  to  me;  I 
am  sure  she  said  an  Irish  lord;  my  father  is  an  Irishman;  I  was 
born  in  Vermont;  it  was  before  that  she  told  me  her  father  was 
an  Irish  lord,  and  she  had  been  turned  away  from  the  castle 
for  marrying  a  poor  man,  that  she  showed  me  the  daguerreo- 
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type;  the  miniature  showed  a  lady  of  about  thirty  years  of 
age;  she  did  not  tell  when  her  mother  was  in  France;  don't 
think  I  believed  this  story  —  can't  be  positive;  when  she  talked 
about  her  mother's  death  she  cried  violently;  believe  she  cried 
when  she  showed  me  the  miniature;  she  continued  crying  but 
a  short  time;  don't  recollect  what  I  said  to  her;  she  soon  com- 
menced conversing  about  some  other  subject,  and  then  she 
commenced  laughing;  don't  recollect  what  that  subject  was; 
I  think  I  laughed  too;  immediately  she  commenced  dancing, 
and  danced  but  a  short  time:  I  think  the  subject  she  talked  on 
was  rather  amusing;  I  don't  think  it  was  about  balls  or  parties; 
I  did  not  dance;  my  sister  was  not  present;  I  do  not  think  any 
other  person  besides  myself  and  Mrs  Robinson  was  present; 
her  dancing  was  not  regular;  she  jumped  around;  it  was  a 
figure  I  never  saw  danced  before;  she  offered  to  show  me  no 
steps  of  dancing,  or  anything  of  the  kind;  I  think  I  laughed 
at  the  performance;  we  parted  good  friends;  I  think  it  was  at 
the  same  interview  that  she  told  me  her  father  was  a  French 
lord:  I  don't  remember  what  I  said  when  she  told  me  that; 
didn't  say  who  the  "  poor  man  "  was  that  she  married;  Mrs. 
Robinson  told  me  at  one  time  that  she  was  twenty-seven  years 
of  age;  don't  remember  at  what  time  she  came  for  her  dresses; 
I  think  I  took  them  home;  this,  I  think  was  the  first  time  I 
was  ever  in  Mrs.  Robinson's  house;  don't  remember  how  long 
I  remained;  think  I  staid  there  two  hours  and  a  half;  \vas  in 
conversation  with  Mrs.  Robinson  all  that  time;  the  reason  I 
staid  so  long  was  that  she  did  not  want  to  have  me  go;  I  want- 
ed to  go;  she  did  not  detain  me  by  force,  but  by  persuasion;  I 
think  she  told  me  stories  then  which  I  did  not  believe  to  be 
true,  but  I  do  not  remember  them;  I  think  she  told  the  story 
about  being  in  Mr.  Galvin's  at  that  time;  her  conversation 
was  as  pleasant  and  agreeable  as  on  former  occasions,  part  of 
the  time;  part  of  it  was  not;  every  now  and  then  her  conver- 
sation was  not  so  agreeable;  think  it  was  coarse;  she  used 
profane  language;  when  I  left  she  asked  me  to  come  and  see 
her  again;  think  I  told  her  I  would;  no  person  to  my  knowl- 
edge, lived  in  the  house  with  her  at  that  time;  I  did  go  to 
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see  her  again;  I  think  it  was  the  next  day;  she  had  been  to 
our  house  before  I  repeated  my  visit  the  second  time;  our  in- 
terview at  our  house  was  very  short;  she  came  over  for  me  to 
go  back  with  her;  I  went  with  her;  I  staid  there  all  that  day; 
it  was  somewhere  between  the  hours  of  eight  and  ten  in  the 
morning  that  I  went;  I  took  dinner  with  her;  did  not  take  tea; 
think  I  began  to  feel  on  intimate  terms  with  Mrs.  R.;  this 
familiarity  of  intercourse  continued  for  about  two  weeks  after- 
wards; I  visited  frequently  at  her  house,  and  she  at  ours;  almost 
every  day  I  saw  her,  but  was  not  at  her  house  every  day;  there 
were  about  four  days  she  was  not  at  our  house,  and  I  didn't  go 
to  hers;  I  had  a  very  pleasant  visit  at  her  house  the  day  I 
spent  there;  it  was  pleasant,  part  of  the  time;  her  conversation 
was  pleasant,  part  of  the  time;  there  was  something  in  her  con- 
versation that  made  it  unpleasant  another  part  of  the  time; 
don't  remember  what  it  was;  it  consisted  in  a  peculiarity  of 
language;  such  language  as  ladies  don't  use;  it  was  profane 
language;  she  used  obscene  words;  at  this  time  or  some  other, 
I  think  she  said  something  about  the  man  she  had  married;  she 
said  her  husband  was  a  contractor  on  the  rail  road;  his  name 
was  Mr.  Robinson;  do  not  recollect  at  which  conversation  it 
was  she  told  me  tJie  was  educated  at  Mrs.  Willard's  Seminary; 
think  she  told  me  at  one  time  what  her  maiden  name  was,  but 
I  do  not  recollect  what  she  said  it  was;  when  she  said  she  was 
educated  at  a  nunnery,  she  did  not  tell  me  where  it  was;  never 
heard  Mrs.  Robinson  speak  French  to  any  person;  she  told  me 
she  could  speak  French;  Mr.  Lanagan's  family  were  Mrs.  Rob- 
inson's associates;  Marietta  Curtiss  and  my  sister  also  asso- 
ciated with  Mrs.  Robinson;  another  sister  older  than  the  one 
here  yesterday,  and  older  than  I;  Marietta  Curtiss  lived  a 
short  distance  from  my  father's  house;  she  is  a  friend  of  mine; 
don't  know7  that  she  ever  went  to  Mrs.  Robinson's;  Mrs.  Rob- 
inson used  to  go  to  her  house;  know  of  her  going  there  only 
once;  I  have  seen  Mrs.  Robinson  drink  strong  beer  and  pep- 
permint cordial;  don't  know  which  maybe  the  strongest;  have 
frequently  seen  her  drink  strong  beer;  she  drank  some  at  her 
own  house  on  the  day  I  spent  there,  I  think;  won't  be  posi- 
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live;  I  did,  during  these  interviews,  see  her  on  occasions  when 
I  thought  she  was  a  little  worse  for  strong  beer  or  peppermint 
cordial;  don't  recollect  that  I  thought  so  on  the  night  she  came 
to  our  house,  for  my  sister  to  go  after  Dr.  Buswell;  I  thought 
she  seemed  strange  that  night;  I  know  Dr.  Buswell;  know  Mr. 
Bout  well  by  sight;  he  lives  on  River  street,  next  opposite  to 
Mrs.  Robinson's;  I  don't  know  that  Mr.  Buswell  has  a  dam; 
know  he  has  a  mill;  know  there  is  a  dam  in  the  river  a  short 
distance  above  Mis.  R/s  house;  the  mill  is  on  the  bank  of  the 
river,  I  think  a  quarter  of  a  mile  from  the  dam;  it  is  between 
the  dam  and  Mrs.  Robinson's  house;  it  was  about  a  week  after 
that  I  became  acquainted  with  her  that  she  told  me  about 
Boutwell's  stopping:  the  navigation;  I  was  standing  then  on 
the  bank  of  the  river  with  Mrs.  R.;  between  Mrs.  R.'s  house 
and  the  river,  and  running  down  to  it  is  a  vacant  lot;  there  is 
a  door  leading  from  Mrs.  R.'s  yard  to  this  vacant  lot;  on  the 
bank  of  the  river  are  some  rocks;  we  went  to  the  bank  of  the 
river,  because  Mrs.  R.  saw  a  boat  from  her  window  coming 
down;  she  said  Mr.  Boutwell  had  stopped  the  navigation,  and 
she  didn't  believe  the  boat  could  pass;  Mrs.  R.  had  been  ob- 
serving this  boat  from  her  window;  the  boat  was  below  the 
dam,  coming  down  the  river;  it  was  not  a  sail;  when  we  first 
saw  the  boat  I  could  see  it  was  coming  down  the  river;  saw  it 
from  Mrs.  Robinson's  window;  she  said  she  didn't  believe  the 
<feoat  could  pass  Mr.  Boutwell's  mill;  1  had  never  heard  of  Mr. 
Boutwell's  stopping  the  navigation  before  Mrs.  R.  said  so;  I 
don't  think  she  told  me  the  story  of  poisoning  the  dog  with  Dr. 
Buswell's  medicine  at  this  time;  it  might  have  been  the  same 
time  or  afterwards  that  she  told  me  about  her  father  sending 
her  $150  to  buy  a  dress  to  appear  in  court  against  Boutwell; 
it  was  at  this  time  on  the  bank  of  the  river  that  she  told  me 
about  her  swimming;  do  not  know  that  Mrs.  R.  can  swim;  had 
seen  her  drink  no  beer  or  peppermint  cordial  that  day,  that  I 
remember  of;  it  was  some  weeks  after  I  became  acquainted 
with  her  that  she  came  to  my  house  with  no  dress  on,  think  it 
was  in  March  or  April,  between  four  and  five  o'clock  in  the 
morning;  do  not  remember  whether  it  was  light;  she  put  the 
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dress  on  at  our  house;  think  it  was  daylight  when  she  put  it 
on;  she  told  me  she  had  forgot  her  dress  and  didn't  want  to 
go  back  after  it;  I  don't  think  I  heard  her  speak  of  David 
Smith  before;  she  said  she  was  going  to  get  a  warrant  for 
David  for  breaking  into  her  house  and  stealing  her  revolver; 
said  nothing  about  the  difficulty  she  had  with  him  at  Lanagan's 
that  time;  it  was  a  mousseline  de  laine  dress  I  let  her  have;  it 
was  neither  my  best  nor  poorest  dress;  it  was  not  my  ordinary 
dress;  it  was  such  an  one  as  I  sometimes  walk  in;  I  received 
the  dress  uninjured;  when  Mrs.  R.  said  it  was  not  her  husband 
she  wanted  Dr.  Buswell  to  see,  but  that  she  wanted  Dr.  B.  to 
come  up  there  that  she  might  shoot  him,  she  appeared  very 
angry;  used  very  profane  language  on  that  occasion;  called 
him  bad  names;  I  don't  wish  to  say  what  the  names  were; 
she  used  obscene  language  concerning  him;  I  never  saw  Dr. 
B.  at  Mrs.  R.'s  house;  I  do  not  wish  to  repeat  the  language 
she  used  relating  to  Buswell,  because  it  was  both  profane  and  ob- 
scene language;  I  don't  think  I  kept  up  my  familiarity  with  her 
long  after  this  time;  I  could  not  tell  how  long  before  her 
arrest  it  was  that  we  ceased  to  associate  together;  I  told  her 
once  to  go  home;  this  was  after  she  came  to  our  house  at  eleven 
o'clock  at  night;  the  next  time  she  came  she  said  she  had 
come  with  a  warrant  for  me;  that  I  had  been  talking  about 
her;  there  was  no  quarrel;  there  was  a  little  dispute;  we 
made  it  all  up  again  before  we  parted,  and  she  kissed  me;  I 
don't  think  I  ever  went  to  her  house  after  this  time;  at  my 
various  visits  to  Mrs.  R.'s  house,  I  saw  Mrs.  Lanagan's  sister 
there,  who  just  came  to  the  door  and  returned  again;  my  father 
came  in  there;  he  was  at  work  in  the  garden;  saw  a  man  there 
one  day;  don't  know  who  it  was;  had  a  slight  glimpse  at  his 
face;  he  was  a  middle  aged  man;  she  told  me  at  one  time  it 
was  her  husband;  she  told  me  again  that  it  was  another 
person. 

To  Mr.  Pierson. — When  Mrs.  R.  told  me  that  her  father 
was  an  Irish  lord,  I  don't  recollect  that  I  thought  she  was  in 
liquor. 

Further  evidence  of  the  singular  conduct  of  the  prisoner  was 
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introduced  for  the  purpose  of  supporting  her  defence  of  in- 
sanity. 

Mr.  Beach  asked  the  court  how  it  would  rule  in  regard  to 
the  use  of  medical  works  touching  insanity;  if  citations  from 
those  works  should  form  part  of  the  argument? 

The  court  said  such  was  the  usual  course. 

Mr.  Beach  stated  that  the  evidence  for  the  defence  had  now 
closed. 

Some  testimony  was  then  introduced  on  the  part  of  the 
prosecution  for  the  purpose  of  explaining  her  conduct,  by 
showing  that  the  prisoner  had  sometimes  been  "  the  worse  for 
liquor." 

The  testimony  was  here  closed. 

In  the  course  of  his  charge  to  the  jury  the  presiding  judge 
said:  It  is  my  duty  to  say  to  you,  gentlemen,  that,  if  she  was 
intoxicated,  even  to  such  an  extent  that  she  was  unconscious  of 
what  she  was  doing,  still  the  law  holds  her  responsible  for 
her  act.  It  is  true  to  constitute  the  crime  of  murder  there  must 
be  killing  of  a  human  being  with  a  premeditated  design  to 
effect  death.  But  this  design  need  not  be  proved.  Where  the 
act  is  committed  the  law  imputes  the  design.  It  proceeds  upon 
the  simple  principle  that  a  man  may  reasonably  be  presumed 
to  intend  to  do  what  he  in  fact  does.  Thus,  if  a  man  will 
draw  from  his  pocket  a  pistol  and  deliberately  shoot  down  his 
fellow  man,  the  law,  without  further  proof,  adjudges  that  it 
was  in  his  heart  to  kill  him.  If  he  would  excuse  himself  he 
must  show  affirmatively  that  he  had  no  such  guilty  purpose. 
Then,  and  then  only,  can  he  be  exonerated  from  guilt.  If  it 
appear  that  by  the  inscrutable  visitation  of  Providence  the 
faculties  of  his  mind  had  become  so  disordered  that  he  was 
no  longer  capable  of  discriminating  between  right  and  wrong 
in  respect  to  the  act  he  has  committed,  then  the  law,  in  its 
justice,  pronounces  him  innocent  of  crime.  But  if  his  derange- 
ment be  voluntary  —  if  his  madness  be  self-invited  —  the  law 
will  not  hear  him  when  he  makes  his  intoxication  his  plea  to 
excuse  him  from  punishment. 
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If,  then,  the  accused  mingled  poison  in  the  beer  that  was 
drank  by  Lanagan,  the  law  charges  her  with  a  design  to  kill 
him —  and  though  she  may  have  been  excited  by  drink  at  the 
time,  even  to  such  an  extent  as  not  to  know  what  she  was 
doing,  she  must  answer  for  the  consequences.  Her  self-inflict- 
ed insanity  must  not  be  allowed  to  avail  her  for  her  defence. 
The  law  still  imputes  to  her  a  murderous  intent,  (a) 

The  counsel  for  the  prisoner  duly  excepted  to  that  part  of 
the  charge  of  the  said  justice  contained  in  the  following  words, 
to  wit: 

"It  is  my  duty  to  say  to  you,  gentlemen,  that  if  she  was 
intoxicated  to  such  an  extent  that  she  was  unconscious  of 
what  she  was  doing  still  the  law  holds  her  responsible  for  her 
act." 

And  also  to  that  part  thereof  wherein  the  said  justice  in- 
structed the  jury  that  "  though  the  prisoner  may  have  been 
excited  by  drink  at  the  time  of  the  alleged  offence,  even  to  such 
an  extent  as  not  to  know  what  she  was  doing,  she  must  answer 
foi  the  consequences;  her  self-inflicted  insanity  must  not  be 
allowed  to  avail  her  for  her  defence.  The  law  still  imputes  to 
her  a  murderous  intent." 

The  jury  found  the  prisoner  guilty  of  murder. 

The  counsel  for  the  prisoner  thereupon  presented  and  read 
in  evidence  to  said  court  the  following  affidavit  and  certificate: 

Rcnsselaer  Oyer  and  Terminer: 
Henrietta   Robinson  } 

ada-  Rensselaer  County,  ss: 

The  People.         ) 

John  Price,  of  the  city  of  Troy,  in  said  county,  being  duly 
sworn  upon  his  oath  says,  that  he  was  duly  elected  sheriff  of 
said  county  at  the  general  election  in  November,  1852;  that  on 
the  first  day  of  January,  1853,  he  was  duly  qualified  as  such 
sheriff  and  that  since  that  time  he  acted  and  still  acts  as  such 
sheriff!  That  a  court  of  Oyer  and  Terminer  and  jail  de- 
livery was  appointed  to  be  held  in  and  for  said  county  and  was 

(a)  This  charge  is  reported  at  length  in  1  Park.  Cr.  R.,  649. 
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held  at  the  Court  House  in  the  city  of  Troy  in  and  for  said 
county  on  the  third  Monday  of  February,  1854. 

And  this  deponent  further  says,  that  from  and  after  the  first 
day  of  January,  1854,  Anson  Bingham  was  the  district  attor- 
ney of  said  county  and  has  acted  and  still  acts  as  such  district 
attorney  since  the  date  last  aforesaid. 

And  this  deponent  further  says  that  the  said  district  attorney 
did  not,  twenty  days  before  the  holding  of  the  said  last  men- 
tioned court,  nor  at  anytime  before  the  commencement  thereof, 
issue  or  deliver  to  .this  deponent  as  such  sheriff,  nor  did  he 
issue  or  deliver  to  the  sheriff  of  said  county,  such  precept  as 
is  required  by  title  4,  chap.  1,  part  3,  sections  37, 38  and  39  of 
the  2d  volume  of  the  Revised  Statutes;  nor  did  he  issue  or  de- 
liver to  the  said  sheriff  any  such  precept  as  is  required  by  the 
said  Revised  Statutes. 

And  this  deponent  further  says  he  is  informed  and  believes 
that  an  indictment  for  willful  murder  was  preferred  and  found 
against  the  above  named  defendant  at  the  said  last  mentioned 
Oyer  arid  Terminer,  on  which  she  was  tried  during  the  past 
week  and  has  been  found  guilty  of  such  murder.  And  this  de- 
ponent further  says  that  no  precept  whatever  was  ever  issued 
to  him  by  or  on  behalf  of  the  said  district  attorney  or  by  or  on 
behalf  of  any  district  attorney  whatever  directing  him  to  sum- 
mon any  grand  or  petit  jurors  to  act  as  such  at  said  Court  of 
Oyer  and  Terminer  so  held  in  and  for  said  county  of  Rensse- 
laer,  in  the  month  of  February,  1854,  as  aforesaid. 

JOHN  PRICE. 

Sworn  this  29th  day  of  June,  1854,  before  me, 

WM.  H.  HEGEMAN,  Com.  of  Deeds,  Troy,  N.  Y. 

Rensselaer  Oyer  and  Terminer: 
The  People         } 

VTS-  Rensselaer  County,  ss: 

Henrietta  Robinson.  ) 

John  Price,  of  the  city  of  Troy,  in  said  county,  being  duly 
sworn,  says,  that  previous  to  and  within  twenty  days  of  the 
commencement  of  the  last  February  Oyer  and  Terminer  for  the 
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said  county,  he,  this  deponent,  communicated  to  Job  Pierson, 
Esq.,  then  and  since  counsel  for  the  prisoner  in  this  case:  Thai 
the  district  attorney  for  said  county  had  not  issued  and  deliver- 
ed to  him  any  precept  as  this  deponent  has  heretofore  deposed 
in  his  affidavit  heretofore  made  in  this  case,  and  also  within 
the  same  time  all  the  facts  in  relation  to  a  want  of  said  pre- 
cept, heretofore  stated  in  his  former  affidavit  before  she  was 
arraigned  upon  the  said  indictment. 

And  he  further  says  that  as  the  said  sheriff  he  caused  to  be 
published  a  proclamation,  within  two  or  three  days  of  the 
usual  time,  in  accordance  with  the  requirements  of  the  Revised 
Statutes  referred  to  in  his  former  affidavit  in  the  same  manner 
and  for  the  same  length  of  time,  except  the  two  or  three  days 
aforesaid,  as  though  such  precept  had  been  issued  and  delivered 
to  him.  JOHN  PRICE. 

Sworn  to  before  me  this  28th  day  of  August,  1854. 

WM.  H.  HEGEMAN,  Com.  of  Deeds,  Troy,  N.  Y. 

Rensselaer  county,  ss: 

I,  Ambrose  H.  Sheldon,  clerk  of  Rensselaer  county,  do  cer- 
tify that  no  such  precept  as  is  mentioned  in  the  foregoing  affi- 
davit has  ever  been  returned  to  or  filed  with  me  as  such  clerk- 
as  aforesaid;  and  that  no  precept  whatever,  issued  by  any  dis- 
trict attorney  whatever,  requiring  the  sheriff  of  Rensselaer 
county  to  summon  grand  or  petit  jurors  at  the  February  Court 
of  Oyer  and  Terminer  for  Rensselaer  county  for  1854  has  ever 
been  returned  to  or  filed  with  this  deponent  as  such  clerk  as 
aforesaid. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
my  seal  of  office  this  29th  day  of  May,  1854. 

A.  H.  SHELDON,  Clerk  of  Rens.  Co 

Judgment  was  suspended  and  a  writ  of  certiorari  allowed, 
by  which  the  cause  was  brought  up  for  review  to  this  court. 

Job  Pierson,  for  the  prisoner. 

I.  The  judge  erred  in  charging  the  jury  "  that  if  the  prisoner 
was  intoxicated  even  to  such  an  extent  that  she  was  uncon- 
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scious  of  what  she  was  doing,  still  the  law  holds  her  responsi- 
ble for  the  act,"  because  if  she  were  so  unconscious,  no  matter 
from  what  cause  such  unconsciousness  arose,  the  killing  can 
not  be  said  to  have  been  perpetrated  from  a  premeditated  de- 
sign to  effect  the  death  of  the  person  killed.  (2  R.  S.  3d  ed. 
746,  §5.) 

II.  The  judge  erred  in  charging  the  jury  that  "  though  the 
prisoner  may  have  been  excited  by  drink  at  the  time  of  the 
alleged  offence,  even  to  such  an  extent  as  not  to  know  what 
she  was  doing,  she  must  answer  for  the  consequences;  her  self- 
inflicted   insanity  must  not  be  allowed  to  avail  her  for  her  de- 
fence.    The  law  still  imputes  to  her  a  murderous  intent."  (1 
Russell  on  Crimes,  8;  Barb.  Criminal  Law,  268;  Pennsylvania 
v.  McCall,   Mdison's   Rep.    257;  Penn.    Comm.   v.   Dunlap, 
Lewis'  Crim.  Law,  394-405;  Bliss  v.  Conn,  and  Pass.  River 
Railroad  Co.  24  Vermont  Rep.  424;  Dean's  Medical  Jurispru 
dence,  587;  Ray's  Medical  Jurisprudence,  §  329,  330,  331, 332; 
3  Am.  Jurist,  15;  People  v.  Clark,  3  Selden,392;   11  Humph. 
R.  154;  4  Humph.  136;  9  id.  663;  1  Leigh.  612.) 

III,  The  omission  of  the  district  attorney  to  issue  a  precept 
to  the  sheriff  of  Rensselaer  county  twenty  days  before  the  oyer 
was  held,  requiring  him  to  summon  the  grand  jury,  who  were 
drawn,  was  an  omission  fatal  to  the  conviction  in  this  case. 
(2  R.  S.  3d  ed.  p.  271,  272,  §43,  44,  45.) 

1.  This  precept  is  recognized  as  a  process.  (2  R.  S.  same  ed.. 
535,  536,  §  93-95.) 

2.  It  is  necessary  at  common  law,  and  is  still  held  necessary, 
except  where  it  is  abolished  by  statute.    ( 1  Chitty's  Criminal 
Law,  505;  Chase  v.  State,  1  Spencer,  218.) 

3.  It  has  been  adjudged  that  the  precept  must  be  issued  to- 
summon  a  petit  jury,  and  without  such  precept,  judgment  will 
be  arrested.     It  is  difficult  to   conceive  why  the  omission  to 
issue  such  process  for  a  grand  jury,  who  find  an  indictment,  is 
not  equally  fatal  to  the  conviction.  (The  People  v.  McKay,  18 
John.  R.  212;  Mcholas  v.  State,  2  Southard,  539;  The  State 
v.  Williams,  1  Richardson,  188;  1  Spencer,  218,  above;  2  Speers,, 

211.) 
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4.  The  Revised  Statutes  are  substantially  like  the  statutes 
in  force  at  the  trial  of  McKay,  so  far  as  they  affect  this  ques- 
tion. (2  Rev.  Laws,  503,  §  13,  24  to  30;  1  id.  328,  §  11,  19; 
2R.  S.  271,3ded.  §43,44.) 

5.  It  is  true  the  Revised  Statutes  have  abolished  the  venire 
process  in  Courts  of  Sessions,  (2  R.  S.  3d  ed.  810,  §25,)  and 
in  civil  cases,  (R.  S.  3d  ed.  507,  §9,)  but  the  fact  that  the  pro- 
cess is  not  abolished  in  courts  of  Oyer  and  Terminer,  manifests 
the  intention  of  the  legislature   to   maintain    it  in  full  force  in 
regard  to  the  latter  courts. 

6.  In  affirmative  statutes,  such  parts  of  the  prior  as  may  be 
incorporated  in  the  subsequent  statute,  or  are  consistent  with  it, 
must  be  considered  in  force.  (3  Howard  U,  S.  C.  636.) 

7.  Every  clause  and  word  of  a  statute  shall  be  presumed  to 
have  been  intended  to  have  some  force.  (22  Pick.  571.) 

If  they  may  stand  together  they  shall.  (4  Gill  and  Johnson,  1 ; 
4  Black.  148.) 

H.  Hogeboom,  for  the  people. 

I.  A  new  trial  can  not  be  granted  on  account  ©f  any  evidence 
of  the  want  of  a  precept  from  the  district  attorney,  to  summon 
a  grand  jury.     The   case  or  bill  of  exceptions  for  a  new  trial 
only  brings  up  the  evidence  and  proceedings  at  the  trial.     Be- 
sides, no  objection  or  exception  was  taken  on  this  ground. 

II.  The  motion  in   arrest  of  judgment,   or  for  a  reversal  on 
error,  for  lack  of  the  precept,  must  fail,  unless  the  precept  was 
•necessarily  a  part  of  the  judgment   record.     The  error,  if  any, 
must  appear  upon  the  face  of  the  record.  {Jlrch.  Cr.  PL  178, 
31,  6th  ed.} 

III.  Such  precept  was  not  necessarily  or  propeily  a  part  of 
the   record.     The  statute  required  no  return.     It  was  for  the 
information    and   direction   of  the    sheriff.  (2  R.  S.  206,  207, 
§  37-39.) 

IV.  To  sustain  defendant's  position  with  any  degree  of  even 
plausibility,  they   are   bound  to  show  that  the  precept  was  a 
venire.     Unless  it  be  a  venire,  it  was  clearly  not  a  necessary 
part  of  the  record. 
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V.  The  precept  was  clearly  not  a  venire,  for  the  following 
among  other  reasons: 

1.  The  statute  does  not  call  it  such,  ncr  invest  it  with  the 
form,  qualities  or  functions  of  one. 

The  venire  is  a  common  law  process  directed  to  the  sheriff", 
(or  coroner)  commanding  the  summoning  of  a  specified  number 
of  persons,  (usually  twelve)  of  certain  qualifications,  to  make  a 
jury  in  a  specified  cause,  to  determine  the  matters  in  issue 
therein.  Each  case  had  a  separate  venire.  It  was  to  be 
returned  to  the  county  clerk,  and  become  a  matter  of  record. 
The  selection  of  the  jurors  was  left  to  the  sheriff.  (3  Bl.  Com. 
352;  1  Burr.  Pr.  227,  228.) 

The  inconvenience  of  this  introduced  the  present  mode  of 
drawing  juries  by  particular  officers,  from  a  list  previously 
selected  and  returned  by  others,  to  make  trial  juries  in  all  the 
cases  for  a  particular  court.  The  list  thus  drawn  is  certified 
and  delivered  to  the  sheriff  and  constitutes  his  authority  to 
summon  the  individuals  named,  and  upon  this  list  he  makes  his 
return,  (l  R.  L.  328,  §  11.)  The  venire  was  at  that  time  re- 
tained as  a  matter  of  form,  though  its  office  was  spent.  (1  R.  L. 
326-7,  §  7,  9;  see  also  2  R.  S.  721,  722,  733.)  But  now,  ex- 
cept in  justices'  courts  and  certain  special  proceedings,  the 
venire  is  no  longer  in  use,  and  is  expressly  abolished.  (2  R.  S. 
410.) 

The  case  of  a  foreign  jury  is  not  an  exception.  For,  though 
a  venire  is  issued  (Yates'  PI.  64;  1  Humphrey's  Prac.  236)  to 
the  foreign  sheriff,  his  duty  is  to  notify  the  clerk  who  draws 
the  jury  as  in  ordinary  cases,  makes  and  certifies  a  list  of  the 
drawing,  and  delivers  it  to  the  sheriff,  who  then  summons  the 
jurors  not  upon  the  venire,  but  upon  the  clerk's  list.  (2  R.  S. 
410,  §10,  11,  733.) 

2.  So  also  was  the  practice  under  the  Revised  Laws  of  18  ]3. 
They  provided  for  a  precept  (I  R.  L.  340,  §  16)  to  be  issued 
immediately  upon  the  appointment  of  a  circuit  court.     Yet  it 
was  not  a  venire,  for  the  drawing  of  jurors  by  the  clerk  and 
summoning  of  them  by  the  sheriff  upon  the  clerk's  list  were 
provided  for,  much  as  in  the  Revised  Statutes,  and  (as  expressed 
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in  the  section)  'k  without  any  venire  previously  issued,"  (1/2. 
L.  328,  $  11,)  or  application  from  the  sheriff  for  that  purpose. 

3.  The  precept  was  to  be  issued  immediately  after  the  ap- 
pointment of  every  circuit,  and  fifteen  days  before  the  circuit. 
The  venire  need  not  be  issued  before  the   court,   and   in  such 
cases  should  not  be. 

4.  The  providing  of  another  process,  (the  jury  list)  on  which 
the  sheriff  was  to  summon  and  make  return,  evinces  the  legis- 
lative intent,  that  the  precept  was  not  intended  to  be  either  in 
form  or  substance  the  venire.    (2  R.  S.  414,  §29,  30,  a*  to 
petit  jurors;  2  R.  S.  721-2,  §  11,  12,  as  to  grand  jurors.} 

5.  The  precept  is  not  alluded  to,  either  in  the  Revised  Laws 
or  Revised  Statutes,  in  the  article  relative  to  the  summoning 
of  jurors. 

6.  The  obvious  intent  and  office  of  the  precept  was  to  notify 
the  sheriff  of  his  duties,   and    to   enable  him  to  make    public 
proclamation  of  the  courts. 

7.  The  case  of  The  People  v.  McKay,  (18  Johns.  212,)  does 
not  decide  this  case. 

( 1.)  That  related  to  a  petit  jury  and  not  to  a  grand  jury. 

(2.)  That  case  was  decided  under  the  Revised  Laws,  by 
which  a  venire  was  still  necessary.  The  venire  was  a  matter 
of  record,  and  its  absence  \vas  a  defect  apparent  on  the  record, 
and  that  venire  having  no  seal  was  nugatory.  But  that  venire 
was  a  different  process  from  the  precept.  (See  1  R.  L.  340,  §  16, 
as  to  precept;  1  R.  L.  326-7,  §  7  and  9,  as  fo  venire.} 

8.  The  case  of  The  People  v.  McGuire,  decided  in  the  fifth 
district,  should  not  control  this  case. 

(1.)  That  case   related  to  a  petit  jury  and  not  to  a  grand 

JUI7- 

(2.)  That  case  was  decided  erroneously,  and  without  due 
consideration. 

(a.)  It  based  the  decision  on  the  case  of  The  People  v.  Mc- 
Kay, which  was  a  case  of  the  want  of  a  venire  and  not  of  a 
precept. 

(b.)  It  confounded  the  palpable  distinction  between  a  venire 
and  a  precept,  which  has  been  already  pointed  out. 
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(c.)  It  loses  sight  of  other  differences  between  the  precept 
and  the  venire,  (e.  g.)  It  is  the  return  on  the  clerk's  list,  which 
governs  the  court  in  imposing  penalties  on  nonattending  jurors. 
(2R.  S.  4 15,  §32.) 

(d.)  Again  trial  jurors  are  not  summoned  for  the  Oyer  and 
Terminer  but  only  for  the  Circuit;  and  the  Circuit  jurors  are 
declared  to  be  jurors  for  the  Oyer  and  Terminer.  Now  the 
district  attorney's  precept,  if  it  is  to  be  regarded  as  a  venire, 
would  command  the  summoning  of  jurors  for  the  Oyer  and 
Terminer  and  for  that  alone,  and  this  is  contrary  to  the  statute 
just  referred  to.  (See  2  R.  S.  733,  §  2.) 

(e.)  The  court  in  The  People  v.  McGuire,  expressly  refuse 
to  decide  the  question  as  applicable  to  a  grand  jury. 

(f.)  The  objection  of  the  want  of  a  precept  is  in  the  nature 
of  a  challenge  to  the  array,  and  this  challenge  (to  a  grand  jury) 
is  abolished  by  statute,  and  with  it  must  fall  the  incidents  and 
elements  of  this  species  of  challenge.  Indeed  objections  to 
grand  jurors  are  expressly  limited  to  those  stated  in  the  statute, 
and  this  is  not  among  them.  (2  R.  S.  724,  §27,  28.) 

9.  The  omission  to  name  the  courts  of  Oyer  and  Terminer 
and  Sessions  in  the  statute,  (2  R.  S.  410,  §9,)  which  dispenses 
with  the  venire,  was  not  because  it  was  designed  to   retain 
venires  for  those  courts,  but  because  no  trial  jurors  were  to  be 
summoned  for  those  courts.     They  were  to  be  taken  from  the 
Circuit  and  County  Court  juries.  (2  R.  S.  733,  §2.) 

10.  The  omission  to  require  a  precept  for  Courts  of  Sessions, 
affords  no  inference  that  it  was  designed  to  have  the  precept 
operate  as  a  venire  in  the  courts  of  Oyer  and  Terminer,  but 
the  contrary. 

Again,  by  2  R.  Laws,  150,  sec.  4,  in  Courts  of  Sessions,  the 
sheriff  summoned  a  grand  jury  only  by  the  direction  of  the  jus- 
tices of  that  court.  Now  being  obtained  in  a  different  way, 
that  provision  was  abolished,  and  a  precept  was  unnecessary. 
Hence  its  abolition  by  2  R.  S.  724;  See  Notes  of  Revisers,  (3 
R.  S.  2d  ed.  843.) 

VI.  The  statute  as  to  the  precept,  no  doubt,  was  merely 
directory*  It  was  not  necessary  for  the  sheriff,  nor  to  give 
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jurisdiction  of  parties  or  subject  matter,  or  jurors.  It  gave  no 
new  or  additional  power,  and  imposed  no  duties  that  were  not 
otherwise  imposed. 

VII.  It  is  too  late  to  raise  the   question  after  a  trial.     It  is 
waived  by  not   being  taken  in  time.     (1  Jirch.  Cr.   PL  16  ed. 
67,   18;  Whar.   Or.  Law,  863;  Com.  v.  Smith,  9  Mass.  107; 
Whar.  Cr.  Law,  3d  ed.  228,  229.) 

1.  It  should  have  been  taken  (if  at  all)  by  a  challenge  to 
the  whole  array  of  jurors  or  to  them  individually.     Such  is  the 
spirit  and  object  of  the  whole  practice  in  regard  to  challenges. 
They  have  no  other  object.     They  may  as  well  be  dispensed 
with  altogether,  if  they  are  not  applicable  in  this  very  case. 

2.  All  challenges   to  the  array,  and  all  objections  to  indivi- 
dual jurors,  being  taken  away,  except  those  expressly  reserved 
by  the  statute,  the   objection  in  question   has  no  longer   any 
foundation,  and  must  be  entirely  disregarded.     (2  R.  S.  724, 
§27,28.) 

3.  No  such   objection   can  touch  the  validity  of  the  indict- 
ment,   after   trial.      The  judgment    record    begins    with   the 
indictment.     If  that  is  not  quashed,  or  is  not  bad  upon  its  face , 
it  operates  as  a  solid  foundation  stone  for  the  judgment.     Be- 
fore trial  it  may  be  set  aside,  but  not  after.     It  does  not  affect 
the  guilt  or  innocence  of  the  accused.     Unless   impeached  at 
the  proper  time,  like   every  other  record,  it  imports  absolute 
verity.     (People  v.  Hulbert,  4  Demo,   133;  People  v.  Griffin,  2 
Barb.  427.)     So   also  in  regard  to  a  trial  jury.     (Dayharsh  v. 
Enos,  1  Selden,  531;  2  R.  S.  733,  sec.  2;  Code,  sec.  21.) 

VIII.  The  precept  is  never  necessary,  except  for  special  or 
extraordinary  terms   of  the  Oyer  and  Terminer  appointed  by 
the  special   commission  of  the   governor,  or  the  warrant  of  a 
circuit  judge. 

1.  The  practice  of  requiring  a  precept  originated  under  the 
Laws  of  18 13,  ( 1  R.  L.  339,  §  16),  and  previous  statutes  of  which 
that  was  nearly  a  transcript,  when  there  were  no  stated  periods 
fixed  by  statute  for  the  courts.  Hence  the  requirement  of  the 
district  attorney's  precept  to  the  sheriff  as  a  matter  of  precau- 
tion to  ensure  notice  of  the  time  and  place  of  holding  same. 
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It  was  no   more  a  venire  than  the  clerk's  list  or  the  statute 
itself,  although  it  directed  the  summoning  of  jurors. 

2.  After  the  constitution  of  1821,  the  terras  of  circuits  and  of 
Oyer  and  Terminer  were  fixed  for  two   years  in   advance,  by 
appointments  of  the  circuit  judges,  which  were  notified  as  fol- 
lows: 

(1.)  By  filing  same  with  county  clerk. 

(2.)  By  publication  in  state  paper.     (2  R.  S.  201,  &c.) 

(3.)  By  notice  served  by  county  clerk  as  sheriff  and  others 
of  the  drawing  of  jurors,  under  which  they  drew  and  certified, 
and  the  sheriff  summoned  the  jurors. 

JJnd  no  precept  was  necessary  or  required. 

3.  But  there  was   another  court — the  Court  of  "  Oyer   and 
Terminer  and  jail  delivery,'"   specially   commissioned  by   the 
governor,  or  for  special  reasons  appointed  by  the  warrant  of  a 
circuit  judge,  and  to  this  the  precept  applied. 

The  governor  sent  his  commission  to  the  secretary  of  state, 
and  he  served  a  copy  upon  the  district  attorney.  The  circuit 
judge  sent  his  warrant  to  the  district  attorney.  And  in  such 
cases  (and  such  only)  the  district  attorney  issued  his  precept  to 
the  sheriff.  (2  R.  S.  205,  §  32,  35,  &c.) 

4.  The  "  Oyer  and  Terminer"  and  "  Oyer  and  Terminer  and 
jail  delivery,"  were  different  courts,  and  so  recognized  by  the 
revised  statutes.     (See  1  R.  L.  340,  §  17;  341,  §23;  1  Ch.  Cr. 
Law,  142,  145,  fyc.  ed.  of  1847;  See  1  R.  L.  note.) 

5.  This  theory  makes  the  contents  of  the  precept  consistent 
and  appropriate.     It  requires  the  summoning  of  grand  and  petit 
jurors,  this  being  an  extraordinary  court.     But  for  the  ordinary 
and  stated  courts   of  Oyer  and  Terminer,  no  trial  juries  were 
drawn  as  we  have  before  seen. 

6.  If  the  precept  applies  to  the  stated  terms,  then  the  district 
attorney,  must,  without  delay,  issue  precepts  for  each  of  the 
terms  embraced  in  the  appointments;  and  the  sheriff  must,  in 
like  manner,  publish  his  proclamations  for  each  of  said  terms, 
making  numerous  publications  and  heavy  expenditures.     This 
was  not  intended. 

VOL.— II.  38 
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IX.  The  provisions  of  the  Revised  Statutes  in  relation  to  the 
issuing  of  precepts,  have  been  repealed  by  the  Code. 

1.  The  precept  gave  notice  to  the  sheriff  of  the  time  and 
place  of  holding  the  court.     So  far,  at  least,  it  is  expressly  re- 
pealed by  the  Code.     (See  Code,  §  17.) 

2.  There  is  no  such  court  now  in  existence  as  the  court  of 
"  Oyer  and  Terminer  and  jail  delivery." 

3.  The  court  provides  for  the  appointment  of  courts  of  Oyer 
and  Terminer,  both  ordinary  and  extraordinary,  and  the  mode 
and  manner  of  making  known  the  time  and  place  of  holding 
the  same,  and  neither  in  express  terms  requires  nor  by  reasona- 
ble implication  renders  necessary  the  precept  of  the  district 
attorney.     It  was  only  necessary  in  the  extraordinary  court  of 
Oyer  and  Terminer  and  jail  delivery,  before  mentioned,  and 
that  court  having  expired,  with  it  have  also  ceased  the  exist- 
ence and  necessity  of  the  district  attorney's  precepts.     (Code, 
§17*o  25.) 

X.  The  exception  to  the  question  put  to  deceased,  how  he 
felt  after  that  glass  of  beer,  was  not  well  taken. 

1.  The  question  was  of  the  same  character  with  others  which 
had  been  previously  asked   by  the  prisoner's   counsel,  or  with 
their  acquiescence. 

2.  It  was  a  part  of  the  res  gesta  of  the  transaction  that  was 
the  subject  of  inquiry. 

3.  It  tended  to  show  the  cause  of  his  death,  it  was   one  of 
the  symptoms  of  disease,  which  must  always,  more   or  less,  be 
derived  from  the  statements  of  the  patient. 

XL  The  exception  to  the  proof  offered  to  show  the  existence 
of  poison  in  Miss  Lubee's  stomach,  was  not  well  taken. 

1.  It  was  testimony  tending  directly  to  show  that   the  de- 
ceased carne  to  his  death  by  poison.     He  and  Miss  Lubee  were 
together,  they  both  drank  of  the  same  cup,  at  the  same  time, 
administered  by  the  same  person,  on  the  same  occasion. 

2.  Proof  of  a   similar  character  had  been  allowed    to    be 
given,  without  objection,  on  the  part  of  the  prisoner's  counsel, 
and  in  fact  with  their  concurrence,  as  to  the  acts,  symptoms, 
and  cause  of  death  of  Miss  Lubee. 
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XII.  There  was  no  error  in  the  charge  of  the  court  on  the 
subject  of  intoxication.  The  substance  of  the  charge  was 
that  the  voluntary  intoxication  of  the  prisoner  (if  it  existed) 
did  not  excuse  her  from  criminal  responsibility  for  her  acts 
committed  in  such  a  state. 

1.  This  is  in  accordance  with  all  the  authorities.     (Coke 
Lift.  247;  1  Russ.  on  Crimes,  7,  8;  4  Black.  Com.  26;  Ros- 
coe's  Cr.  Ev.  783;  1  Arch.  Cr.  PL  (6th  ed.}  5,  6  and  note  1; 
1   Hale  P.  C.   32;  Barbour's  Cr.   Treatise,  267;  2  Arch.  Cr. 
PI.  2062,  note;  Whar.  Cr.  Law,  13,  14.) 

2.  By  the   common   law  it   was  necessary  in   all   cases  to 
establish  the  existence  of  malice,  "malice  aforethought,"  in 
order  to  constitute  murder.     It  was  an  essential  ingredient  of 
the  crime.  (See  above  cases.) 

3.  It  is  equally  clear  that  by  the  common  law,  voluntary 
intoxication,  even  when  carried  to  such  an  extent  as  to  deprive 
a  party  temporarily  of  reason,  did    not  mitigate,   but    rather 
aggravated  the  crime.     It  was  still  murder;  and  it  was  so  pro- 
nounced, not  precisely  because  it  necessarily  implied  the  exist- 
ence of  malice,  but  principally  from  motives  of  public  policy, 
because  such  a  construction   was  essential  to  the  safety  and 
protection  of  the  citizen.  (United  States  v.  Drew,  5  Mason,  28.) 
United  States  v.  McGluz,  1  Curtis,  1;   1  Beck's  Medical  Juris. 
627;  Cornwell  v.  The  State,  Martin  fy  Yerger,   157;  Swan  v. 
The  State,  4  Humph.  136. 

4.  The  rule  is  the  same   under  our  Revised  Statutes,  which 
pronounce  homicide  to  be  murder,  "  when  perpetrated  from  a 
premeditated  design  to  effect  the  death  of  the  person  killed  or 
of  any  (other)  human  being."  (2  R.  S.  657,  §  5.) 

(1.)  Such  was  the  intention  of  the  revisers.  The  language 
of  this  section,  as  reported  by  them,  is  precisely  like  that  adopted 
by  the  legislature,  except  the  word  "  other."  Their  intention 
was  in  this  particular,  in  defining  the  crime,  to  make  "  no  de- 
parture from  the  present  law,"  by  changing  the  phraseology. 
(See  Revisers'  Notes  to  this  section,  3  R.  S.,  2d  ed.,  808,  809.) 

For  this  definition  of  murder,  (in  substance)  they  expressly 
refer  to  1  Hale,  P.  C.  50. 
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(2.)  The  words  "  premeditated  design,"  have  the  same  mean- 
ing as  "  malice  aforethought."  (People  v.  Clark,  3  Selden,  385; 
McDaniel  v.  The  State,  S  S.  $  M.  418;  People  v.  White,  24 
Wend.  552.) 

In  this  case  the  court  say:  "  In  its  definition  of  murder,  our 
statute  (Mississippi)  instead  of"  malice  aforethought,"  uses  the 
words  "  premeditated  design."  In  legal  effect  we  regard  them 
as  the  same. 

(3.)  The  same  principles  of  public  policy  and  legal  con- 
struction, which  before  the  Revised  Statutes  made  the  drunken 
homicide  (though  temporarily  bereft  of  reason)  sufficiently 
chargeable  with  "  malice  aforethought,"  to  make  the  killing 
murder,  also  charge  him  now  with  "  premeditated  design,"  and 
a  murderous  intent. 

(4.)  If  the  intoxication  of  the  prisoner  exculpates  her  from 
the  charge  of  murder,  it  exempts  her  from  punishment  entirely, 
or  at  most,  makes  her  crime  manslaughter  in  the  fourth  degree, 
which  may  be  punished  by  a  merely  nominal  fine  or  imprison- 
ment in  a  county  jail.  (2  R.  S.  662,  663.) 

(5.)  The  indictment  is  under  the  common  law  form,  charging 
the  act  to  have  been  done  with  malice  aforethought,  and  this  is 
proper.  (People  v.  Enoch,  13  Wend.  159;  People  v.  White,  22 
Wend.  176;  24  id.  537,  571.) 

And  the  proof  required  to  bring  the  case  within  the  present 
statutory  definition  of  the  offence  is  no  more  than  was  necessary 
under  the  former  law.  People  v.  Clark,  3  Selden,  385.) 

Hence  the  old  authorities  apply. 

(6.)  The  true  test  of  criminal  responsibility  for  murder,  (ex- 
cept in  cases  of  fixed  or  habitual  insanity)  is  to  be  sought  for 
in  thenature  and  characteristics  of  the  act  of  homicide,  and  the 
means  by  which  it  is  perpetrated.  If  these  indicate  malice  and 
an  intent  to  kill,  the  crime  is  perfect,  without  reference  to  the 
state  of  sobriety  or  intoxication  of  the  accused  party. 

(7.)  The  cases  decided  under  the  laws  of  other  states,  where 
different  degrees  of  murder  obtain,  do  not  necessarily  conflict 
with  the  views  above  expressed,  and  should  not  control  this 
court. 
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(a.)  They  all  class  poisoning  under  the  head  of  murder  in  the 
first  degree  without  reference  to  the  question  of  premeditation 
they  assume  that  the  act  of  poisoning  necessarily  implies  pre- 
meditation and  a  murderous  intent.  Lewis's  U.  S.  Cr.  Law,  348 
to  353;  Wharton's  Cr.  Law;  Law  of  Homicide,  354  to  356.) 

(b.)  They  merely  decide  that  evidence  of  ihefact  and  degree 
of  intoxication  is  proper  for  the  consideration  of  the  jury  to 
enable  them  to  judge  of  the  quality  of  the  act.  They  do  not 
by  any  means  reduce  the  act  when  committed  in  a  state  of 
gross  and  senseless  intoxication  to  murder  in  the  second  degree. 
It  being  necessary  under  those  statutes  for  the  jury  to  fix  the 
degree  of  murder,  for  which  the  accused  should  be  convicted, 
it  is  declared  to  be  proper  to  allow  evidence  of  the  intoxication 
of  the  prisoner,  not  to  exempt  him  from  criminal  responsibility, 
not  even  to  reduce  the  crime  to  manslaughter,  but  to  aid  in 
ascertaining  the  true  grade  of  murder,  whether  of  the  first  or 
second  degree.  (Swan  v.  The  State,  4  Humphrey,  136;  Pirtle 
v.  The  State,  8  id.  663;  Hall  v.  The  State,  11  id.  154.) 

5.  There  is  nothing  in  the  facts  of  the  case  which  called  for 
a  charge  upon  the  point  of  intoxication,  at  least  intoxication 
that  deprived  the  accused  of  consciousness  or  reason,  and  con- 
sequently, even  though  the  charge  were  erroneous  in  that  par- 
ticular, it  would  furnish  no  cause  for  setting  aside  the  verdict. 
(Shorter  v.  The  People,  2  Comstock,  193;  The  People  v.  Clark, 
3  Selden,  385.) 

By  the  Court,  PARKER,  P.  J. — In  charging  the  jury,  the 
learned  judge  made  use  of  the  following  expression.  "  It  is 
my  duty  to  say  to  you,  gentlemen,  that  if  she  (the  prisoner) 
was  intoxicated  to  such  an  extent  that  she  was  unconscious  of 
what  she  was  doing,  still  the  law  holds  her  responsible  for  her 
act."  And  afterwards  in  another  portion  of  the  charge,  the 
judge  said,  "  though  the  prisoner  may  have  been  excited  by 
strong  drink  at  the  time  of  the  alleged  offence,  even  to  such  an 
extent  as  not  to  know  what  she  was  doing,  she  must  answer  for 
the  consequences;  her  self-inflicted  insanity  must  not  be  allow- 
ed to  avail  her  for  her  defence.  The  law  still  imputes  to  her  a 
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murderous  intent.  Exceptions  were  taken  by  the  prisoner's 
counsel  to  each  of  these  parts  of  the  charge,  and  their  alleged 
erroneousness  constitutes  the  first  ground  on  which  they  now 
rely  for  a  reversal  of  the  proceedings  of  the  Oyer  and  Tenniner. 

If  the  proposition,  that  the  law  would  hold  the  prisoner  re- 
sponsible for  her  act  though  she  was  intoxicated  to  such  an 
extent  that  she  was  unconscious  of  what  she  was  doing,  stood 
alone  and  unexplained  by  the  context,  so  as  to  be  distinctly 
presented  for  adjudication,  I  should  have  no  hesitation  in  say- 
ing that  it  could  not  be  sustained,  for  by  conceding  the  uncon- 
sciousness of  the  prisoner  it  contains  within  itself,  a  reliriquish- 
ment  of  the  legal  presumption,  that  the  prisoner  must  have 
intended  the  natural  consequences  of  her  own  acts.  It  would, 
therefore,  condemn  the  act  as  the  result  of  premeditated  design, 
when  it  concedes  on  its  face  that  none  existed.  The  proposition 
standing  by  itself,  would  apply  to  a  person  reduced  by  intoxica- 
tion to  a  state  of  insensibility;  and  would  impute  to  him  a 
premeditated  design  to  take  life,  if  he  should  by  chance  kill 
a  person  by  stumbling  against  him  or  by  rolling  against  him 
in  a  gutter.  It  would  convict  of  murder  a  drunken  mother, 
who  should  smother  her  infant  in  her  embrace,  or  by  overlying 
it  in  bed,  however  strong  might  have  been  her  affection  for 
her  offspring.  It  is  hardly  necessary  to  say,  that  no  sound 
legal  construction  could  bring  such  a  transaction  within  the 
statute  definition  of  murder,  which  requires,  in  all  cases  like 
that  now  before  us,  a  premeditated  design  to  effect  death.  (2 
R.  S.  657,  §  5.) 

But  it  is  apparent  that  it  was  not  the  intention  of  the  judge 
to  lay  down  any  such  proposition.  The  portion  of  the  charge 
excepted  to  must  be  considered  with  reference  to  the  facts  of 
the  case,  and  in  connection  with  other  parts  of  the  charge  which 
are  necessary  to  a  proper  understanding  of  its  import  and 
meaning.  The  offence  charged  was  that  of  murder  by  admin- 
istering poison.  The  defence  principally  relied  upon  was 
insanity.  It  was  not  claimed,  nor  was  there  any  evidence  to 
warrant  a  claim,  that  the  prisoner  was  so  much  intoxicated  as 
to  be  bereft  of  her  senses  or  unconscious  of  what  she  was 
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doing.  On  the  contrary,  design  was  apparent  throughout  the 
whole  transaction.  Whether  that  design  was  conceived  and 
entertained  by  a  mind  sober  or  excited  by  strong  drink,  was 
not  material,  and  whether  by  a  mind  sane  or  insane,  was  a 
proper  subject  for  the  consideration  of  the  jury.  The  whole 
charge  taken  together  shows,  I  think,  that  when  the  judge  said 
the  law  would  still  hold  the  prisoner  responsible  for  her  act, 
though  she  was  intoxicated  to  such  an  extent  as  to  be  uncon- 
scious of  what  she  was  doing,  he  had  reference,  not  to  a  state 
of  insensibility,  but  to  a  state  of  excitement  or  madness,  the 
immediate  consequence  of  indulgence  in  strong  drinks.  For, 
after  putting  a  case  by  way  of  illustration,  inconsistent  with 
the  construction  claimed  by  the  prisoner's  counsel,  and  then 
stating  that  if  it  appeared  that  by  the  inscrutable  visitation  of 
Providence,  the  faculties  of  a  man  had  become  so  disordered 
that  he  was  no  longer  capable  of  discriminating  between  right 
and  wrong,  in  respect  to  the  act  he  had  committed,  then  the 
law  would  pronounce  him  innocent  of  crime,  he  added:  "  But 
if  his  derangement  be  voluntary — if  his  madness  be  self-invited 
— the  law  will  not  hear  hirn  when  he  makes  his  intoxication 
his  plea  to  excuse  him  from  punishment."  The  whole  of  this 
portion  of  the  charge  taken  together  and  the  explanation  con- 
tained in  the  other  part  of  the  charge  excepted  to,  show,  very 
satisfactorily,  that  the  judge  intended  only  to  charge,  that  self- 
inflicted  insanity,  the  immediate  consequence  of  drink,  would 
constitute  no  defence;  and  it  could,  I  think,  have  been  under- 
stood by  the  jury  in  no  other  sense. 

To  that  extent,  the  rule  has  long  been  established  at  common 
law.  (4  Coke,  125;  1  Co.  Lilt.  247;  1  Hale,  31;  4  Black.  Com. 
26.)  "  A  drunkard "  says  Lord  Coke,  "  hath  no  privilege 
thereby;  but  what  hurt  or  ill  soever  he  doeth,  his  drunkenness 
doth  aggravate."  (Coke  Lift.  247.)  Russell  says,  (1  Russ.  on 
Cr.  7,)  "  with  respect  to  a  person  non  compos  mentis  from 
drunkenness,  a  species  of  madness  which  has  been  termed 
dementia  affectata,  it  is  a  settled  rule,  that  if  the  drunkenness  be 
voluntary,  it  can  not  excuse  a  man  from  the  commission  of  any 
crime,  but  on  the  contrary  must  be  considered  an  aggravation 
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of  whatever  he  does  amiss."  "  JV*am  omne  crimen  ebrietas  in- 
cendit  et  detegit "  has  become  a  maxim  of  the  law.  (4  Black. 
Com.  26.)  The  rule  is  otherwise  when  the  drunkenness  is  not 
voluntary;  as  if  a  person  by  the  unskillfulness  of  his  physician, 
or  by  the  contrivance  of  others,  and  without  any  volition  on 
his  own  part,  eat  or  drink  such  a  thing  as  causes  frenzy,  this  puts 
him  in  the  same  condition  as  other  insane  persons,  and  equally 
excuses  him.  (Barb.  Cr.  L.  268.)  And  in  cases  of  delirium 
t remans  or  mania  apotu,  the  insanity  excuses  the  act,  the  frenzy 
being,  not  the  immediate  effect  of  indulgence  in  strong  drink, 
but  a  remote  consequence  superinduced  by  antecedent  drunken- 
ness. (Barb.  Cr.  L.  268;  Dean's  Med.  Jar.  587;  3  Am.  Jurist, 
5,  20.)  These  general  principles  are  fully  recognized  in  the 
modern  English  cases,  (Rex  v.  Patrick,  7  Car.  fy  P.  145;  R.\. 
Meakin,  id.  297;  Burrow's  case,  1  Lewin  C.  C.  75;  Rennie's  case, 
id.  76;  R.  v.  Thomas,  8  Car.  #  P-  820,)  and  also  in  decisions  in 
this  country,  (McDonough's  case,  Ryon  Med.  J.  294;  cases  cited 
in  1  Beck's  Med.  Jur.  627;  Bennett  v.  State,  Mart.  fy  Yerg. 
133;  Cornwell  v.  State,  id.  147;  Schulkr  v.  State,  14  Miss. 
502;  6  Law  Rep.  n.  s.  563;  1  Wright's  Ohio  Rep.  30;  8  Ircdell, 
330;  Wilson's  case  and  Birdsall's  case,  reported  in  Ray's  Med. 
Jur.  §405,  406;  Kelley  v.  The  State,  3  Smedes  Sf  Marsh,  518; 
U.  S.  v.  Clarke,  2  Cranch  C.  C.  R.  158;  U.  S.  v.  McGhce,  1 
Curtis  C.  C.  R.  1;  State  v.  John.  8  Ired.  330;  U.  S.  v.  Drew, 
5  Mason,  28.)  In  the  latter  case,  Mr.  Justice  Story  reiterates 
and  approves  all  the  rules  above  quoted.  At  common  law, 
therefore,  there  can  be  no  doubt  of  the  correctness  of  the  charge 
on  this  point. 

But  it  is  supposed  our  statute  has  so  far  changed  the  common 
law  definition  of  murder  as  to  be  inconsistent  with  the  propo- 
sition that  drunkenness  does  not  excuse  but  aggravates  the 
crime. 

In  those  states  in  which  murder  has  been  divided  by  statute 
into  degrees,  it  has  been  held,  that  if  the  accused  was  intoxi- 
cated to  such  an  extent  as  to  deprive  him  of  the  power  to  form 
a  design,  the  offence  would  be  no  more  than  murder  in  the 
second  degree.  In  Pennsylvania,  murder  in  the  first  degree  is 
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where  the  offence  is  perpetrated  by  means  of  poison,  or  by  lying 
in  wait,  or  in  perpetrating  or  attempting  to  perpetrate  any 
arson,  rape,  robbery  or  burglary,  or  by  any  other  willful,  de- 
liberate and  premeditated  killing,  and  is  punishable  with  death. 
Murder  in  the  second  degree,  in  that  state,  embraces  "  all  other 
kinds  of  murder,"  and  is  punishable  by  solitary  confinement,  at 
labor  in  the  penitentiary.  (Perm.  Stat.  1794.)  In  that  state,  it 
was  held  in  the  case  of  Haggerty,  tried  at  the  Lancaster  Oyer 
and  Terminer  in  1847,  that  the  prisoner  could  not  be  convicted 
in  the  first  degree,  if  deprived  by  voluntary  intoxication,  of  the 
power  to  form  a  deliberate  design  to  perpetrate  the  act.  The 
very  able  charge  of  the  learned  President  Judge  in  that  case 
will  be  found  reported  at  length  in  Lewis's  U.  S.  Cr.  Law,  402. 
A  similar  opinion  was  expressed  by  Mr.  Justice  Daniel  in  the 
Commonwealth  v.  Jones,  ( 1  Leigh,  612,)  the  statute  of  Virginia, 
on  the  subject  of  murder,  being  substantially  like  that  of  Penn- 
sylvania. (Virginia  Stat.  1796.)  In  Tennessee  also,  where  a 
like  division  of  murder  into  degrees  is  made  by  statute,  it  was 
held  in  Haile  v.  The  State,  (11  Humph.  154,)  that  in  all  cases 
where  the  question  is  between  murder  in  the  first  degree  and 
murder  in  the  second  degree,  the  fact  of  drunkenness  may  be 
proved,  to  shed  light  upon  the  state  of  mind  of  the  defendant, 
so  as  to  enable  the  jury  to  determine  whether  the  killing  sprung 
from  a  premeditated  purpose,  or  from  passion  excited  by  inade- 
quate provocation;  and  the  degree  of  drunkenness  need  not  be- 
such  that  it  deprives  the  defendant  of  the  capacity  to  form  a 
deliberate  and  premeditated  design  to  take  life.  All  these 
cases  proceed  upon  the  principle  expressly  declared  by  Judge 
Reese  in  Swan  v.  The  State,  (4  Humph.  136,)  that  although 
drunkenness,  in  point  of  law,  constitutes  no  excuse  or  justifica- 
tion for  crime,  still  when  the  nature  and  essence  of  a  crime  are 
made  to  depend  upon  the  peculiar  state  and  condition  of  the 
criminal's  mind  at  the  time,  and  with  reference  to  the  act  done> 
drunkenness  may  be  a  proper  subject  for  the  consideration  of 
the  jury. 

All  these  decisions  to  which  I  have  referred,  as  being  madetr 

VOL.  II.  39 


306  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Robinson. 

in  states  where,  by  statute,  murder  is  divided  into  degrees, 
were  made  in  cases  where  death  was  caused  by  violence  and 
where  it  became  necessary  to  ascertain  whether  the  act  was 
deliberate  and  premeditated,  so  as  to  fall  within  the  first  de- 
gree. I  am  by  no  means  prepared  to  hold  that  it  might  not 
be  proper  under  our  own  statute  to  show  the  degree  of  drunk- 
enness of  the  accused,  for  the  purpose  of  ascertaining  whether 
he  had  the  power  to  premeditate  the  act,  though,  in  the  case 
of  Haggerty  above  cited,  Lewis,  J.,  expresses  the  opinion  that 
it  is  only  in  those  states  where  murder  is  divided  into  degrees 
that  drunkenness  can  be  set  up  as  a  defence.  (Lewis'  Cr.  L. 
405.)  Our  statute  has  not  divided  the  crime  of  murder  into 
degrees,  but  it  has  limited  and  denned  the  offence;  and  a  case 
can  not  be  brought  within  the  first  subdivision  of  the  section 
unless  there  be  a  premeditated  design,  in  fact,  to  effect  the 
death  of  the  person  killed  or  of  some  human  being.  The  pro- 
position laid  down  in  Swan  v.  The  State,  seems  to  me  to  be 
incontrovertible  and  to  be  universally  applicable,  viz:  that 
where  the  nature  and  essence  of  the  crime  are  made  by  law  to 
-depend  upon  the  peculiar  state  and  condition  of  the  criminal's 
mind  at  the  lime  with  reference  to  the  act  done,  drunkenness 
may  be  a  proper  subject  for  the  consideration  of  the  jury,  not 
to  excuse  or  mitigate  the  offence  but  to  show  that  it  was  not 
committed.  There  are  many  cases  recognizing  this  distinction. 
'(Rex  v.  Grindley,  1  Russ.  on  Cr.  7,  subsequently  questioned  in 
Rex  v.  Carrol,  1  Car.  8f  P.  145;  Regina  v.  Moore,  cited  6  Law 
Rep.  N.  S.  561;  Marshall's  case,  1  Lewin  C.  C.  76;  Regina  v. 
Cruse,  8  Car.  Sf  P.  541;  Pigman  v.  The  State,  14  Ohio,  555; 
Rex  v.  Thomas,  7  Car.  &  P.  817;  Rex  v.  Meakin,  ib.  297; 
Pirtle  v.  The  State,  9  Humph.  663;  Add.  Rep.  257;  Wharton's 
Law  of  Homicide,  369;  Wharton's  Cr.  L.  92. 

But  it  is  only  in  cases  where  death  is  caused  by  personal 
violence  that  it  becomes  necessary  even  in  those  states  where 
murder  is  divided  into  degrees  to  inquire  whether  the  act  was 
deliberate  and  premeditated,  for  the  purpose  of  ascertaining 
the  degree.  For  in  all  these  states  "  poisoning  "  is  specially 
placed  under  the  head  of  murder  in  the  first  degree.  Even  in 
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Pennsylvania,  Virginia  and  Tennessee,  the  defence  of  drunk- 
enness could  not,  if  proved,  reduce  the  offence  to  murder  in 
the  second  degree.  The  very  term  "  poisoning  "  implies  de- 
sign and  could  not  be  criminally  committed  by  a  person  in  such 
a  state  of  mind  as  to  preclude  premeditation.  No  case  could 
possibly  occur  in  which  the  act  could  be  perpetrated  by  a  per- 
son in  a  state  of  insensibility  from  intoxication;  and  the  de- 
gree of  drunkenness,  if  less  than  that,  would  not  be  a  material 
subject  for  inquiry,  for  if  there  were  enough  mind  left  to  con- 
ceive and  perpetrate  the  act,  there  would  be  enough  to  subject 
the  offender  to  legal  responsibility. 

If,  in  the  case  before  us,  the  prisoner  mingled  arsenic  with 
the  drink  of  Lanagan  for  the  purpose  of  effecting  his  death, 
or  the  death  of  any  other  person,  she  was  guilty  of  murder, 
though  excited,  no  matter  to  what  degree,  by  intoxication  at 
the  time.  There  was  no  pretence  that  the  mingling  of  the 
poison  was  the  result  of  accident,  but  the  most  satisfactory 
evidence  to  the  contrary.  A  person,  stimulated  even  to  the 
highest  pitch  of  frenzy  by  strong  drink,  may  still  be  capable 
of  planning  and  executing  a  criminal  design,  and  in  such  case, 
it  is  quite  clear,  that  neither  under  our  statute,  any  more  than 
at  common  law,  can  drunkenness  be  alleged  as  an  excuse  for 
the  act. 

If  I  am  right  therefore  in  the  construction  I  have  put  upon 
the  language  of  the  charge,  no  error  was  committed. 

If  I  am  wrong  in  that  construction,  and,  if  the  abstract  pro- 
position excepted  to  can  not  properly  be  considered  as  modi- 
fied and  explained  by  other  parts  of  the  charge,  still  it  seems 
to  me  the  exception  taken  is  not  available  under  the  decision 
of  the  Court  of  Appeals  in  the.  case  of  Shorter  v.  The  People, 
(2  Comst.  173.)  The  proposition  excepted  to  standing  alone 
and  as  interpreted  by  the  prisoner's  counsel  had  no  applica- 
bility whatever  to  the  case,  and  could  have  no  influence  on  the 
minds  of  the  jury.  There  was  not  a  fact  or  circumstance  in 
the  case  to  warrant  an  inference  that  the  accused  was  in  a 
state  of  unconsciousness  or  insensibility  from  intoxication.  No 
case  was  presented  calling  for  any  expression  of  opinion  on 
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such  a  state  of  mind.  If  therefore  the  charge  was  erroneous 
in  that  respect,  under  the  authority  last  cited,  it  would  not 
furnish  a  legal  ground  for  awarding  a  new  trial. 

It  is  secondly  alleged  for  error,  by  the  counsel  for  the  pri- 
soner, that  the  omission  of  the  district  attorney  to  issue  a  pre- 
cept to  the  sheriff  of  Rensselaer  county,  twenty  days  before 
the  Court  of  Oyer  and  Terminer  was  held,  requiring  him, 
among  other  things,  to  summon  a  grand  jury,  was  an  omission 
fatal  to  the  conviction  in  this  case.  This  objection  applies 
only  to  the  grand  jury,  and  not  to  the  petit  jury,  before  whom 
the  issue  was  tried  at  a  subsequent  court  It  is  not  claimed 
that  there  was  any  irregularity  in  drawing  or  summoning  the 
grand  jury.  There  has  been  no  omission  at  all  affecting  the 
substantial  rights  of  the  prisoner.  Every  thing  was  done  by 
the  sheriff  which  he  would  have  done  if  a  precept  had  been 
issued  and  as  he  would  have  done  it.  At  most,  therefore,  the 
objection  is  merely  technical  and  was  not  made  in  form  until 
since  conviction. 

In  the  view  that  I  take  of  this  objection,  I  do  not  propose  to 
examine  or  decide  whether  the  requirement  of  the  statute  (2 
R.  S.  206,  §37)  is  applicable  to  the  stated  courts  of  Oyer  and 
Terminer  or  only  to  extraordinary  courts  of  Oyer  and  Ter- 
miner and  jail  delivery,  specially  appointed:  nor  whether,  if 
applicable  to  the  former,  it  is  intended  to  take  the  place  of 
the  venire,  with  all  the  incidents  belonging  to  that  process  at 
common  law,  or  is  merely  directory;  nor  the  other  questions 
which  were  so  fully  and  ably  discussed  by  counsel  on  the  argu- 
ment and  which  would  properly  have  arisen  before  the  court 
of  Oyer  and  Terminer  on  a  plea  in  abatement  or  a  motion  to 
quash  the  indictment  for  the  alleged  defect.  Independent  of 
these  questions,  it  seems  to  me  to  be  an  obvious  and  con- 
clusive answer  to  the  supposed  error  that  it  is  too  late  now  to 
make  the  objection.  The  most  that  can  be  claimed  for  the 
alleged  defect  is,  that  it  was  an  irregularity  in  the  proceeding 
to  organize  the  grand  jury  in  no  respect  bringing  in  question 
the  qualifications  of  the  grand  jurors  or  their  fairness  towards 
the  accused.  No  injustice  has  been  done  to  the  prisoner.  And 
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now,  after  pleading  to  the  merits,  and  after  trial  and  conviction, 
this  mere  irregularity  is  for  the  first  time  suggested. 

No  adjudged  case  has  been  brought  to  our  notice  in  which  it 
has  been  held  that  the  want  of  a  precept  as  to  the  grand  jury  was 
available  after  verdict.  In  the  People  v.  McGuire,  (a)  recently 
decided  in  the  fifth  judicial  district,  such  an  opinion  was  ex- 
pressed by  Pratt,  J.,  but  the  decision  of  the  court  in  that  case, 
as  well  as  in  the  People  v.  McKay,  (18  John  R.  212,)  was  put 
solely  upon  the  ground  that  the  petit  jury  by  which  the  cause 
was  tried  was  summoned  without  a  precept  or  venire.  In  the 
State  v.  Nichols,  (2  Southard  Rep.  539,)  the  question  arose  on 
a  motion  to  quash  the  indictment,  and  the  defendant  was  per- 
mitted to  withdraw  his  plea  of  not  guilty,  to  enable  him  to 
make  the  motion.  So,  too,  in  the  State  v.  Chase,  (1  Spencer  R. 
218,)  the  question  was  presented  on  a  motion  to  quash  the  in- 
dictmu:t.  In  both  these  cases  the  indictment  was  quashed  on 
the  groun.l  that  the  grand  jury  was  summoned  by  the  sheriff 
without  p.ocess.  In  the  Slate  v.  Williams,  (1  Rich.  Rep.  188,) 
and  the  Statt  \.  Dozier,  (2  Specrs  R.  211,)  motions  were  made 
in  arrest  of  ju. lament,  on  the  ground  that  both  the  grand  and 
petit  juries  were  summoned  by  writs  of  venire  without  seals. 
According  to  all  the  authorities  cited  on  this  point,  it  was  a 
sufficient  reason  for  arresting  the  judgments  in  those  cases  that 
there  was  no  valid  venire  for  the  petit  jury,  and  the  motions 
would  have  been  granted  without  reference  to  the  grand  jury. 
When  the  indictment  is  sufficient  on  its  face,  there  seems  to  me 
good  reason  for  not  going  back  of  the  petit  jury  and  the  trial, 
in  inquiring,  after  conviction,  into  the  regularity  of  the  pro- 
ceedings. There  is  here  no  question  of  jurisdiction.  The  court 
had  jurisdiction  both  of  the  person  and  of  the  subject  matter. 

The  statute  has  limited  the  grounds  of  challenge  to  individual 
grand  jurors  and  required  such  challenges  to  be  made  before 
the  jurors  are  sworn,  (2  R.  S.  724,  §  27,)  and  (id.  §  28)  it  has 
abolished  challenges  of  grand  jurors  to  the  array.  Judge  Nelson 
is  said  to  have  held  in  the  Circuit  Court  of  the  U.  S.  in  the 

(a)  Vide  supra  page  148. 
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"Jerry  rescue"  cases,  that  by  taking-  away  the  right  to  chal- 
lenge grand  jurors  to  the  array,  the  statute  had,  by  implication, 
taken  away  the  right  to  raise  the  objection  in  any  form.  But, 
in  the  case  of  the  People  v.  McGuire,  Mr.  Justice  Pratt  expresses 
his  dissent  from  such  a  conclusion.  At  the  least,  1  think  it  is 
fair  to  say  that  the  statute  seems  to  discourage  objections  to 
the  grand  jury,  who  can  do  no  more  than  make  the  accusa- 
tion. 

We  are  not  without  authority  for  holding  that  it  is  too  late 
to  raise  a  question  of  this  character,  for  the  first  time,  after  con- 
viction. 

In  the  People  v.  Griffin,  (  2  Barb.  S.  C.  R.  427,)  after  the 
petit  jury  had  been  impanneled  and  the  case  on  the  part  of  the 
people  had  been  gone  through  with,  the  defendant  sought  to 
avail  himself  of  the  objections,  that  the  presiding  judge  was 
not  present  when  the  clerk  administered  the  oath  to  the  grand 
jury  who  found  the  bill  of  indictment,  and  that  the  required 
oath  was  not  administered  at  all  to  some  of  the  grand  jurors: 
but  the  Supreme  Court  said  "  the  objection  was  clearly  too  late, 
and  it  would  have  been  unprecedented  to  allow  this  collateral 
issue  to  be  raised  at  so  late  a  period." 

In  Wa-Kon-chaw-neck-Kaw  v.  The  United  Slates,  (1  Morris 
Iowa  Rep.  332,)  one  of  the  grounds  of  error  was  that  the  re- 
cord did  not  show  that  the  indictment  was  endorsed  by  the 
foreman  of  the  grand  jury  as  "  a  true  bill; "  and  it  was  held, 
that  the  endorsement  required  by  statute  was  merely  directory, 
and  that  if  there  was  other  proof  on  the  record  that  the  grand 
jury  returned  the  bill,  it  was  sufficient.  That  the  object  of  the 
bill  of  indictment  was  merely  to  put  the  party  accused  upon 
his  trial,  and  that  after  a  defendant  had  so  far  admitted  the 
sufficiency  of  the  indictment  as  to  consent  to  go  to  trial, 
especially  after  the  unanimous  verdict  of  the  petit  jury,  it  was 
too  late  to  question  the  irregularity  of  the  proceedings  by 
which  he  was  put  on  trial.  In  that  case  the  court  refused  to 
follow  the  decision  in  Webster's  case  (5  Grecnleaf,  432,)  where 
a  similar  omission  was  held  fatal  on  motion  in  arrest,  the  court 
in  Maine  having  treated  it  as  a  defective  indictment. 
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In  the  Slate  v.  Underwood,  (5  Iredell,  R.  96)  and  State  v. 
Duncan,  (ib.  98.)  a  new  trial  was  moved  for,  on  the  ground 
that  the  grand  jury  had  been  drawn  by  a  boy  of  thirteen  years 
of  age,  in  violation  of  the  statute,  and  that  such  illegal  draw- 
ing might  have  affected  the  composition  of  the  petit  jury,  and 
it  was  decided  that  the  objection,  if  a  valid  one  at  any  time, 
came  too  late,  and  that  it  should  have  been  made  before  the 
petit  jury  was  sworn,  in  the  form  of  a  challenge  to  the  array. 

And  it  seems  to  be  well  settled  in  most  of  the  states  that  an 

» 

objection  to  the  qualification  of  grand  jurors,  or  to  the  mode  of 
summoning  or  impanneling  them,  must  be  made  by  a  motion 
to  quash  or  by  a  plea  in  abatement,  before  pleading  in  bar. 
(State  v.  Martin,  2  Iredell,  101;  State  v.  Lamon,  3  Hawks, 
175;  State  v.  Herndon,  5  Blackf.  75;  Vattett  v.  State,  4  ib.  72; 
State  v.  Freeman,  6  ib.  248;  State  v.  Seaborn,  4  Dev.  305.  On 
this  subject  see  also,  Wharton's  Cr.  L.  3d  ed.  226,  229,  975; 
Arch.  Cr.  PL  67;  9  Mass.  107;  Com.  v.  Chauncey,  2  Jlshmead, 
90.)  By  our  statute  (2  R.  S.  728,)  no  trial,  judgment  or  pro- 
ceeding on  an  indictment  can  be  affected  by  reason  of  any 
defect  or  impefection  in  matters  of  form  which  shall  not  tend 
to  the  prejudice  of  the  defendant. 

Having  came  to  the  conclusions  above  expressed,  this  case 
presents  no  point  in  our  judgment,  which  would  require,  or 
authorize  this  court  to  grant  a  new  trial.  It  may  be,  as  is 
claimed  by  the  defence,  that  the  evidence  of  insanity  strength- 
ened by  the  absence  of  any  apparent  motive  for  the  act  called 
for  a  different  verdict,  but  if  the  jury  erred  on  that  question  of 
fact,  this  court  has  no  power  to  correct  the  error.  The  only 
remedy  for  such  a  mistake  lies  with  the  Oyer  and  Terminer,  on 
a  motion  for  a  new  trial,  (1  Park.  C.  R.  625,)  or  with  the 
executive,  on  an  application  for  pardon. 

Proceedings  of  the  Oyer  and  Terminer  affirmed  and  order 
made  that  the  indictment,  bill  of  exceptions,  and  all  the  proceed- 
ings be  remitted  to  the  court  below,  to  the  end  that  judgment 
might  be  rendered  on  the  verdict.  (2  R.  S.  741,  §24;  11 
Wend.  R.  568.) 
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SUPREME  COURT.     At  Chambers,  Albany,  August  2,  1855. 
Before  Parker,  Justice. 

THE  PEOPLE  vs.  PATRICK  KENNEDY. 

A  person  arrested  under  a  warrant,  for  a  misdemeanor,  in  violating  the  act 
entitled  "an  act  for  the  prevention  of  intemperance,  pauperism  and  crime," 
passed  April  9,  1855,  when  brought  before  the  magistrate,  has  a  right  to 
give  bail  for  his  appearance  at  the  next  Court  of  Sessions,  or  the  next 
criminal  court  to  be  held  in  the  county. 

That  right  conferred,  in  such  cases,  by  the  provisions  of  the  Revised  Statutes, 
is  not  taken  away  either  by  express  terms  or  by  implication,  by  the  5th 
section  of  said  act. 

A  provision  denying  to  a  person  so  arrested  the  right  to  give  bail,  and  com- 
pelling him  to  be  tried  for  said  offence  by  the  magistrate  as  a  court  of  Spe- 
cial Sessions,  would  be  unconstitutional  and  void  under  art.  1,  sec.  2  of  the 
state  constitution. 

The  words  "  trial  by  jury,"  as  used  in  the  state  constitution,  mean  a  jury  of 
twelve  men,  as  at  common  law. 

The  words  "  heretofore  used,"  in  the  same  section,  mean  "in  use  at  the  time 
of  the  adoption  of  the  constitution." 

At  the  time  of  the  adoption  of  the  constitution,  a  person  charged  with  the 
commission  of  a  misdemeanor,  had  a  right  to  a  trial  by  a  jury  of  twelve 
men.  He  could  secure  this  right  when  brought  before  the  committing 
magistrate,  by  giving  bail  to  appear  at  the  next  criminal  court. 

The  constitutional  provision,  under  which  a  person  charged  with  a  misde- 
meanor is  entitled  to  a  trial  by  jury,  is  applicable  to  any  offence  of  the  same 
grade  created  by  statute  after  the  adoption  of  the  constitution. 

History  of  the  Court  of  Special  Sessions  since  its  first  organization,  with  com- 
ments upon  its  powers  and  jurisdiction. 

This  case  came  before  Justice  Parker,  at  Chambers,  on  a  writ 
of  habeas  corpus.  It  was  set  forth  in  the  petition  on  which  the 
writ  was  allowed,  that  the  prisoner  was  restrained  of  his  liberty 
in  the  custody  of  James  McNutt,  a  police  constable,  under  a 
warrant  issued  by  John  0.  Cole,  Esq.,  a  police  justice  of  the 
city  of  Albany,  for  an  alleged  violation  of  an  act  entitled  "  An 
act  for  the  prevention  of  intemperance,  pauperism  and  crime," 
passed  April  9,  1855.  That  on  being  arrested  by  the  consta- 
ble and  brought  before  the  said  justice,  the  prisoner  offered  to 
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give  bail  for  his  appearance  at  the  next  Court  of  General  Ses- 
sions, to  answer  to  any  indictment  that  might  be  found  against 
him,  and  that  the  said  justice  refused  to  take  such  bail.  These 
facts  being  admitted  by  the  return,  the  prisoner's  counsel 
claimed  that  the  alleged  offence  was  bailable,  and  asked  that 
the  prisoner  be  discharged  on  giving  bail. 

John  K.  Porter,  for  the  prisoner 

Samuel  G.  Courtney,  (Assistant  Dist.  Att'y,  )  for  the  people. 

PARKER,  J. — The  offence  with  which  the  prisoner  is  charged, 
•was  created  and  declared  to  be  a  misdemeanor  by  the  4th  sec- 
tion of  the  act  under  which  he  is  prosecuted.  It  is  to  be  tried 
before  the  same  tribunals  and  in  the  same  manner  as  other 
misdemeanors,  unless  the  statute  has  specially  directed  other- 
wise. 

If  the  offence  charged  were  any  other  misdemeanor,  the  pri- 
soner would  have  an  undoubted  right,  on  being  brought  before 
the  justice  under  the  warrant,  to  give  bail  for  his  appearance 
at  the  next  criminal  court  having  jurisdiction.  (2  R.  S.  709, 
§21;  710,  §  29.)  The  prisoner  is  thus,  in  all  other  like  offences, 
secured  the  right  of  having  his  case  passed  upon  by  a  grand 
jury,  and,  if  indicted,  of  being  tried  by  a  jury  of  twelve  men. 
And  the  magistrate  before  whom  the  complaint  is  made,  can 
not  take  any  step  to  organize  a  court  of  Special  Sessions  for 
the  trial  of  the  offence,  till  twenty-four  hours  have  elapsed  after 
the  prisoner  has  been  required  to  give  bail.  (2  R.  S.  711.)  If 
the  prisoner  fails  to  give  bail  within  that  time,  it  will  be 
deemed  a  waiver  of  the  right,  and  the  magistrate  may  proceed 
as  a  Court  of  Special  Sessions  to  try  the  offence.  These  are 
the  general  provisions  applicable  to  all  other  offences  of  this 
grade. 

But  it  is  claimed  that  by  the  act  creating  the  offence,  the 
right  to  give  bail,  when  brought  before  the  magistrate,  is 
specially  taken  away,  and  that  the  magistrate  is  required  to 
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proceed  immediately  and  try  the  case  as  a  Court  of  Special 
Sessions. 

That  portion  of  the  act  relied  upon  is  as  follows: 

§  5.  Every  justice  of  the  peace,  police  justice,  county 
judge,  city  judge,  and  in  addition,  in  the  city  of  New  York, 
the  recorder,  each  justice  of  the  Marine  Courts,  and  the  jus- 
tices of  the  District  Courts,  and  in  all  cities  where  there  is  a 
Recorder's  Court,  the  recorder,  shall  have  power  to  issue  pro- 
cess, to  hear  and  determine  charges  and  punish  for  all  offences 
arising  under  any  of  the  provisions  of  this  act,  and  they  are 
hereby  authorized  and  required  to  hold  courts  of  Special 
Sessions  for  the  trial  of  such  offences,  and  under  this  act  to  do 
all  other  acts  and  exercise  the  same  authority  that  may  be  done 
or  exercised  by  justices  of  the  peace  in  criminal  cases  and  by 
courts  of  Special  Sessions,  as  the  same  are  now  constituted; 
and  the  term  magistrate,  as  used  in  this  act,  shall  be  deemed 
to  refer  to  and  include  each  officer  named  in  this  section.  Sicch 
court  of  Special  Sessions  shall  not  be  required  to  take  the  ex- 
amination of  any  person  brought  before  it  upon  charge  of  an 
offence  under  this  act,  but  shall  proceed  to  trial  as  soon  thereafter 
as  the  complainant  can  be  notified,  and  for  good  cause  shown, 
may  adjourn  from  time  to  time  not  exceeding  twenty  days," 
ft* 

The  right  of  the,  prisoner  to  give  and  of  the  magistrate  to 
take  bail  is  certainly  not  taken  away  in  express  terms  by  this 
section,  but  it  is  claimed  that  the  intention  to  take  it  away  is 
implied  from  the  words  above  Italicised.  Those  words,  it  will 
be  seen,  are  merely  directory  to  the  court  of  Special  Sessions. 
They  have  no  reference  to  the  acts  or  duties  of  the  examining 
magistrate  before  organization  of  a  court  of  Special  Sessions. 

An  examining  magistrate  may  take  bail;  a  court  of  Special 
Sessions  has  no  such  power,  (2  R.  S.  710.)  Formerly,  the 
justice  to  whom  the  complaint  was  made,  if  the  prisoner  omit- 
ted to  give  bail,  called  in  two  other  justices  to  sit  with  him  to 
constitute  a  court  of  Special  Sessions,  (2  R.  S.  711,  §3.)  But 
since  the  act  of  1845,  a  single  magistrate  may  act  as  such 
court.  He  acts,  however,  in  different  capacities  in  different 
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stages  of  the  proceedings.  As  the  magistrate  to  whom,  the 
complaint  is  made,  he  may  take  bail,  if  the  prisoner  elects  to 
give  it,  and  whether  he  can  proceed  further  as  a  court  of 
Special  Sessions,  and  try  the  cause  depends  upon  the  fact 
whether  the  accused  has  given  bail  within  the  time  allowed 
him  by  law  for  that  purpose.  There  can  be  no  Court  of  Ses- 
sions organized,  in  any  case,  until  the  accused  has  elected  to 
be  so  tried,  or  has  waived  the  giving  of  bail.  The  question  of 
bail  only  belongs  to  the  preliminary  proceedings. 

There  is  nothing  in  the  language  above  quoted  modifying, 
in  any  respect,  the  powers  of  the  magistrate  in  the  steps  pre- 
paratory to  the  trial.  On  the  contrary,  the  statute  in  question 
expressly  authorizes  him,  in  addition  to  holding  courts  of 
Special  Sessions,  for  the  trial  of  offences  under  that  act,  "  to 
do  all  other  acts  and  exercise  the  same  authority  that  may  be 
done  or  exercised  by  justices  of  the  peace,  in  criminal  cases, 
and  by  courts  of  Special  Sessions,  as  the  same  are  now  con- 
stituted." 

But  suppose  the  language  of  the  act  had  been  "  such  magis- 
trate shall  not  be  required  to  take  the  examination,  &c.,  but 
shall  proceed  to  trial,  &c."  It  would  in  that  case  authorize 
the  omission  of  the  examination  of  the  prisoner,  which  is 
required  by  2  R.  S.  70S,  §  14,  but  not  the  omission  of  any  other 
of  the  preliminary  proceedings.  It  is  only  the  examination  of 
the  person  charged  that  is  to  be  omitted.  The  complainant 
and  the  witnesses  produced  in  support  of  the  prosecution  are 
still  to  be  examined  as  required  by  2  R.  S.  708,  §  13,  and  the 
committing  magistrate  as  such,  must,  still  decide  upon  the 
sufficiency  of  the  evidence  to  hold  the  accused  to  bail,  as  re- 
quired by  2  R.  S.  709,  §21.  It  takes  away  no  legal  right 
from  the  accused,  to  say  the  magistrate  shall  proceed  to  trial 
as  soon  as  the  complainant  can  be  notified.  A  similar  direction 
to  expedite  the  proceedings  will  be  found  under  the  general 
act,  (2  R.  S.  708,  §  13,  712,  §  6.)  It  means  that  he  shall  pro- 
ceed, unless  some  other  legal  and  authorized  step  be  taken 
which  prevents  it. 

The  right  to  give  bail  in  such  cases  has  never,  in  any  case, 
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been  taken  away  by  statute.  It  secures  an  opportunity  of  being 
tried  by  a  jury  of  twelve  men;  a  right,  so  highly  prized,  as  to 
be  deemed  worthy  of  constitutional  protection;  and  the  further 
right  to  have  the  case  tried  by  a  court  of  record,  after  it  shall 
have  passed  the  ordeal  of  a  grand  jury.  Presumed  to  be 
innocent  until  he  can  be  proved  guilty,  the  accused  may,  of 
right,  claim  that  all  the  forms  of  law  shall  be  complied  with, 
and  may  not  regard  it  as  a  mere  formal  question,  but  rather  as 
matter  of  substance  whether  he  shall  be  tried  by  a  jury  of  six 
men  summoned  by  a  constable,  or  by  a  common  law  jury  of 
twelve,  drawn  indifferently  from  the  body  of  the  county. 

Such  a  right  can  not  be  taken  away  by  implication. 

In  Bennet  v.  Ward,  (3  Caines'  R.  259,)  it  was  held,  that 
where  a  statute  admits  of  two  constructions,  it  is  advisable  to 
give  it  that  which  is  consonant  to  the  ordinary  mode  of  pro- 
ceeding before  magistrates;  particularly,  when  by  so  doing  a 
trial  by  jury  was  secured;  and  the  court  added  that  a  summary 
mode  of  proceeding  is  always  strictly  construed  by  the  courts, 
and  is  not  to  be  adopted  but  where  the  language  of  the  law  is 
positive  and  unequivocal. 

My  attention  has  been  called  by  the  counsel  for  the  prosecu- 
tion to  an  act  passed  at  the  last  session  of  the  legislature, 
entitled  "(  An  act  to  enlarge  the  jurisdiction  of  the  courts  of 
General  and  Special  Sessions  of  the  peace  in  and  for  the  city 
and  county  of  New  York.1'  The  act  was  passed  three  days 
after  the  passing  of  the  act  under  which  the  arrest  in  this  case 
was  made;  and  it  is  supposed  the  fifth  section  of  it,  by  securing 
to  the  accused,  in  all  cases  of  misdemeanor,  the  right  to  elect 
to  have  his  case  tried  by  the  General  Sessions  of  the  peace, 
designed  to  except  the  city  of  New  York,  in  this  respect,  from 
the  provisions  of  the  previous  act,  and  was  thus,  so  far,  a 
legislative  construction  of  it.  But  it  is  quite  clear  that  it  was 
not  so  designed,  and  can  have  no  such  effect.  It  is  only 
a  qualification  made  necessary,  not  by  the  previous  act,  but  the 
previous  part  of  the  same  section,  which  gives  to  courts  of 
Special  Sessions  in  the  city  of  New  York,  exclusive  jurisdic- 
tion of  all  complaints  for  misdemeanors.  Having  given  such 
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a  broad  jurisdiction,  it  became  necessary  to  qualify  it  by  the 
exception,  so  as  to  restore  to  the  accused  the  same  right  to  elect 
to  be  tried  by  the  General  Sessions  which  he  would  have  had 
throughout  the  state  under  the  general  provisions  of  the  Revised 
Statutes. 

It  adds  nothing  to  the  strength  of  the  prosecutor's  case,  that 
by  the  twenty-fourth  section  all  previous  statutes  incorporated 
with  that  act,  are  repealed;  there  being,  as  I  have  shown,  no 
inconsistency  between  the  provisions  in  question  and  the  pre- 
vious enactments. 

I  concur,  therefore,  in  the  decision  made  by  Mr.  Justice  Mor- 
ris in  the  case  of  Heustis,  in  holding  that  the  act  in  question 
has  not  taken  away  the  right  to  give  bail.  In  this  misde 
meanor,  as  well  as  in  all  others,  the  party  accused  has  a  right 
to  give  bail  before  the  examining  magistrate,  to  appear  and 
answer  to  the  charge  at  the  next  Court  of  Sessions  or  the 
next  court  having  criminal  jurisdiction  to  be  held  in  the 
county. 

If  I  am  wrong  in  this  construction  of  the  act,  and  if  it  does 
indeed  compel  a  trial  of  the  offence  before  a  court  of  Special 
Sessions,  the  constitutionality  of  that  provision  of  the  act  may 
well  be  doubted. 

It  is  declared  by  the  constitution  of  this  state,  (art.  1,  §2,) 
"  The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore 
used,  shall  remain  inviolate  forever."  The  obvious  meaning 
of  the  expression  "  heretofore  used,"  is,  "  in  use  at  the  time  of 
the  adoption  of  the  constitution."  What  is  meant  by  the  ex- 
pression "trial  by  jury?"  Does  it  mean  a  common  law  jury 
of  twelve  men,  or  a  jury  of  six  men,  as  provided  in  a  trial  at 
Special  Sessions?  I  think  there  can  be  no  doubt  on  this  point. 
If  the  legislature  may  reduce  a  jury  in  number  to  six,  they 
have  the  same  right  to  reduce  the  number  to  one,  and  thus 
make  a  jury  of  one  a  compliance  with  the  requirement  of  the 
constitution.  On  this  subject  the  Court  of  Appeals  have  re- 
cently expressed  an  opinion.  In  Cruger  v.  The  Hudson  River 
Railroad  Company,  (2  Kernan  R.  198,)  Johnson,  J,,  says: 
"  That  term  (a  jury)  when  spoken  of  in  connection  with 
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trial  by  jury  in  the  seond  section  of  the  same  article,  impoits 
a  jury  of  twelve  men,  whose  verdict  is  to  be  unanimous. 
Such  must  be  its  acceptation  to  every  one  acquainted  with 
the  history  of  the  common  law,  and  aware  of  the  high  estima- 
tion in  which  that  institution,  so  constituted,  has  for  so  long  a 
period  been  held."  (See  also  3  English,  446-7;  State  v. 
Cox;  5  Smedes  &  Marshall,  664;  3  Peters  R.  446-7;  4 
Wheaton  R.,  242-3-4;  10  Wendell,  457-S;  2  Kent's  Corn.,  13, 
note  C.) 

If,  therefore,  the  accused,  in  an  offence  of  this  grade,  had  a 
right  to  a  trial  by  jury,  in  the  constitutional  sense  of  the  word, 
when  the  constitution  took  effect,  his  right  can  not  be  taken 
away  by  a  subsequent  act  of  the  legislature.  It  is  no  answer 
to  say  that  this  offence  did  not  exist  at  the  time  the  constitu- 
tion took  effect,  but  has  been  since  created  by  statute.  If  the 
offence  be  such  that  it  would  have  been  entitled  to  a  trial  by 
jury,  if  created  before  the  constitution  was  adopted,  it  can  not 
be  deprived  of  the  same  right  when  created  afterwards.  Any 
other  view  would  enable  the  legislature  to  create  a  new  offence 
and  call  it  a  felony,  or  by  any  other  name,  and  make  it  triable 
by  a  court  of  Special  Sessions,  and  punishable  with  death. 
If  you  deny  the  constitutional  control  over  new  as  well  as  old 
offences,  you  make  the  power  of  the  legislature  omnipotent, 
and  have  no  protection  against  its  despotism.  The  true  rule 
undoubtedly  is  that  when  the  legislature  create  a  new  offence, 
it  is  placed  on  the  same  footing  as  other  previous  offences  of 
the  same  grade,  and  is  equally  governed  by  the  provisions  of 
the  constitution. 

The  question  then  arises,  had  a  person  charged  with  a  mis- 
demeanor of  this  character,  a  right  in  all  cases  to  a  trial  by 
jury  under  our  laws,  as  they  existed  at  the  adoption  of  the 
present  constitution?  There  was  a  right  to  proceed  summarily, 
and  without  a  jury  in  certain  cases,  but  not  in  offences  of  this 
grade.  For  example,  disorderly  persons,  who  are  enumerated 
in  (1  R.  S.,  p.  538,  §  1,)  and  vagrants,  (1  R.  S.  632,)  might 
be  punished  summarily  and  without  trial  by  jury.  A  trial  by 
jury  not  being  previously  used  in  these  cases,  it  is  not  now  re- 
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quired  (J)uffy  v.  The  People,  6  Hill,  75).  They  are  not  cases 
within  the  contemplation  of  the  constitution  (In  re,  Smith,  10 
Wend.  449).  So,  too,  petit  larceny  is  expressly  excepted  from 
sec.  6  of  art.  1,  which  requires  an  indictment  for  all  infamous 
crimes,  and  is  placed  under  the  regulation  of  the  legislature. 
But  at  the  adoption  of  our  present  constitution,  in  all  cases  of 
misdemeanor,  and  there  was  a  great  variety  of  them,  there  wffs 
the  right  of  trial  by  jury.  Selling  liquor  without  license  (1 
R.  S.,  682,  §  32)  was  then  as  now  declared  a  misdemeanor,  but 
it  could  only  be  tried  on  indictment  and  by  a  full  jury. 

Courts  of  Special  Sessions  for  the  trial  of  petit  larceny,  mis- 
demeanors, breaches  of  the  peace,  and  other  offences  under  the 
degree  of  grand  larceny  have  long  existed  here.  They  were 
first  authorized  by  an  act  passed  by  the  colonial  legislature  in 
1744.  (1  Smith  4r  Livingston,  339;  Van  Schaick,  240.) 
After  the  revolution  the  same  powers  were  given  to  three  jus- 
tices by  the  act  of  the  24th  of  March,  1787;  (1  Greenleaf, 
424,)  and  re-enacted  in  the  revisions  of  1801  and  1813;  C.  Sf 
G.  Webster,  306;  2  R.  S.,  507,)  and  also  in  the  revision  of 
1830,  (2  R.  S.  711.)  Various  modifications  and  amendments 
have  taken  place  at  different  times,  and,  under  the  Revised 
Statutes,  only  certain  specified  misdemeanors  and  petit  larceny 
are  triable  in  that  court. 

In  the  earlier  history  of  that  court,  the  causes  were  tried  by 
three  justices  of  the  peace  without  a  jury;  and  it  was  not 
till  1824  (Session  Laws  of  1824,  297,  §  47,)  that  a  jury  was 
authorized  to  be  summoned  to  try  the  case  on  the  application 
of  the  accused.  It  was  not,  however,  a  common  law  jury  of 
twelve  men,  but,  as  now,  a  jury  of  six  drawn  from  twelve, 
summoned  by  the  constable. 

It  is  an  important  feature  in  the  legislation,  in  regard  to 
this  court  of  Special  Sessions,  that  throughout  its  whole  his- 
tory there  has  never  been  an  attempt  made  to  compel  the  ac- 
cused to  be  tried  by  that  tribunal  if  he  was  willing  to  give 
bail.  In  the  earliest  act  in  this  state,  and  in  all  subsequent 
enactments,  the  right  of  the  accused  to  give  bail  to  appear  at 
the  next  criminal  court  was  expressly  given,  and  it  was  not 
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until  he  had  failed  to  give  bail,  after  ample  time  secured  for 
that  purpose,  and  it  was  because  he  failed  to  give  it,  that  the 
justice,  to  whom  the  complaint  was  made,  proceeded  to  organ- 
ize a  court  of  Special  Sessions  for  the  trial  of  the  offence. 
He  might  fail  to  give  bail,  either  by  choice  or  inability, 
and  at  the- same  time  refuse  to  be  tried  by  a  court  of  Special 
Sessions.  In  such  a  case  his  trial  by  such  a  tribunal  would  be 
in  fact  compulsory.  But  it  was  not  unconstitutional,  because 
the  law  which  deemed  such  refusal  a  waiver,  and  authorized 
such  trial,  was  in  existence  at  the  time  of  the  adoption  of  the 
constitution.  (Murphy  v.  The  People,  2  Cowen,  815,  and  note.) 

If,  in  the  act  under  which  the  prisoner  is  arrested,  there  has 
been  an  attempt  to  compel  a  person  charged  with  a  misde- 
meanor to  go  to  trial  without  the  privilege  of  giving  bail,  it 
is  the  first  time  there  has  been  such  an  enactment  in  this 
state. 

The  right  to  give  bail  when  arrested  for  crime  is  one  of 
vital  importance  to  the  accused.  It  involves  directly  the  right 
of  trial  by  jury.  Giving  bail  is  an  election  to  be  tried  by  jury. 
Neglecting  to  give  it  is  an  election  to  be  tried  by  a  Court  of 
Special  Sessions,  without  a  common  law  jury.  It  is  regarded 
as  a  waiver  of  the  constitutional  right.  The  right  to  this 
election,  on  the  part  of  the  accused,  even  in  the  smallest 
offences  triable  by  the  court  of  Special  Sessions,  has  always- 
existed  in  this  state,  and  existed  in  full  force  and  unimpaired, 
and  at  the  time  of  the  adoption  of  the  present  constitution. 
The  right  of  trial  by  jury  thus  enjoyed  was  protected  by  the 
constitution  of  1777  (sec.  41,)  and  by  the  constitution  of  1821 
(art.  7,  §2,)  in  language  almost  identical  with  that  of  the  pro- 
vision in  the  present  constitution. 

It  is  not  under  the  sixth  section  of  article  one  of  the  consti- 
tution, that  this  question  is  presented.  That  protects  the  citizen 
against  being  called  on  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  presentation  or  indictment  of  a  grand 
jury.  It  does  not  apply  to  misdemeanors,  and  is  not  therefore 
applicable  to  this  case.  The  legislature  might,  perhaps,  pro- 
vide for  bringing  misdemeanors  before  the  courts  for  trial, 
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without  presentment  or  indictment.  But  under  the  ample  pro- 
tection of  the  second  section,  securing  a  trial  by  jury  in  all 
cases  in  which  it  has  heretofore  been  used,  and  declaring  it  shall 
remain  inviolate  forever,  it  can  not,  either  directly,  or  indi- 
rectly, compel  the  trial  either  of  a  misdemeanor  or  of  a  civil 
suit,  unless  by  a  jury  of  twelve  men,  except  in  cases  in  which 
such  compulsion  might  have  been  previously  exercised. 

In  conclusion,  I  hold  that  as  the  right  to  give  bail,  and  be 
tried  by  a  constitutional  jury,  existed  in  all  cases  of  crime  at 
the  time  of  the  adoption  of  the  constitution,  it  can  not  be 
taken  away  by  any  subsequent  statute;  and  any  legislative 
enactment  depriving  the  accused  of  that  right  would  be  utterly 
void. 

Whichever  view,  therefore,  is  taken  of  the  construction  of 
the  clause  of  the  statute  in  question,  it  does  not  deprive  the 
prisoner  of  his  right  to  give  bail  to  appear  at  the  next  Court 
of  Sessions;  and  I  shall  accordingly  order  his  discharge  on 
his  giving  approved  security,  so  to  appear,  in  the  penal  sum 
of  $'500. 

The  defendant  then  gave  bail  for  his  appearance  at  the  next 
General  Sessions,  in  September. 

VOL.  II.  41 
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SUPREME  COURT.  At  Chambers,  Poughkeepsie,  August  9,  1855 
Before  Dean,  Justice. 

THE  PEOPLE  vs.  JOHN  JOHNSON. 

The  right  to  a  trial  by  a  common  law  jury  of  twelve  men,  in  cases  of  misde- 
meanor, is  secured  by  the  constitution  of  this  state,  and  can  not  be  taken 
away  by  the  legislature. 

The  law  in  reference  to  an  examination  applicable  to  other  cases  of  misde- 
meanor, is  alike  applicable  to  offences  for  selling  intoxicating  liquor  contrary 
to  the  provisions  of  the  act  "  to  prevent  intemperance,  pauperism  and 
crime,"  passed  April  9,  1855. 

A  person  charged  with  the  offence  of  selling  intoxicating  liquor  contrary  to 
the  provisions  of  that  act,  has  the  right  to  give  bail  to  appear  and  answer 
at  the  next  criminal  court  having  cognizance  of  the  offence,  and  in  which  he 
may  be  indicted,  as  in  other  misdemeanors  triable  by  a  Court  of  Special 
Sessions. 

The  facts  of  this  case  are  set  forth  in  the  opinion  of  the 
judge. 

DEAN,  J. — The  prisoner  was  arrested  on  a  warrant  issued  by 
the  recorder  of  this  city,  charging  him  with  a  violation  of  the 
act  of  April  y,  1855,  entitled  "an  act  for  the  prevention  of 
intemperance,  pauperism  and  crime."  When  taken  before  the 
recorder,  he  demanded  that  an  examination,  as  in  other  criminal 
cases,  should  be  had,  which  was  refused.  He  then  offered  to 
give  good  and  sufficient  bail,  and  such  as  the  recorder  would 
approve,  for  his  appearance  at  the  next  criminal  court  having 
jurisdiction  of  the  offence,  and  in  which  an  indictment  might 
be  found.  The  recorder  refused  to  take  bail,  on  the  ground 
that  the  act  in  question  did  not  permit  the  prisoner  to  give 
bail  for  his  appearance  to  answer  for  the  offence  charged,  at  a 
criminal  court  having  jurisdiction  of  the  offence,  but  required 
him,  the  recorder,  as  a  court  of  Special  Sessions  to  proceed 
with  the  trial  of  the  case;  whereupon  the  prisoner  presented 
nis  petition  to  me  for  a  writ  of  habeas  corpus  to  inquire  into 
the  cause  of  his  detention.  The  prohibitory  act,  as  it  is  usually- 
termed,  contains  twenty-six  sections,  some  of  which  are  long, 
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perhaps  unnecessarily  so.     The   design  of  the   law,   together 
with  the  means  used  to  effect  that  design,   are  alike  novel  in 
the  legislation  and  jurisprudence  of  this  state,  and  it  would  be 
indeed  strange  if  the  zeal  which  has  succeeded  in  procuring  the 
passage  of  the  law,  which  promises  to  "prevent  intemperance, 
pauperism   and  crime,"  should  not   at  some  point  have  over- 
stepped the  bounds  of  legislative  power,   or  failed   in  using 
language  with  sufficient  precision  to  withstand   the  searching 
criticism  of  legal  learning  and  professional  acumen.     If  in  any 
instances  the  former  has  occurred,  it  is  the  duty  of  the  courts 
to  restrain  the  operation  of  the  law  to  the  legitimate  bounda- 
ries prescribed  by  the  constitution  for  the  exercise  of  legislative 
power;  and  if  its  framers  have  any  where  failed  in  the  use  of 
apt  and    precise    language  to  express    the  true  intent  of  the 
enactment,  it   is  also  the  duty  of  the  courts  to  point   out  the 
defects,  that  subsequent  legislatures  may  provide  the  remedy. 
In  the  case  now  to  be  decided  it  is  only  necessary  to  examine 
and  construe  a  single  section  of  this  law,  and  whatever  con- 
clusion is  reached,  it  in  no  manner  affects  any  other  portion  of 
the  act.     The  right  to  a  trial  by  jury — that  is,  a  jury  of  twelve 
men,  selected  by  ballot   from  the  body  of  the  county,  and  im- 
panneled    as    in    other    criminal    cases — is  what  the  prisoner 
claims.     This  right  is  denied  by  the   prosecution,  and  instead 
of  such  trial  it  is  claimed  that  a  person  suspected  of  having 
sold  intoxicating  liquors  in  violation  of  law,  can  be  arrested, 
and  without   any  examination  of  the  complainant  and  his  wit- 
nesses, without  any  indictment,  with  no  specification  except  the 
general  statement  contained  in  the  complaint,  can  be  compelled 
to  proceed  to   trial   before   an  inferior  magistrate,  with   but  a 
jury  of  six  men,  and  if  convicted  can  be  fined  and  imprisoned, 
and  disqualified  from  acting  as  a  juror  upon  any  trial  under  the 
provisions  of  this  act.     If  the  law  is  as  contended  for  by  the 
prosecution,  then  the  trial  for  the  misdemeanor  created  by  this 
statute  is  on  a  different  footing  from  any  other,  for  it  was  not 
pretended  on  the  argument,  but  that  a  person  charged  with  any 
other  offence  triable  by  the  Court  of  Special  Sessions  might,  if 
he  chose,  give  bail  in  the  manner  in  which  the  prisoner  pro- 
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posed  in  this  case.  If  the  right  exists,  I  must  take  the  bail  and 
discharge  the  prisoner.  If  it  does  not,  he  must  be  remanded 
for  trial.  There  is  probably  no  one  subject  which  has  been  so 
jealously  guarded,  and  so  uniformly  lauded  since  the  date  of 
the  celebrated  magna  charta,  as  the  common  law  right  to  a 
trial  by  jury.  So  important  \vas  it  deemed  that  it  was  thought 
necessary  to  make  provision  for  it  in  the  fundamental  law  by 
an  amendment  to  the  federal  constitution,  which  is  in  these 
words:  "  In  all  criminal  prosecutions,  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial  by  an  impartial  jury." 
This  applies  to  all  offences  cognizable  in  the  federal  courts;  .<o 
by  the  bill  of  rights  in  this  state,  it  is  declared,  "  In  all  criminal 
prosecutions,  the  accused  has  a  right  to  a  speedy  and  public 
trial  by  an  impartial  jury,  and  is  entitled  to  be  informed  of  the 
nature  and  cause  of  the  accusation."  The  constitution  of  the 
state,  as  adopted  in  1846,  provides  that  "  The  trial  by  jury,  in 
all  cases  in  which  it  has  been  heretofore  used,  shall  remain  invio- 
late forever."  Judge  Story  in  his  Commentaries  on  the  Consti- 
tution, (vol.  3,  §1773,)  says:  "It  is  hardly. necessary  in  this 
place  to  expatiate  upon  the  antiquity  or  importance  of  trial  by 
jury  in  criminal  cases.  It  was  from  very  early  times  insisted  on 
by  our  ancestors  in  the  parent  country,  as  the  great  bulwark  of 
their  civil  and  religious  liberties,  and  watched  with  an  unceas- 
ing jealousy  and  solicitude.  *  *  When  our  more  immediate 
ancestors  removed  to  America,  they  brought  this  great  privi- 
lege with  them  as  their  birthright  and  inheritance,  as  a  part 
of  that  admirable  common  law  which  had  fenced  round  and 
interposed  barriers  on  every  side  against  the  approaches  of 
arbitrary  power.  It  is  no\v  incorporated  into  all  our  state  con- 
stitutions as  a  fundamental  right,  and  the  constitution  of  the 
United  States  would  have  been  justly  obnoxious  to  the  most 
conclusive  objection  if  it  had  not  recognized  and  confirmed  it 
in  the  most  solemn  terms."  This  right,  therefore,  having  been 
held  of  such  vital  importance  for  so  many  centuries,  would  not 
be  relinquished  without  a  struggle,  and  can  not  be  taken  away 
by  an  inference  drawn  from  ambiguous  or  doubtful  words,  even 
if  the  legislature  possessed  the  power.  But  I  have  no  hesita- 
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tion  in  saying  that,  as  in  1846,  the  time  of  the  adoption  of  our 
present  constitution,  the  person  accused  of  a  misdemeanor,  of 
whatever  grade,  had  a  right  at  his  election  to  a  trial  by  a  com- 
mon law  jury  of  twelve  men;  and  as  that  constitution  which 
is  the  fundamental  law — the  permanent  will  of  the  majority — 
declares  that  "  the  trial  by  jury  in  all  cases  in  which  it  has 
been  heretofore  used,  shall  remain  inviolate  forever."  The 
legislature  is  prohibited  from  depriving  a  person  accused  of  a 
criminal  offence  of  the  right  to  a  trial  by  such  a  jury;  and, 
consequently,  that  if  this  law  did,  in  express  terms,  deprive  the 
accused  of  such  right,  I  would  hold  that  portion  of  it  void,  and 
to  be  disregarded  by  every  judicial  tribunal.  But  the  conclu- 
sion to  which  I  have  arrived  on  the  construction  of  the  section 
of  the  act  on  which  the  prisoner  was  arrested,  renders  any  fur- 
ther discussion  of  this  point  unnecessary.  That  portion  of 
the  fifth  section  of  the  act  which  bears  upon  the  question  raised 
in  the  present  case  is, 

§5.  Every  justice  of  the  peace,  police  justice,  county  judge, 
city  judge,  and  in  addition,  in  the  city  of  New  York,  the 
recorder,  city  judge,  each  justice  of  the  Marine  Court,  and  the 
justices  of  the  district  courts,  and  in  all  cities  where  there  is  a 
Recorder's  Court,  the  recorder,  shall  have  power  to  issue  pro- 
cess, hear  and  determine  charges,  and  punish  for  all  offences 
arising  under  any  of  the  provisions  of  this  act;  and  they  are 
each  hereby  authorized  and  required  to  hold  courts  of  Special 
Sessions  for  the  trial  of  such  offences,  and  under  this  act  to  do 
all  other  acts,  and  exercise  the  same  authority  that  may  be  done 
or  exercised  by  justices  of  the  peace  in  criminal  cases,  and  by 
courts  of  Special  Sessions,  as  the  same  are  now  constituted; 
and  the  term  magistrate,  as  used  in  this  act,  shall  be  deemed 
to  refer  to  and  include  each  officer  named  in  this  section.  Such 
court  of  Special  Sessions  shall  not  be  required  to  take  the  ex- 
amination of  any  person  brought  before  it  upon  charge  of  an 
offence  under  this  act,  but  shall  proceed  to  trial  as  soon  there-f 
after  as  the  complainant  can  be  notified. 

By  this  section  the  magistrates  named   have   authority  to 
issue  process,  to  hear  and  determine  charges,  to  punish  for 
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offences  under  the  act,  to  hold  courts  of  Special  Sessions  for 
the  trial  of  the  offences,  and  to  do  all  other  acts  that  justices 
of  the  peace  may  do  in  criminal  cases,  and  exercise  the  same 
authority  that  justices  of  the  peace  and  courts  of  Special  Ses- 
sions may  exercise.  But  it  confers  no  new  powers  upon  courts 
of  Special  Sessions.  This  gives  to  each  of  these  magistrates 
full  authority  to  have  an  examination  as  in  other  criminal  cases 
to  determine  whether  there  is  probable  cause  to  hold  the  pris- 
oner for  trial  or  to  demand  bail.  And  I  do  not  see  from  this 
section  how  it  can  be  held  that  the  prisoner,  if  he  does  not 
elect  to  be  tried  by  a  court  of  Special  Sessions,  can  be  deprived 
of  the  statutory  provision  permitting  an  examination  of  the 
complainant  and  his  witnesses  in  each  case.  The  only  part  of 
the  section  which  can  be  supposed  to  take  away  the  right  to 
this  examination  and  the  right  to  require  the  magistrate  to 
discharge  him  on  giving  bail,  is  the  following  sentence:  "  such 
court  of  Special  Sessions  shall  not  be  required  to  take  examin- 
ation of  any  person  brought  before  it,  upon  charge  of  an  offence 
under  this  act,  but  shall  proceed  to  trial  as  soon  thereafter  as 
the  complainant  can  be  notified."  This  declares  only  that  the 
court  of  Special  Sessions  shall  not  be  required  to  take  the 
examination  of  the  prisoner.  As  that  court  never  possessed 
the  power  to  take  such  examination,  the  probability  is  that 
the  legislature  intended  to  relieve  the  magistrate  issuing 
the  process  from  the  burden  of  an  examination  in  the  case  of 
complaints  for  selling  intoxicating  liquors.  And  as  this  was 
within  the  power  of  the  legislature,  had  any  language  been 
used  which  could  effect  that  object,  I  would  have  felt  bound  to 
so  construe  it  as  to  carry  out  the  intention  of  the  legislature. 
But  I  can  not,  by  any  possible  construction,  say  that  the  words 
"  such  court  of  Special  Sessions,"  mean  "  such  magistrate,"  &c. 
And  without  substituting  words  other  than  those  now  in  the 
law,  the  right  of  the  prisoner  to  an  examination  is  not  taken 
awny.  And  as  my  power  is  not  legislative,  but  judicial  only, 
I  am  not  at  liberty  to  change  the  act  in  a  single  letter,  even 
to  accomplish  the  intent  of  its  framers.  But  it  is  contended 
that  as  this  sentence  requires  the  court  of  Special  Sessions  to 
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proceed  to  trial  as  soon  after  the  prisoner  is  brought  before  it, 
as  the  complainant  can  be  notified  that  the  prisoner  is  by  this 
deprived  of  the  right  to  give  bail,  and  the  magistrate  is  not 
empowered  to  take  it.  The  difficulty  with  this  construction  is, 
that  the  Special  Sessions  can  only  be  organized  after  the  pris- 
oner has  elected  to  be  tried  by  such  court,  or  has  for  twenty- 
four  hours  neglected  or  refused  to  give  bail.  And,  consequently, 
he  is  not  brought  before  such  court  until  after  his  right  to  give 
bail  has  either  been  waived  by  election  or  neglect.  And  more 
than  this,  the  court  of  Special  Sessions  never  possessed  the 
right  to  take  bail  for  any  offence.  Whereas  the  respective 
magistrates  named  in  the  section  under  consideration,  each  of 
them  have  by  statute,  2  R.  S.  710,  "  power  to  let  to  bail  in  all 
cases  of  misdemeanor."  The  offence  with  which  the  prisoner 
is  charged,  is  by  this  act  declared  to  be  a  misdemeanor,  and  as 
no  part  of  the  law  in  terms  or  by  necessary  implication,  repeals 
the  law  authorizing  these  magistrates  to  take  bail  in  all  cases 
of  misdemeanor,  I  must  hold  that  the  recorder  should  have 
taken  bail  when  it  was  offered.  By  the  acts  constituting  the 
Recorder's  Court  for  this  city,  the  recorder  has  the  same  juris- 
diction as  to  criminal  cases  as  justices  of  the  peace  throughout 
the  state,  and  consequently  whatever  is  said  in  reference  to  the 
powers  and  duties  of  the  recorder,  under  this  section,  are 
equally  applicable  to  justices  of  the  peace,  and  every  magistrate 
named  in  the  fifth  section.  If  it  was  the  intention  of  the 
legislators  to  take  away  the  ordinary  right  to  an  examination 
and  bail,  the  act  should  have  forbidden  the  magistrate  before 
whom  the  accused  is  brought  from  taking  such  examination 
and  bail.  But  there  is  no  such  prohibition.  The  confusion  or 
mistake,  if  any  there  is,  has  arisen  from  the  neglect  on  the 
part  of  the  lawmakers  to  distinguish  between  the  magistrates, 
as  such,  and  the  court  of  Special  Sessions.  The  conclusions  to 
which  I  have  arrived  in  this  case  are: 

1.  That  the  right  to  a  trial  by  a  common  law  jury  of  twelve 
men  in  cases  of  misdemeanor  is  secured  by  the  constitution,  and 
can  not  be  taken  away  by  the  legislature. 

2.  That  the  law  in  reference  to  an  examination  applicable 
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to  other  cases  of  misdemeanor  is  alike  applicable  to  offences 
for  selling  intoxicating  liquor  contrary  to  the  provisions  of  the 
prohibitory  law. 

3.  That  the  person  charged  with  an  offence  for  selling  in- 
toxicating liquor  contrary  to  the  provisions  of  the  prohibitory 
law,  has  the  right  to  give  bail  to  appear  and  answer  at  the 
next  criminal  court,  having  cognizance  of  the  offence  and  in 
which  he  may  be  indicted,  the  same  as  in  other  misdemeanors 
triable  by  a  court  of  Special  Sessions. 

The  prisoner  on  giving  satisfactory  bail  in  the  sum  of  $500, 
conditioned  as  required  by  law,  must  be  discharged.  T  have 
reached  this  conclusion  on  the  examination  of  this  case  as  an 
original  question,  but  I  am  fully  supported  by  two  of  my 
brethren,  Judges  Morris  and  Parker,  each  of  whom  have  had  a 
similar  case  before  them,  and  have  come  to  a  like  conclusion. 
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SUPREME  COURT.      Dutchess    General  Terra,  August,  1855. 
Brown,  S.  B  Strong  and  Rockwell,  Justices. 

THE  PEOPLE  vs.  THOMAS  TOYNBEE. 
THE  PEOPLE  vs.  PHILLIP  BERBERRICH. 

The  act  entitled  "  an  act  for  the  prevention  of  intemperance,  pauperism  and 
crime,"  passed  April  9,  1855,  so  far  as  it  prohibits  tlie  sale  of  intoxicating 
liquors  to  be  drank  as  a  beverage,  is  in  conflict  with  that  portion  of  art.  1, 
sec.  6  of  the  state  constitution,  which  declares  that  no  person  shall  be  de- 
prived of  property  without  due  process  of  law,  and  is  therefore  void. 
Justice  ROCKWELL  dissenting. 

The  provision  of  the  5th  section  of  the  act,  which,  requires  a  person  accused 
to  be  tried  before  a  court  of  Special  Sessions,  and  deprives  him  of  the  privi- 
lege of  giving  bail  to  appear  before  the  next  criminal  court,  is  unconstitu- 
tional and  void,  inasmuch  as  it  takes  away  the  right  of  "  trial  by  jury  " 
secured  by  the  constitution  of  this  state. 

So  much  of  the  first  section  of  the  act,  as  declares  that  intoxicating  liquor 
shall  not  be  sold  or  kept  for  sale,  or  with  intent  to  be  sold,  except  by  the 
persons  and  for  the  special  uses  mentioned  in  the  act : — 

So  much  of  sections  6,  7,  10  and  12,  as  provides  for  its  seizure,  forfeiture 
and  destruction ; — 

So  much  of  16th  section,  as  declares  that  no  person  shall  maintain  an 
action  to  recover  the  value  of  any  liquor  sold  or  kept  by  him,  which  shall 
be  purchased,  taken,  detained  or  injured,  unless  he  can  prove  that  the  same 
was  sold  according  to  the  provisions  of  the  act,  or  was  lawfully  kept  and 
owned  by  him  ; — 

So  much  of  section  17,  as  declares  that  upon  the  trial  of  any  complaint  under 
the  act,  proof  of  delivery  shall  be  proof  of  sale,  and  proof  of  sale  shall  be 
sufficient  to  sustain  an  averment  of  unlawful  sale  ; — 

And  so  much  of  section  25,  as  declares  that  intoxicating  liquor  kept  in 
violation  of  any  of  the  provisions  of  this  act  shall  be  deemed  a  public  nui- 
sance, are  repugnant  to  the  provisions  of  the  constitution  for  the  protection 
of  liberty  and  property  and  absolutely  void.  Per  BKOWN,  J. 

The  facts  in  these  cases  are  sufficiently  set  forth  in  the  opin- 
ion of  Mr.  Justice  Brown.  The  secondly  above  entitled  cause 
was  argued  by 

J.  Thompson  and 

T.  C.  Campbell  (District  Attorney)  for  the  people. 

VOL.  IL  42 
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J.  F.  Barnard  and 

H.  Ji.  Nelson  for  the  prisoner. 

The  first  above  entitled  cause  was  argued  by 

John  M.  Van  Cott  and 

JV*.  F.  Waring   for  the  people. 

John  A.  Lott  and 

Jl.  Hadden  for  the  defendant. 

BROWN,  J. — Phillip  Berberrich,  the  defendant  in  one  of 
these  actions,  was  arrested  under  the  act  of  the  9th  of  April, 
1855,  entitled  "  An  Act  for  the  Prevention  of  Intemperance, 
Pauperism  and  Crime,1'  charged  with  having  in  his  possession, 
with  intent  to  sell  and  with  having  sold,  intoxicating  liquor 
called  lager  bier.  He  was  brought  before  E.  Q.  Eldridge,  Esq.. 
county  judge  of  Dutchess  county,  and  upon  a  trial  by  a  jury, 
was  found  guilty.  At  this  stage,  and  before  sentence,  the  pro- 
ceedings were  removed  into  this  court  by  certiorari. 

Thomas  Toynbee,  the  defendant  in  the  other  action,  was 
also  arrested  under  the  same  act,  without  warrant,  by  John 
Mathews,  a  police  officer,  and  brought  before  D.  K.  Smith,  a 
police  justice  of  the  city  of  Brooklyn,  and  there  charged  with 
being  in  the  act  of  selling  intoxicating  liquor,  to  wit:  one 
glass  of  brandy  —  and  also  with  having  in  his  possession  other 
intoxicating  liquor,  to  wit:  champagne  wine,  with  intent  to 
sell  the  same.  The  wine  was  seized  by  the  officer.  At  the 
trial  before  the  justice  without  a  jury,  sitting  as  a  court  of 
Special  Sessions,  Toynbee  was  found  guilty,  and  sentenced  to 
pay  a  fine  of  $50,  with  $5'87  costs,  and  to  be  committed  until 
such  fine  and  costs  be  paid,  for  a  period  not  exceeding  fifty-six 
days.  It  was  also  adjudged  that  the  liquor  seized  be  forfeited, 
and  a  warrant  issued  for  its  destruction.  The  defendant  ap- 
pealed to  the  general  term  of  this  court,  and  thus  we  have  the 
principal  questions  which  arise  upon  the  construction  of  the 
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act  —  its  force  and  obligation  as  a  law,  presenter!  for  the  con- 
sideration and  judgment  of  this  court. 

The  object  to  be  effected  by  the  statute  under  which  these 
proceedings  are  had,  must  be  ascertained  from  an  examination 
of  its  various  sections,  twenty-six  in  number.  If  its  office  is 
one  of  mere  regulation  —  to  prescribe  by  whom  and  to  whom, 
and  at  what  places,  liquors  in  certain  quantities  may  be  sold  — 
then  it  does  no  more  than  the  excise  law  which  it  is  thought 
to  supersede;  and  although  prejudicial  to  existing  interests, 
and  may  subject  certain  classes  to  some  privations  and  incon- 
veniences, it  is  nevertheless  a  law  of  binding  obligation,  which 
the  people  must  obey  and  the  tribunals  of  justice  enforce.  If, 
however,  its  office  and  purpose  is  greater  and  more  compre- 
hensive than  mere  regulation;  if  it  aims  at  prohibition,  prohi- 
bition of  sales  as  well  as  of  general  and  ordinary  uses,  to  an 
extent  which  deprives  the  subject  of  the  law  of  its  value,  and 
strikes  down  the  vast  and  varied  interests  concerned  in  its  im- 
portation, sale  and  production;  if  it  provides  for  the  seizure, 
forfeiture  and  destruction  of  an  article  or  thing,  the  product, 
of  human  industry  hitherto  invested  with  the  attributes  of 
property,  solely  because  its  producers  or  owners  design  to  make 
it  the  subject  of  sale  and  transfer,  to  deal  in  it  and  with  it  as 
property,  and  apply  it  to  general  uses,  then  the  question 
assumes  a  very  different  character,  and  we  are  brought  to 
inquire  whether  an  act  pregnant  with  such  consequences,  and 
armed  with  such  unusual  and  dangerous  powers,  is  really 
within  the  sphere  of  legislative  authority.  It  is  just  to  ob- 
serve, that  while  sales  by  persons  generally  and  for  general 
uses  are  expressly  forbidden,  there  is  no  positive  interdict 
against  its  general  use  when  lawfully  acquired.  Yet,  as  there 
can  be  no  lawful  sales  after  the  act  takes  effect,  except  by  the 
authorized  venders  for  certain  special  purposes,  and  as  the  act 
is  careful  to  impose  one  of  its  penalties  upon  purchasers  from 
authorized  venders,  under  a  false  representation  that  it  is  de- 
signed for  an  authorized  use,  it  seems  clear  that  the  intent  was 
to  interdict  the  general  use. 

Section  one  forbids  the  sale,  and  the  keeping  for  sale,  or  with 
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the  intent  to  sell,  except  in  the  cases  enumerated  in  the  subse- 
quent sections,  and  also  in  the  case  mentioned  in  the  last,  clause 
of  the  same  section,  which  clause  is  supposed  to  he  of  doubt- 
ful import.  The  sales  excepted  from  the  prohibition  of  the 
first  section,  other  than  those  in  the  latter  clause,  are  sales  to 
authorized  venders,  and  sales  by  them  for  mechanical,  chemi- 
cal and  medicinal  purposes,  and  of  wine  for  sacramental  uses: 
also,  sales  of  cider  in  quantities  not  less  than  ten  gallons,  sales 
of  alcohol  by  manufacturers,  of  wine  from  grapes  grown  by 
the  seller,  and  of  foreign  liquor  in  the  original  packages  to 
authorized  venders.  Section  four  declares  offences  against  the 
act  misdemeanors  and  provides  for  their  punishment  by  fines 
and  imprisonment.  Section  five  designates  the  officers  who 
shall  have  cognizance  of  such  offences,  and  prescribes  the  form 
of  the  proceedings  and  of  the  trial.  Sections  six  and  seven 
contain  what  are  called  the  search  and  seizure  clause;  and 
section  ten  provides  for  the  condemnlaion  and  destruction  of 
the  liquor.  Section  twelve  authorizes  sheriffs,  marshals,  con- 
stables and  policemen  to  serve  the  process,  arrest  persons  in  the 
act  of  selling,  and  to  seize  without  warrant  liquor  kept  against 
the  provisions  of  the  act.  The  owner  may  interpose  a  claim  to 
the  liquor  seized  pursuant  to  the  provisions  of  section  seven, 
but  he  must  first  purge  himself  under  oath  of  any  design  to 
disobey  or  evade  the  law,  before  he  can  be  noticed  or  heard. 
Section  sixteen  deprives  the  owner  of  his  right  of  action  to 
recover  the  value  of  any  liquor  sold  to  a  purchaser,  or  taken, 
detained  or  destroyed  by  a  wrong-doer,  unless  he  shall  prove 
that  such  liquor  was  sold  according  io  the  provisions  of  the 
act,  or  was  lawfully  kept  anil  owned  by  him.  And  section 
seventeen  declares,  that  upon  the  trial  of  any  action  to  enforce 
the  penalties  and  forfeitures,  proof  of  a  delivery  shall  be 
deemed  evidence  of  salt-,  and  proof  of  sale  shall  be  sufficient 
to  sustain  the  averment  of  unlawful  sale.  Section  twenty-five 
declares  all  liquors  kept  in  violation  of  any  of  the  provisions 
of  the  act  a  public  nuisance.  The  abatement  of  public  nui- 
sances is  one  of  the  remedies  by  the  act  of  the  party  which 
the  law  concedes  to  any  person  injured,  and  he  may  proceed 
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to  the  removal  and  destruction  of  the  nuisance  without  the  pro- 
cess or  judgment  of  any  court.  (3  Black.  Com.,  5.)  So  that 
if  this  clause  is  to  have  any  effect,  it  can  be  none  other  than 
to  invite  and  justify  depredations  upon  the  proscribed  article. 
These  provisions  are  vindictive.  They  are  novel  and  unusual. 
If  we  except  spine  few  states  of  the  confederacy,  who  have 
recently  entered  upon  a  similar  course  of  legislation,  they  have 
never  before  found  a  place  in  the  written  code  of  a  civilized 
country.  They  are  designed  to  work  a  forfeiture  of  goods,  a 
deprivation  of  liberty  and  property  by  means  unknown  to  the 
common  law.  They  set  aside  the  just  and  humane  rules  of 
evidence,  approved  by  time  and  sanctioned  by  sound  philo- 
sophy. They  assume  a  delivery  to  be  a  sale,  and  proof  of  a 
sale  sufficient  to  sustain  an  averment  of  unlawful  sale.  And 
they  refuse  to  notice  or  hear  a  citizen  in  defence  of  his  own 
property,  unless  he  first  submit  to  take  the  oath  demanded  by 
the  act,  and  disclose  the  facts  upon  which  he  relies  to  establish 
his  innocence.  It  awakens  strange  emotions  in  this  age  of 
progress  and  improvement,  to  behold  enactments  like  these 
embodied  amongst  the  written  laws  of  a  people  distinguished 
for  their  moderation,  their  moral  excellence,  their  love  of  jus- 
tice, and  their  ready  perception  of  the  distinction  between 
right  and  wrong,  a  people  of  Anglo-Saxon  lineage,  versed  in 
the  jurisprudence  of  Coke  and  Blackstone,  and  Kent  and  Story, 
and  who  are  proud  to  trace  the  fundamental  principles  of  their 
government  upward,  through  the  revolutionary  struggles  of 
1776  and  1688,  the  conflicts  and  trials  of  the  Great  Rebellion, 
back  to  the  Conferences  of  the  Barons  at  Runnymede.  Im- 
pressed by  the  novel  and  extraordinary  features  of  the  act  and 
the  doubts  suggested  by  its  perusal,  I  turn  to  the  organic  law  as 
the  true  test  of  legislative  power,  and  regardless  for  the  time 
of  the  subordinate  questions  involved  in  the  controversy,  pro- 
ceed to  inquire  whether  its  provisions  do  not  fall  within  the 
prohibitions  of  the  constitution.  I  shall  assume  for  all  the 
purposes  of  this  argument,  that  the  prohibitions  of  the  act  ex- 
tend as  well  to  liquors  which  are  the  growth  and  manufacture 
of  foreign  countries,  as  to  those  which  are  of  domestic  origin. 
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Indeed,  if  we  look  at  its  title,  to  which  resort  may  be  had  to 
remove  ambiguities  when  the  intention  of  the  lawgiver  is  not 
piain,  and  read  the  closing  sentence  of  section  one,  which  is 
thought  to  exclude  foreign  liquors  in  connection  with  that  part 
of  section  twenty-two  which  declares  that  it  shall  not  be  con- 
strued '*  to  prevent  the  importer  of  foreign  liquor  from  keeping 
or  selling  the  same  to  any  person  authorized  by  the  act  to  sell 
such  liquors,"  the  intention  of  the  legislature  to  include  both 
kinds,  can  hardly  admit  of  a  doubt.  The  exception  upon  which 
the  uncertainty  arises  proceeded,  doubtless,  from  a  desire  that 
the  law  should  conform  to  the  decision  in  Brown  v.  The  State 
of  Maryland,  referred  to  hereafter.  And  the  obscurity  and 
want  of  precision  in  the  language  employed  must,  upon  the 
usual  rules  of  construction,  yield  to  the  intention,  when  that 
can  be  ascertained  from  an  examination  of  the  law  itself. 

In  neither  of  the  cases  under  consideration,  were  the  de- 
fendants impleaded  or  brought  to  trial  upon  the  indictment  of 
a  grand  jury.  Indeed,  the  law  contemplates  no  preliminary 
inquiry  by  the  grand  inquest.  The  counsel  for  the  defendants 
insist,  that  in  this  respect  it  is  in  conflict  with  that  part  of 
section  six  of  article  first  of  the  constitution  which  declares 
that  "  no  person  shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  (except,  &o.)  unless  on  presentment  or 
indictment  of  a  grand  jury."  This  involves  an  inquiry  into 
the  character  of  the  crime  created  by  the  act.  Is  it  an  infa- 
mous crime'?  Offences  which  rendered  the  perpetrator  infamous 
at  the  common  law,  were  treason,  felony,  and  the  crimen  falsi. 
It  is  not  easy  to  define  the  meaning  and  extent  of  the  latter 
term  with  certainty.  It  not  only  involved  falsehood,  but 
offences  which  injuriously  affected  the  administration  of  justice. 
It  was  the  infamy  of  the  crime,  and  not  the  nature  of  the  pun- 
ishment, which  constituted  the  crimen  falsi.  Thus  a  conviction 
for  libel,  or  for  seditious  words,  or  for  keeping  a  gaming-house, 
did  not  render  a  man  infamous.  (Wharton's  Crim.  Law,  354; 
1  Rus.  on  Crimes,  45;  1  Phil.  Evid.,  2S;  Barker  v.  The  Peo- 
ple, 20  Johns.  Rep.,  457;  Peake's  Ev.,  126.)  The  present  con- 
stitution was  adopted  in  1846.  At  that  time  the  term  infa- 
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mous  crime  was  and  still  is  defined,  in  the  2d  volume  of  the  Re- 
vised Statutes,  587,  section  31,  to  include  every  offence  punish- 
able with  death  or  by  imprisonment  in  the  state  prison,  and 
no  other.  Such  is  also  the  statutory  definition  of  felony.  The 
framers  of  the  constitution  must  have  understood  and  intended 
that  others  should  understand  the  term  in  the  legal  sense  then 
given  to  it.  And  it  does  not  embrace  the  offence  created  by 
the  act  under  consideration.  It  is  not,  therefore,  a  valid  ob- 
jection, that  the  defendants  were  impleaded  and  put  upon  their 
trial  without  the  indictment  of  the  grand  jury. 

We  have  already  seen  that  the  object  of  the  law  is  prohibi- 
tion. For  general  and  ordinary  uses;  for  all  but  a  few  special 
purposes,  liquors  having  intoxicating  properties  are  to  be  ban- 
ished from  society,  and  neither  bought  nor  sold.  The  trades 
and  employments  connected  with  their  importation,  manufac- 
ture and  distribution,  are  to  be  suspended  or  put  down,  and 
the  interests  which  supply  such  trades  and  employments  with 
capital,  raw  material,  labor  and  means  of  transport,  are  to  find 
other  fields  of  enterprise,  or  be  put  down  with  them.  This 
brings  me  to  consider  the  principal  question  discussed  upon  the 
argument,  which  is  this:  Does  the  legitimate  authority  of  the 
legislature  extend  to  the  enactment  of  laws  prohibitory  of  the 
common  and  ordinary  use  of  property?  Can  this  department 
of  the  government,  in  the  execution  of  the  trusts  confided  in 
it,  declare  by  statute  an  article  or  thing,  the  product  of  human 
industry  or  the  creation  of  human  skill,  long  recognized  as 
property,  and  of  all  but  universal  use,  and  perfectly  inoffensive 
in  itself,  to  be  a  public  nuisance,  and  thus  authorize  and  justify 
its  destruction?  It  is  worth  while,  before  we  proceed  further, 
to  inquire  what  the  proscribed  article  or  thing  is,  to  consider 
its  qualities  and  uses,  and  whether  it  is  invested  with  the  attri- 
butes of  property,  so  as  to  entitle  it  to  the  protection  of  the 
constitution. 

The  taste  for  intoxicating  drinks  is  thought  to  be  an  instinct 
of  our  nature,  an  operation  of  the  principle  of  organized  life, 
and  not  an  artificial  appetite  or  desire  peculiar  to  races  or 
tribes,  and  induced  by  habit,  or  climate,  or  other  external  in- 
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fluences.  History  and  tradition  corroborate  the  results  of 
chemical  and  physiological  investigation.  With  the  earliest 
Hebrews,  the  most  ancient  Egyptians;  with  the  refined  and 
intellectual  Greeks,  and  the  robust  and  resolute  Romans,  wine 
was  the  favorite  beverage,  if  not  a  part  of  the  customary  food. 
Among  the  nations  whose  empires  were  upon  the  shores  of  the 
Mediterranean  and  its  adjacent  seas,  long  before  the  Christian 
era,  the  fruit  of  the  vine  and  the  olive,  together  with  the 
cereal  grains,  were  the  staple  products  of  agriculture  and  the 
principal  articles  of  trade  and  commerce.  "  Savage  and  civil- 
ized tribes,  near  and  remote;  the  houseless  barbarian  wanderer, 
the  settled  peasant,  and  the  skilled  citizen,  all  have  found, 
without  intercommunication,  through  some  common  and  in- 
stinctive process,  the  art  of  preparing  fermented  drinks,  and 
of  procuring  for  themselves  the  enjoyments  and  miseries  of 
intoxication.  The  juice  of  the  cocoa-nut  tree  yields  its  toddy 
wherever  this  valuable  plant  can  be  made  to  grow.  Another 
palm  affords  a  fermented  wine  on  the  Andean  slopes  of  Chili; 
the  sugar  palm  intoxicates  in  the  Indian  Archipelago  and 
among  the  Molluccas  and  Philippines;  while  the  best  palm 
wine  of  all  is  prepared  from  the  sap  of  the  oil-palms  of  the 
African  coast.  In  Mexico,  the  American  aloe  gave  its  much 
loved  pulque,  and  probably  also  its  ardent  brandy,  long  before 
Cortez  invaded  th*>  ancient  monarchy  of  the  Aztecs.  Fruits 
supply  the  cider,  the  perry  and  the  wine  of  many  civilized 
regions;  barley  and  the  cereal  grains,  the  beer  and  brandy  of 
others;  while  the  milk  of  their  breeding  mares  supplies  at  will 
to  the  wandering  Tartar,  either  a  mild,  exhilarating  drink,  or 
an  ardently  intoxicating  spirit.  And  to  our  wonder  at  the 
wide  prevalence  of  this  taste,  and  our  surprise  at  the  success 
with  which  in  so  many  different  ways  mankind  has  been  able 
to  gratify  it,  the  chemist  adds  a  new  wonder  and  surprise, 
when  he  tells  us  that,  as  in  the  case  of  his  food,  so  in  preparing 
his  intoxicating  drinks,  man  has  everywhere  come  to  the  same 
result.  His  fermented  liquors,  wherever  and  from  whatever 
substances  prepared,  all  contain  the  same  exciting  alcohol, 
producing  everywhere,  upon  every  human  being,  the  same 
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exhilarating  effects."  The  wines  of  France,  Italy  and  Spain, 
the  beer  of  the  German  states  and  the  ale  and  porter  of  the 
British  islands,  enter  largely  into  the  domestic  consumption  of 
the  inhabitants  of  those  countries,  as  a  part  of  their  daily 
food.  With  our  own  citizens,  the  use  of  fermented  liquors,  in 
some  form  or  other,  is  all  but  universal.  Either  as  a  beverage 
or  in  the  preparation  of  their  food,  few  families  are  entirely 
without  it.  Should  these  facts  suggest  the  probable  result  of 
a  movement  to  quench  an  appetite  so  prevalent  and  so  deeply 
seated  by  interdicting  the  use  of  the  means  which  a  wise  and 
beneficent  Providence  has  everywhere  furnished  for  its  gratifi- 
cation, they  also  show  that  whenever  and  wherever  man  rises 
above  the  savage  condition,  and  begins  to  exhibit  the  rudiments 
of  civilization,  intoxicating  drinks,  and  the  fruits  arid  plants 
and  grains  from  which  they  are  expressed  or  extracted,  are 
among  the  first  things  which  he  separates  from  the  common 
stores  of  nature,  appropriates  to  individual  use,  and  impresses 
with  the  character  and  attributes  of  property.  Chemical  and 
physiological  science  must  determine  whether  alcohol,  the 
essential  element  of  intoxicating  liquors,  is  food  for  the  invigo- 
ration,  or  poison  for  the  destruction,  of  the  human  system. 
The  law  is  only  concerned  to  know  whether  they  fall  within  the 
catalogue  of  things  which  it  recognizes  as  property.  I  find 
no  definition  of  property  that  does  not  apply  to  intoxicating 
liquor.  It  has  been  separated  from  the  common  stock  of 
nature  for  private  use.  It  is  that  over  which  man  may  exercise 
absolute  dominion,  to  the  exclusion  of  every  other  person.  By 
many  it  is  regarded  as  an  article  of  diet;  by  all,  as  one  of 
trade.  It  is  bought  and  sold,  lost  and  acquired,  like  other 
property.  The  law  in  question  treats  it  as  property —  author- 
izes its  sale  under  certain  limitations  and  for  certain  prescribed 
uses.  And  when  it  speaks  of  its  forfeiture,  it  means  a  forfeiture 
of  the  right  of  property.  In  every  sense  of  the  term,  it  is  pro- 
perty, endowed  with  the  same  rights  and  subject  to  the  same 
measure  of  control,  as  other  property,  and  no  more. 

The   learned   counsel   for  the  people,    in  the  case  against 
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Toynbee,  insists  that  the  legislative  department  of  the  state, 
being  founded  upon  the  model  of  the  English  Parliament,  has 
power  to  declare  and  limit  the  uses  to  which  property  may  be 
applied,  and  when  it  shall  cease  to  be  property.  This  power, 
he  argues,  results,  1.  From  the  express  grant  of  the  constitu- 
tion; 2.  From  the  general  illimitable  nature  of  legislative 
power  required  for  the  ends  of  society;  3.  From  being  coex- 
tensive with  the  law-making  power  in  a  democracy;  and,  4. 
From  the  fact  that  discretion,  legislative  and  judicial,  is  in  its 
nature  exclusive  and  subject  to  no  control.  This,  doubtless,  is 
a  true  exposition  of  the  power  of  the  parliament  of  Great 
Britain,  which  is  said  to  be  "  so  transcendent  and  absolute 
that  it  can  not  be  confined,  either  for  causes  or  persons,  within 
any  bounds."  So  thought  Lord  Coke,  (4  Inst.,  36,  and  Black. 
1st  vol.  Com.,  140.)  Such  also  is  the  opinion  of  Chancellor 
Kent,  (1  vol.  Com.,  448)  in  his  remarks  upon  Coke's  expres- 
sion in  Bonham's  case,  and  upon  that  of  Lord  Hobert,  in  Day 
v.  Savage,  and  of  Lord  Holt,  in  The  City  of  London  v.  Wood. 
Names,  eminent  as  jurists  and  statesmen,  are  not  wanting,  who 
maintain  that  there  are  limitations  upon  legislative  power  not 
written  in  the  constitution,  which  are  implied  from  Ihe  nature 
of  popular  sovereignty  and  representative  government.  I  de- 
cline to  enter  that  field  of  inquiry,  because  for  present  purposes, 
and  indeed  for  any  purpose  designed  to  secure  property  and 
liberty  and  life  from  aggression  and  misrule,  the  written  limita- 
tions will  be  found  amply  sufficient,  if  expounded  and  applied 
in  a  liberal  and  resolute  spirit.  They  come  down  to  us  from 
Magna  Charta,  and  are  sanctioned  and  approved  by  the  wis- 
dom and  experience  of  near  seven  hundred  years,  and  under 
our  system  aie  intended  to  save  absolute  inherent  rights  from 
the  force  of  legislative  acts  which  interrupt  their  enjoyment  or 
impair  their  value.  Among  the  absolute  inherent  rights  of 
persons,  Mr.  Blackstone  (Com.,  vol.  1,  138,)  enumerates  the 
right  of  property,  which  "  consists  (he  says,)  in  the  free  use, 
enjoyment  and  disposal  of  all  his  acquisitions,  without  any  con- 
trol or  diminution,  save  only  by  the  laws  of  the  land.  And  by 
a  variety  of  ancient  statutes  it  is  enacted  that  no  man's  lands 
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or  goods  shall  be  seized  into  the  king's  hands  against  the  great 
charter  and  the  law  of  the  land;  and  that  no  man  shall  be  dis- 
inherited nor  put  out  of  his  franchises  or  freehold,  unless  he  be 
duly  brought  to  answer  and  be  forejudged  by  course  of  law." 
The  words  "  by  the  laws  of  the  land,"  and  "  by  course  of  law," 
here  referred  to;  and  the  words  "  due  process  of  law,"  found 
in  the  sixth  section  of  the  first  article  of  the  constitu- 
tion, are  synonymous,  and  have  the  same  legal  import  and 
effect.  We  shall  presently  see  what  this  is.  England  has  no 
written  constitution,  and  therefore  parliament  is  said  to  be  so 
transcendent  in  its  authority.  The  provisions  of  the  great 
charter  and  the  acts  of  later  times,  for  the  protection  of  life, 
liberty  and  property,  are  statutory  regulations,  which  parlia- 
ment may  repeal  or  modify  at  pleasure.  They  are  limitations 
upon  the  power  of  the  crown,  and  not  upon  that  of  parliament. 
The  masses  in  Great  Britain  have  never  yet  attained  to  the 
consequence  and  dignity  of  a  conquest  for  their  absolute  in- 
herent rights,  except  through  the  legislative  and  the  judicial 
branches.  It  is  a  historical  truth,  that  the  struggle  there  has 
constantly  been  to  put  the  real  or  pretended  prerogatives  of  the 
crown  under  restraint,  sometimes  by  the  barons  as  in  the  time 
of  the  great  charter;  sometimes  by  the  judges,  as  in  the  time 
of  Lord  Coke;  and  sometimes  by  the  parliament,  and  especially 
the  house  of  commons,  as  in  the  times  of  the  great  rebellion, 
and  the  act  for  the  settlement  of  the  succession  in  1688.  We 
have  incorporated  the  prohibitions  of  the  English  statutes  for 
the  protection  of  life,  liberty  and  property  into  our  constitu- 
tion, not  as  limitations  upon  executive  authority,  but  as  limita- 
tions upon  legislative  power.  The  same  unrestrained  dominion 
over  property  which  the  parliament  and  people  of  Great 
Britain  have  denied  to  the  crown  and  reserved  to  parliament, 
the  people  of  the  state  of  New  York  have  denied  to  the  legis- 
lature and  reserved  to  themselves. 

The  latter  clause  of  section  six  of  the  first  article  of  the 
constitution  is  in  these  words:  "  No  person  shall  be  subject  to 
be  twice  put  in  jeopardy  for  the  same  offence;  nor  shall  he  be 
compelled,  in  any  criminal  cause,  to  be  a  witness  against  him- 
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self;  nor  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public 
use  without  just  compensation."  These  provisions  are  not  to 
be  narrowed  down  by  a  literal  construction.  They  are  to  be 
largely  and  liberjilly  expounded.  Their  object  is  to  secure  the 
enjoyment  of  the  rights  to  which  they  refer,  and  must  have  an 
interpretation  which  will  effect  that  object.  The  terms  "life," 
"  liberty,"  "  property,"  and  "  due  process  of  law,"  as  they 
stand  in  the  section,  become  of  vital  consequence  in  giving  it 
a  construction.  To  be  of  any  real  value  they  must  have  a 
fixed,  permanent  signification,  one  that  shall  remain  unchanged 
by  circumstances,  or  time,  or  the  caprice  of  those  to  whom  the 
restraining  words  of  the  section  may  become  offensive  or 
troublesome.  The  legislature  may  declare  what  a  particular 
term  or  expression  means  when  used  in  a  statute.  This  is  a 
customary  and  unexceptionable  act.  But  it  can  not  declare 
what  the  same  term  or  expression  means,  and  thus  enlarge  or 
restrain  its  signification  when  used  in  the  constitution.  It  is 
of  no  consequence  what  the  legislature  think  of  it,  or  what 
import  they  attribute  to  it.  The  real  inquiry  is,  what  did  the 
framers  of  the  constitution  mean  by  it?  and  what  was  its  known 
legal  definition  and  signification  when  the  constitution  was 
adopted?  The  word  "  property  "  must  comprehend  now  what- 
ever it  comprehended  in  1846.  Any  other  rule  would  place 
at  the  absolute  disposal  of  the  legislature  every  right  intended 
to  be  secured  and  consecrated  by  the  limitations  I  have  quoted. 
The  right  of  property,  as  we  have  seen,  consists  in  the  "  free 
use,  enjoyment  and  disposal."  Its  incidents  are  the  enjoy- 
ment, use  and  the  power  of  disposition.  How  are  we  to  desig- 
nate, classify  or  define  an  interest  or  an  estate  which  can  not 
be  used,  enjoyed  or  sold  and  transferred?  By  what  words  and 
expressions  shall  we  impart  to  others  our  idea  of  its  nature 
and  qualities?  There  can  be  no  property,  in  the  legal  and 
popular  sense  of  the  term,  where  neither  the  owner,  or  the  per- 
son who  represents  the  owner,  has  the  power  of  the  sale  and 
disposition.  That  which  can  not  be  used,  enjoyed  or  sold,  is 
not  property;  and  to  take  away  all  or  any  of  these  incidents, 
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is  in  effect  to  deprive  the  owner  of  his  right  of  property.  This 
is  precisely  what  the  act  "  for  the  prevention  of  intemperance, 
pauperism  and  crime,"  is  intended  to  accomplish,  and  precisely 
what  it  will  accomplish  if  it  can  be  enforced,  for  it  declares 
that  the  subject  to  which  it  refers  shall  neither  be  sold,  or  kept 
for  sale  or  with  an  intent  to  be  sold.  The  statutes  may,  and 
it  is  their  office  to,  prescribe  the  forms  by  which  sales  may  be 
effected;  that  the  title  to  real  property  shall  only  pass  by  deed 
acknowledged  before  an  officer,  or  attested  by  a  witness;  that 
personal  estate  shall  only  pass  by  delivery  in  writing  or  the 
payment  of  purchase  money;  that  poisonous  drugs,  when  sold, 
shall  be  so  labeled.  They  may  also  declare,  that  intoxicating 
liquors  shall  not  be  sold  to  minors,  paupers,  or  habitual  drunk- 
ards, or  to  be  drank  in  the  house  of  the  seller,  or  by  retail  to 
be  taken  out  of  the  house,  unless  he  have  a  license  and  be  of 
good  moral  character,  &c.  These  are  mere  acts  of  regulation 
and  conservation,  and  do  not  in  the  least  impair  the  right  of 
property. 

There  is  another  right  incidental  to  the  right  of  property 
which,  when  abrogated  or  suspended,  tends  to  the  deprivation 
of  property.  That  is,  the  right  of  action,  the  right  to  the  pro- 
tection of  the  laws,  and  to  redress  by  the  legal  tribunals.  The 
forms  of  action  and  of  legal  proceedings,  the  mode  by  which 
civil  injuries  are  redressed  and  rights  asserted  and  defended  in 
the  courts,  are  classed  as  remedies,  and  are  doubtless  subject 
generally  to  legislative  supervision  and  control.  But  when  the 
law-making  power  comes  to  deal  with  the  absolute  inherent 
rights  referred  to  in  the  6th  section  of  the  first  article  of  the 
constitution,  forms  and  modes  of  proceeding  from  being  mere 
remedies  rise  to  the  dignity  of  rights  which  can  not  be  denied 
or  withheld.  The  principle  is  asserted  by  Mr.  Justice  Wash- 
ington, in  Green  v.  Biddle,  (8  Wheaton  Rep.  1,  75,)  in  the 
following  language:  "  Nothing  can  be  more  clear,  upon  prin- 
ciples of  law  and  reason,  than  that  a  law  which  denies  to  the 
owner  of  land  a  remedy,  &c.,  or  which  clogs  his  recovery  of 
possession  by  conditions  and  restrictions  tending  to  diminish 
the  amount  and  value  of  the  thing  recovered,  impairs  his  right 
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to  and  interest  in  the  property.  If  there  be  no  remedy  to 
recover  the  possession,  the  law  necessarily  presumes  a  want  of 
right  to  it.  If  the  remedy  afforded  be  qualified  and  restrained 
by  conditions  of  any  kind,  the  right  of  the  c*vner  may  indeed 
subsist  and  be  acknowledged,  but  it  is  impaired  and  rendered 
insecure  according  to  the  nature  and  the  extent  of  such  restric- 
tions." Blackstone.  in  his  Commentaries  (vol.  1, p.  55,)  says; 
"  The  remedial  part  of  a  law  is  so  necessary  a  consequence  of  the: 
two  former  (the  declaratory  and  directory  parts,)  that  laws  must 
be  very  vague  and  imperfect  without  it.  For,  in  vain  would 
rights  be  declared,  in  vain  directed  to  be  observed,  if  there 
were  no  method  of  recovering  or  asserting  those  rights  when 
wrongfully  withheld  or  invaded.  This  is  what  we  mean  pro- 
perly when  we  speak  of  the  protection  of  the  law."  Mr.  Jus- 
tice Taney,  in  delivering  his  judgment  in  Branson  v.  Kinzie,  (1 
Howard's  Rep.  311,)  and  applying  this  principle  to  laws  which 
impair  the  obligation  of  contracts,  says:  "  Although  a  new 
remedy  may  be  deemed  less  convenient  than  an  old  one,  and 
may,  in  some  degree,  render  the  recovery  of  debts  more  tardy 
and  difficult,  yet  it  will  not  follow  that  the  law  is  unconstitu- 
tional. Whatever  belongs  merely  to  the  remedy  may  be 
altered  according  to  the  will  of  the  state,  provided  the  altera- 
tion does  not  impair  the  obligation  of  the  contract;  but  if 
that  effect  is  produced,  it  is  immaterial  whether  it  is  done  by 
acting  on  the  remedy  or  directly  on  the  contract  itself.  In 
either  case  it  is  prohibited  by  the  constitution."  In  Holmes 
v.  Lansing,  (3  John.  Cases,  75,)  Chancellor  Kent,  speaking  the 
judgment  of  this  court,  says:  "so  long  as  contracts  were  sub- 
mitted without  legislative  interference  to  the  ordinary  and 
regular  course  of  justice,  and  existing  remedies  were  preserved 
in  substance  and  with  integrity,"  the  constitution  was  not 
violated.  And  judge  Denio,  in  pronouncing  the  judgment  of 
the  Court  of  Appeals,  in  Morse  agt.  Gould,  (1  Kernan,  281,) 
also  says:  "It  is  admitted  that  a  contract  may  be  virtually 
impaired  by  a  law  which,  without  acting  directly  upon  its 
terms,  destroys  the  remedy,  or  so  embarrasses  it  that  the  rights 
of  the  creditor  under  the  legal  remedies  when  the  contract  was 
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made  are  substantially  defeated."  With  this  necessary  quali- 
fication, the  jurisdiction  of  the  states  over  the  legal  proceedings 
of  the  courts  is  supreme.  These  authorities  sufficiently  indicate 
the  distinction  between  rights  and  the  remedial  process  of  the 
law  for  their  vindication  when  wrongfully  withheld  or  invaded, 
and  they  also  define  and  mark  the  utmost  verge  and  limit  of 
legislative  power  when  applying  remedies  to  absolute  inherent 
rights  which  the  people  have  reserved  to  themselves  by  the 
limitations  of  the  constitution.  This  right  of  action  to  redress 
and  protection,  by  the  venders  and  owners  of  intoxicating 
liquors,  is  seriously  impaired — if  not  in  effect  destroyed — by 
the  conditions  imposed  by  the  latter  clause  of  the  16th  section 
of  the  act  in  question. 

Those  provisions  of  this  act  which  I  have  endeavored  to 
show  tend  lo  the  deprivation  of  property,  can  not,  by  any  pro- 
cess of  reasoning,  be  brought  within  the  meaning  of  the  terras, 
"  by  the  laws  of  the  land,"  and  "  by  course  of  law,"  used  in 
the  English  Statutes,  or  the  "  due  process  of  law,"  of  the  6th 
section  of  article  1,  of  the  constitution.  Lord  Coke  says,  that 
the  words  "  by  the  law  of  the  land,"  mean  by  the  course  and 
process  of  law  "  by  indictment  or  presentment  of  good  and  law- 
ful men,  where  such  deeds  be  done  in  due  manner  or  by  original 
writ  of  the  common  law."  "  The  law  of  the  land,  in  bills  of 
rights,  does  not  mean  merely  an  act  of  the  legislature,  for  that 
would  abrogate  all  restraints  upon  legislative  authority.  The 
clause  means,  that  the  statute  which  deprives  a  citizen  of  the 
rights  of  person  and  property  without  a  regular  trial  according 
to  the  course  and  usage  of  the  common  law,  would  not  be  the 
law  of  the  land  in  the  sense  of  the  constitution."  Hoke  v. 
Henderson,  (4  Dev.  1.)  u  The  words  "  due  process  of  law,"  in 
this  place,  can  not  mean  less  than  a  prosecution  or  suit  instituted 
and  conducted  according  to  the  forms  and  solemnities  for 
ascertaining  guilt  or  determining  the  title  to  property.  It  will 
be  seen  that  the  same  measure  of  protection  against  legislative 
encroachments  is  extended  to  life,  liberty  and  property,  and  if 
the  latter  can  be  taken  without  a  forensic  trial  and  judgment 
then  there  is  no  security  for  the  others.  If  the  legislature  cao 
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take  the  property  of  A  and  transfer  it  to  B,  they  can  take  A 
himself  and  either  shut  him  up  in  prison,  or  put  him  to  death. 
But  none  of  these  things  can  be  done  by  mere  legislation. 
There  must  be  due  process  of  law."  This  expressive  language 
of  Mr.  Justice  Bronson,  in  Taylor  v.  Porter,  (4  Hill,  140,)  has 
often  been  quoted  and  can  not  be  too  often  repeated.  It  should 
be  engraven  upon  the  walls  of  the  legislative  chambers  as  a 
perpetual  memorial  that  there  are  bounds  to  legislative  au- 
thority. Vide,  also,  the  opinions  of  Judge  Denio  and  of  the 
late  Mr.  Justice  Edwards  in  Westervelt  v.  Gregg,  (2  Kernan, 
202.)  "  The  prescribed  forms  and  solemnities  for  ascertaining 
guilt,  or  determining  the  title  to  property,"  comprehend  as 
well  the  forms  of  procedure  as  the  legal  presumptions  and  rules 
of  evidence  by  which  the  guilt  is  to  be  ascertained  or  the  title 
determined.  These  presumptions  and  rules  are  also  a  part  of 
the  remedial  process  of  the  law,  and  their  alteration  and  modi- 
fication is  doubtless,  to  a  certain  extent,  within  the  power  of 
the  legislature;  but  in  cases  which  affect  the  personal  rights 
secured  by  the  constitution,  the  changes  must  leave  the  right 
unimpaired  and  place  no  material  impediments  or  obstructions 
in  the  way  of  those  who  are  concerned  in  asserting  it.  In 
trials  for  crimes,  and  to  enforce  penal  statutes,  the  presumption 
of  innocence  obtains  until  it  is  disproved,  in  all  cases,  and  ir 
trials  to  redress  civil  injuries  and  enfore  civil  rights,  the  pre 
sumption  of  title  and  right  is  with  the  defendant  until  it  other- 
wise appears,  unless  in  his  pleadings  he  voluntarily  assumes 
the  onus probandi.  In  proceedings  which  aim  at  the  deprivation 
of  liberty  and  property  by  fines  and  forfeitures  and  the  pains 
of  imprisonment,  that  is  not  due  process  of  law  which  reverses 
the  wholesome  and  humane  rules  of  the  common  law  and 
substitutes  the  presumption  of  wrong  and  guilt  for  that  of  right 
and  innocence.  In  this  respect  the  provisions  of  section  17 
of  the  act  are  highly  offensive. 

Nor  can  the  force  and  efficiency  of  the  constitutional  limita- 
tions be  evaded  or  averted  by  the  declaration  of  the  25th 
section  of  the  act,  that  intoxicating  liquors  are  a  public 
nuisance.  In  the  words  of  Chief  Justice  Ruffin,  "  such  a 
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construction  would  abrogate  all  restrictions  on  legislative  au- 
thority." If  a  class  of  citizens  can  be  deprived  of  a  particular 
kind  of  property  by  a  legislative  declaration  that  it  is  a  public 
nuisance,  then  another  class  may  be  deprived  of  liberty  by  a 
legislative  act  proscribing  them  as  malefactors  and  felons. 
Grant  this  power  to  the  legislature,  and  the  limitations  of  the 
constitution  are  no  longer  of  any  value.  Every  kind  of  pro- 
perty may  be  put  without  the  pale  of  the  laws  and  the  protec- 
tion of  the  courts,  and  exposed  to  seizure  and  forfeiture  by  a 
simple  act  declaring  the  proscribed  article  to  be  a  public 
nuisance.  The  existence  of  such  a  power  is  inconsistent  with 
the  theory  of  a  limited  representative  government,  because  it 
is  destructive  of  the  ends  which  such  government  is  designed 
to  accomplish.  The  25th  section  proceeds  upon  a  misappre- 
hension of  what  a  nuisance  is.  Common  or  public  nuisances 
are  offences  "  against  the  public  order  or  economical  regimen 
of  the  state,  being  either  the  doing  of  a  thing  to  the  annoyance 
of  the  king's  subjects,  or  the  neglecting  to  do  a  thing  which 
the  common  good  requires."  (4  Black.  Com.  166.)  Impedi- 
ments and  obstructions  placed  in  highways  and  navigable 
streams  are  nuisances  per  se,  because  they  interrupt  the  passage 
and  thereby  annoy  others.  Trades  and  manufactures  of  certain 
kinds  become  nuisances  from  the  places  where  and  the  manner 
in  which  they  are  conducted.  Animals,  such  as  dogs,  swine, 
&c.,  are  not  nuisances  until  they  become  offensive  by  being 
suffered  to  run  at  large  or  kept  in  the  vicinity  of  men's  habita- 
tions. So  an  accumulation  of  vegetables  and  fruits  in  process 
of  decay,  the  flesh  and  offal  of  animals,  gun  powder,  drains 
and  sewers  in  cities  and  populous  places,  may  or  may  not 
become  public  nuisances  by  their  localities  and  other  attendant 
circumstances.  The  true  test  is,  that  the  thing,  trade  or  busi- 
ness is  in  some  way  detrimental  to  the  public,  for  the  elementary 
writers  say,  "  common  nuisances  are  such  inconvenient  or 
troublesome  offences  as  annoy  the  whole  community  in 
general,  and  not  some  particular  person."  Common  nuisances 
may  be  abated  or  removed  by  the  party  annoyed  or  injured 
VOL.— II.  44 
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who  is  not  required  to  wait  for  the  slow  progress  of  the  ordinary 
forms  of  justice.  Liquors  that  intoxicate  exhibit  none  of  the 
qualities  which  constitute  a  common  nuisance.  They  obstruct 
no  navigable  rivers,  and  impede  the  passage  of  no  public  high- 
ways. They  create  no  noise  to  disturb  the  public  tranquility 
and  peace.  They  exhale  no  offensive  odors  to  taint  the  air 
and  impair  the  public  health.  Nor  do  they  endanger  the 
security  of  persons  or  of  other  property  by  a  tendency  to 
ignition  and  explosion.  In  the  stores  of  the  importer,  the 
vaults  of  the  brewer  arid  in  the  cellars  of  the  wine  grower  and 
consumer,  they  are  as  harmless  as  the  wood  or  glass  in  which 
they  are  enclosed.  He  who  knows  how  to  enjoy  them  with 
reason  and  moderation,  or  has  the  moral  courage  and  self-denial 
to  let  them  alone,  may  consider  himself  free  from  annoyance 
and  danger.  They  may  be,  and  doubtless  are,  converted  to 
base  uses — uses  which  produce  "  intemperance,  pauperism 
and  crime,"  and,  I  may  add,  moral  degradation  and  grief,  and 
anguish  unspeakable.  And  then  the  places  where  they  are 
thus  used  and  those  concerned  in  prostituting  them  to  such 
uses,  fall  clearly  within  the  province  of  legislative  regulation 
and  control,  and  the  maxim:  Sic  utere  tuo  ut  alienum  non 
Icedas,  applies  in  all  its  force.  But  intoxicating  liquor  can  not 
be  deprived  of  the  defences  with  which  the  constitution  surrounds 
the  property  of  the  citizen  by  an  act  proscribing  it  as  a  public 
nuisance. 

There  are  some  observations  of  Justices  Taney  and  Woodbury, 
in  the  opinions  delivered  by  them  in  the  cases  against  the 
states  of  Massachusetts,  Rhode  Island  and  New  Hampshire, 
(5  Howard,  504,)  which  are  thought  to  favor  the  idea  that  the 
states  may  pass  laws  prohibitory  of  the  uses  and  sales  of  ardent 
spirits,  subject  to  the  right  of  importation  and  of  sale  by  the 
importer.  Those  who  attach  any  value  to  expressions  which 
are  obiter  dicta  and  not  necessary  to  the  decision  of  the  precise 
question  under  examination,  will  do  well  to  remember  that  the 
language  referred  to  asserts  the  absence  of  any  thing  in  the 
constitution  of  the  United  States  which  forbids  the  passage  of 
prohibitory  laws,  and  nothing  more.  The  cases  in  which  the 
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observations  occur  determined  that  (he  excise  laws  of  the 
several  states  named  in  the  proceedings  did  not  conflict  with 
the  authority  given  to  congress  to  regulate  commerce  with 
foreign  countries  and  among  the  several  states,  and  nothing 
else.  The  power  of  a  state  exercising  its  sovereign  authority, 
is  that  to  which  these  learned  judges  refer;  but  the  power  of  a 
state  legislature,  exercising  its  authority  under  such  restraints 
and  limitations  as  its  constituents  may  have  imposed  upon  it, 
is  quite  a  different  thing,  and  one  which  they  did  not  consider. 
The  question  here  is  not  what  the  legislature  might  do  were  these 
limitations  removed  or  modified,  nor  what  the  people  of  the 
state  might  do  by  an  amendment  of  the  organic  law,  but  what 
the  legislature  may  now  do  with  the  limitations  in  full  force. 

A  distinction  has  also  been  suggested  between  the  power  of 
the  legislature  over  property  in  liquors  acquired  and  existing 
at  the  time  the  act  took  effect,  and  property  in  liquors  acquired 
afterward.  The  act  itself  recognizes  no  such  distinction,  and 
does  not  discriminate  between  present  and  future  acquisitions, 
but  applies  its  penalties,  forfeitures  and  disabilities  with  un- 
sparing rigor  to  those  who  now  own  and  to  those  who  may 
hereafter  own  such  property.  In  this  respect  I  think  it  entirely 
consistent  with  itself,  for  a  constitutional  security  which  noes 
not  cover  future  as  well  as  present  acquisitions  is  of  no  prac- 
tical value,  and  will  afford  no  sort  of  guaranty  against  inten- 
tional or  mistaken  aggression.  Here  are  a  class  of  citizens 
who  have  invested  their  property  and  spent  the  best  years  of 
their  lives  in  learning  and  establishing  a  particular  business 
or  trade,  inoffensive  and  commendable  in  itself — the  growth 
and  manufacture,  it  may  be,  of  wine,  the  culture  of  barley  am* 
hops,  the  manufacture  of  firearms  and  gunpowder,  the  fabrica- 
tion of  types,  printing  presses  and  paper,  and  then  comes  a 
legislative  act,  confessing  its  incompetently  to  invade  or  dis- 
turb existing  interests,  and  declares  that  because  wine  ^nd  the 
decoction  of  barley  and  hops  may  lead  to  intoxication,  firearms 
and  gunpowder  to  war,  bloodshed  and  the  destruction  of  human 
life;  and  types,  printing  presses  and  paper  to  blasphemous, 
libelous  amd  obscene  publications,  all  future  acquisitions  of  the 
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kind  shall  cease  to  be  regarded  as  property,  and  be  no  longer 
entitled  to  claim  the  benefit  and  protection  of  the  laws.  Let 
this  fancied  distinction  between  present  and  future  acquisitions 
once  obtain,  and  property  will  not  hereafter  depend  for  its 
security  upon  a  permanent  rule  of  constitutional  law,  but  upon 
legislative  moderation  and  forbearance,  and  such  limitations  as 
legislative  wisdom  and  discretion  may  put  upon  its  own 
authority.  But  let  us  look  upon  this  distinction  in  another 
aspect.  Brown  \.  The  State  of  Maryland)  (12  Wheaton,  419,) 
decides  that  a  state  law  requiring  importers  of  foreign  goods, 
(including  liquors)  to  take  out  a  license,  before  proceeding  to 
sell  by  the  bale  or  package,  is  repugnant  to  the  constitution 
of  the  United  States  and  void.  In  other  words,  that  a  state  has 
no  power  to  prohibit  sales  of  foreign  goods  by  the  importer  in 
the  bale  or  package  in  which  they  were  imported.  It  was 
argued,  in  behalf  of  the  state,  that  whenever  the  goods  entered 
its  jurisdiction,  the  power  of  congress  ceased  and  that  of  the 
state  was  substituted  in  its  place.  Chief  Justice  Marshall 
answered  the  argument  in  this  wise:  "  Commerce  is  intercourse. 
One  of  its  most  ordinary  ingredients  is  traffic.  It  is  incon- 
ceivable that  the  power  to  authorize  this  traffic,  when  given  in 
the  most  comprehensive  terms  with  the  intent  that  its  efficiency 
should  be  complete,  should  cease  at  the  point  where  its  con- 
tinuance is  indispensable  to  its  value.  To  what  purpose  should 
the  power  to  allow  importations  be  given  unaccompanied  with 
the  power  1o  authorize  a  sale  of  the  thing  imported.  Sale  is 
the  object  of  importation  and  is  one  essential  ingredient  of  that 
intercourse  of  which  importation  constitutes  a  part.  It  is  as 
essential  an  ingredient,  as  indispensable  to  the  entire  thing, 
as  importation  itself.  It  must  be  considered  as  a  component 
part  of  the  power  to  regulate  commerce.  Congress  has  a  right 
not  only  to  authorize  importation,  but  to  authorize  the  importer 
to  sell."  Here,  then,  is  a  positive  affirmation  that  the  right  to 
sell,  by  the  importer,  is  a  component  part  of  the  power  to  re- 
gulate commerce,  and  that  congress  may,  in  disregard  of  state 
legislation,  authorize  the  importer  to  sell.  Now,  the  right  to 
sell  by  the  importer  implies  the  right  to  purchase  by  some  other 
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person,  because  there  can  be  no  sale  if  there  is  no  person  to 
purchase.  Had  the  state  of  Maryland,  in  place  of  prohibiting 
sales  by  the  importer  gone  farther  and  prohibited  purchases 
from  the  importer  by  its  own  citizens,  can  there  be  a  doubt 
lhat  such  a  prohibition  to  purchase  would  have  been  held 
equally  void  as  the  prohibition  to  sell,  and  equally  hostile 
to  this  exclusive  right  of  congress  to  regulate  commerce? 
When,  therefore,  a  citizen  of  the  state  of  New  York  becomes 
the  purchaser  of  foreign  liquor  from  the  importer,  he  acquires 
a  right  of  property  under  the  paramount  law  of  the  United 
States  as  sacred  and  secure  from  legislative  invasion  and 
agression  as  rights  of  property  which  were  vested  at  the  time 
the  law  under  consideration  took  effect. 

If  the  judgment  in  the  case  of  Brown  v.  The  State  of  Mary- 
land, and  the  reasoning  of  the  chief  justice,  is  entitled  to  any 
weight  as  authority,  it  is  decisive  of  the  question  so  far  as  sales 
of  foreign  liquors  by  importers  is  concerned.  The  right  of  im- 
portation, we  see,  means  the  right  to  introduce  foreign  goods 
into  the  country,  and  to  sell  them  to  those  who  may  choose  to 
become  purchasers.  If  state  legislation  can  substantially  take 
away  from  the  mass  of  its  citizens  the  power  to  become  pur- 
chasers, a  state  can  in  effect  impede  foreign  trade  and  put  an 
end  to  foreign  importations.  It  has  only  to  declare,  what  the 
act  under  examination  declares,  that  the  importer  shall  only 
sell  in  the  original  packages,  to  such  persons  as  the  state  may 
license  and  authorize  to  become  purchasers.  Sale  is  no  longer 
incidental  to  importation.  The  importer's  right  to  dispose  of 
his  goods  in  the  market  no  longer  depends  upon  the  authority 
given  to  congress  to  regulate  commerce  and  intercourse  with 
foreign  countries.  But  it  depends  also  upon  the  disposition 
of  the  states  to  suffer  their  citizens  to  become  purchasers  of 
fcreign  commodities.  I  am  unable  to  perceive  any  difference 
between  state  resistance  to  foreign  importations  by  interdicting 
sales  by  and  purchases  from  the  importer,  and  resistance  by  a 
preventive  force  stationed  upon  its  own  borders.  Either  mode 
is  an  unwarrantable  interference  with  a  subject  of  legislation 
over  which  congress  has  exclusive  control  and  dominiol. 
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The  laws  which  prohibit  intermural  interments,  referred  to 
upon  the  argument,  stand  upon  the  intelligible  and  constitu- 
tional ground  of  police  regulations  to  prevent  nuisances.  (Coats 
v.  The  Mayor,  #c.  of  New  York,  7  Wendell,  585.)  And  the 
statutes  which  authorize  the  destruction  of  buildings  to  arrest 
the  progress  of  fire  or  the  ravages  of  pestilence,  are  justified  by 
the  law  of  overruling  necessity,  and  is  the  exercise  of  a  natural 
right  to  avert  a  great  public  calamity.  (2  Kent's  Com.  338; 
Russell  v.  The  Mayor  of  New  York,  2  Demo,  461.) 

I  therefore  arrive  at  the  conclusion,  that  so  much  of  the  1st 
section  of  the  act  under  consideration  as  declares  that  intoxi- 
cating liquor  shall  not  be  sold,  or  kept  for  sale,  or  with 
intent  to  be  sold,  except  by  the  persons  and  for  the  special 
uses  mentioned  in  the  act;  so  much  of  sections  6,  7,  10  and 
12,  as  provide  for  its  seizure,  forfeiture  and  destruction; 
so  much  of  the  16th  section  as  declares  that  no  person  shall 
maintain  an  action  to  recover  the  value  of  any  liquor  sold 
or  kept  by  him  which  shall  be  purchased,  taken,  detained  or 
injured,  unless  he  prove  that  the  same  was  sold  according  to 
the  provisions  of  the  act,  or  was  lawfully  kept  and  owned  by 
him;  so  much  of  section  17  as  declares  that  upon  the  trial  of 
any  complaint  under  the  act,  proof  of  delivery  shall  be  proof 
of  sale,  and  proof  of  sale  shall  be  sufficient  to  sustain  an  aver- 
ment of  unlawful  sale;  and  so  much  of  section  25  as  declares 

• 

that  intoxicating  liquor,  kept  in  violation  of  any  of  the  provi- 
sions of  the  act,  shall  be  deemed  to  be  a  public  nuisance,  are 
repugnant  to  the  provisions  of  the  constitution  for  the  protec- 
tion of  liberty  and  property,  and  absolutely  void. 

The  proceedings  in  both  cases  should  be  reversed  and  set 
aside,  and  Philip  Berberrick  is  discharged  from  his  arrest. 

S.  B.  STRONG,  J. — This  cause  comes  before  us  on  an  appeal 
yy  the  defendant  from  a  judgment  rendered  against  him  by  a 
police  justice  of  the  city  of  Brooklyn,  for  the  alleged  violation 
of  the  statute  for  the  "  prevention  of  intemperance,  pauperism 
and  crime,"  commonly  called  the  prohibitory  act.  The  com- 
plaint was  preferred  before  the  justice  by  a  policeman,  pursuant 
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to  the  12th  section  of  the  statute.  It  stated,  in  substance,  that 
on  the  17th  of  July,  1855,  the  defendant  sold,  and  kept  for  sale, 
and  had  in  his  possession  with  intent  to  sell,  in  Montague  street, 
in  the  third  ward  of  said  city,  intoxicating  liquor,  to  wit, 
brandy  and  champagne,  in  violation  of  the  said  statute;  and 
that  said  offence  consisted  in  selling  one  glass  of  brandy,  and 
one  bottle  of  champagne.  When  the  defendant  was  brought 
before  the  justice,  his  counsel  moved  that  he  should  be  dis- 
charged, on  the  grounds  that  it  did  not  appear  by  the  complaint 
that  any  crime  or  offence  whatever  had  been  committed;  and  that 
the  act  under  which  the  prosecution  had  been  instituted  is  un- 
constitutional and  void.  The  motion  was  denied.  The  de- 
fendant then  said  that  he  did  not  request  to  be  tried  by  a  court 
of  Special  Sessions,  but  that  he  objected  thereto,  and  offered  to 
give  bail  to  appear  at  the  next  court  having  criminal  jurisdic- 
tion. The  justice  overruled  the  objection,  declined  to  receive 
such  bail,  and  required  the  defendant  to  plead  to  the  charge. 

The  defendant  thereupon  pleaded  not  guilty  A  trial  was 
immediately  had  before  the  justice,  without  a  jury:  the  defend- 
ant was  convicted,  and  sentenced  to  pay  a  fine  of  fifty  dollars 
and  the  costs;  and  it  was  adjudged  that  the  intoxicating  liquor 
should  be  forfeited.  The  defendant's  counsel  objected  before 
the  justice  that  the  complaint  was  defective,  because  it  did  not 
aver  that  the  liquors  alleged  to  have  been  sold  were  not  liquors, 
the  right  to  sell  which  in  this  state  is  given  by  any  law  or 
treaty  of  the  United  States.  If  such  an  averment  was  necessary, 
the  justice  should  have  dismissed  the  complaint  by  reason  of 
the  omission.  The  statute  does  net  direct  what  the  complaint 
shall  contain,  and  that  is,  of  course,  left  to  the  rules  of  the 
common  law. 

The  complaint  is  a  substitute  for  an  indictment,  so  far  as  it 
relates  to  substance,  and  requires,  at  least,  as  much  particu- 
larity; indeed,  the  authorities  say  more.  Mr.  Chitty,  in  his 
approved  work  on  criminal  law,  (vol.  1,  p.  281-2,)  says:  "  It  is 
a  general  rule  that  all  indictments,  upon  statutes,  especially  the 
most  penal,  must  state  all  the  circumstances  which  constitute 
the  definition  of  the  offence  in  the  act,  so  as  to  bring  the  de- 
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fendant  precisely  within  it."  "  And,  "  he  adds,  "  not  even  the 
fullest  description  of  the  offence,  were  it  even  in  the  terms  of 
a  legal  definition,  would  be  sufficient  without  keeping  close  to 
the  impressions  of  the  statute."  In  the  case  of  the  People  v. 
Jlllen,  (5  Denio,  79,)  Beardsley,  C.  J.,  says"  an  indictment  upon 
a  statute  must  state  all  such  facts  and  circumstances  as  consti- 
tute the  statute  offence,  so  as  to  bring  the  party  indicted  pre- 
cisely within  the  provisions  of  the  statute.  If  the  statute  is 
confined  to  certain  classes  of  persons,  or  to  acts  done  at  some 
particular  time  or  place,  the  indictment  must  show  that  the 
party  indicted,  and  the  time  and  place"  where  and  "  when  the 
criminal  acts  were  perpetrated,  were  such  as  to  bring  the  sup- 
posed offence  directly  within  the  statute."  There  can  be  no 
doubt  as  to  the  principle;  it  is  reasonable. and  proper,  and  is  not 
controverted  by  any  respectable  authority.  The  first  section 
of  the  statute  under  consideration  enacts  that  intoxicating 
liquors,  except  as  thereinafter  provided,  shall  not  be  sold  or 
kept  for  sale,  or  with  intent  to  be  sold,  by  any  person  for  him- 
self or  any  other  person,  in  any  place  whatsoever.  Those  ex- 
pressions are  certainly  very  broad  and  comprehensive,  and  they 
are  not  so  restricted  by  their  reference  to  subsequent  exceptions, 
as  to  make  any  negation  of  such  as  are  included  in  other  sec- 
tions a  necessary  part  of  the  description  of  any  alleged  prohi- 
bition. (Pvpham,  93-4;  Hawkins,  b.  2,  ch.  25,  s.  113.)  The 
last  clause  or  the  first  section,  however,  declares  expressly  thai 
the  section  itself  shall  not  apply  to  liquor,  the  right  to  sell  which 
in  this  state  is  given  by  any  law  or  treaty  of  the  United  States 
The  statute  does  not  forbid  the  sale  of  all  intoxicating  liquors 
A  large  class  certainly  is  exempt  from  the  prohibition.  It  is 
not  necessary  that  I  should  consider,  in  discussing  this  point, 
how  far  the  qualification  extends,  but  it  is  material  to  the  de- 
cision of  another  point  involved  in  this  case,  and  I  may  as  well 
express  my  opinion  about  it  here. 

The  question  which  has  been  agitated  upon  this  point  is, 
whether  the  exception  refers  to  foreign  liquors  only  while  in 
<he  hands  of  the  impoiters,  and  contained  in  the  original  cask 
u.  vessel,  when,  according  to  the  decisions  of  the  Supreme 
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Court  of  the  United  States,  the  right  of  sale  is  given  by  con- 
gressional legislation,  or  to  such  liquors  at  all  times  and  in 
whatever  condition  they  may  be — in  other  words,  whether  it 
refers  to  the  liquors  themselves  or  to  their  status.  It  must  be 
admitted  that  the  language  is  susceptible  (and  I  think  equally 
susceptible)  of  either  interpretation.  In  these  cases,  the  rules 
of  construction  are  different,  according  to  the  character  of  the 
statutes — whether  they  are  purely  remedial  or  penal.  The 
former  is  entitled  to  a  liberal,  while  the  latter  is  confined  to  a 
strict  construction.  A  statute  is  purely  remedial  when  it  fur- 
nishes additional  means  of  redress  to  an  existing  wrong.  In 
criminal  cases  it  applies  to  something  that  is  already  malum 
in  se  or  malum  prohibitum.  It  is  then  creative  of  the  remedy 
only.  As  all  are  in  favor  of  the  due  punishment  of  acknow- 
ledged crime,  we  readily  admit  that  statutes  designed  for  that 
purpose  are  entitled  to  a  favorable  construction.  But  it  is 
otherwise  when  the  statute  creates  a  new  offence.  It  is  then 
an  innovation,  often  an  encroachment  upon  previous  rights, 
and  its  correctness  or  justice  is  not  always  conceded,  or 
generally  admitted.  The  rule  is,  therefore,  very  properly, 
that  such  a  statute  should  be  construed  strictly;  that  nothing 
should  be  deemed  a  crime  under  it  but  what  is  clearly  and 
unequivocally  defined.  No  man  should  be  punished  for  an  act 
(previously  lawful)  under  a  new  statute,  unless  it  clearly 
announces  to  him,  beyond  any  reasonable  doubt,  that  it  is 
criminal.  Now  the  statute  under  consideration  is  creating  a 
new  offence.  True,  it  was  a  misdemeanor  before,  to  sell  strong 
or  spirituous  liquors  or  wines  in  quantities  less-  than  five  gallons 
without  a  license.  But  the  offence  under  the  Revised: Statutes 
was  only  a  part  of  what  was  rendered  a  crime  under  the 
prohibitory  act,  and  as  the  latter  is  integral,  it  is  in  effect  new, 
and  must  be  so  considered.  Applying  the  principle  of  con- 
struction I  have  endeavored  to  illustrate  to  the  qualifying  clause 
of  the  first  section,  and  taking  that  by  itself,  the- prohibition 
would  not  extend  to  imported  liquors  art  aM.  But  there  is 
another  rule  in  giving  a  construction  to  an  expression  in  a 
statute  equally  indicative  of  two  varied  meanings-,  and  that  is> 
VOL  II.  45 
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that  the  whole  enactment  must  be  considered,  and  if  one  of 
the  interpretations  is  consonant  to  the  other  provisions  and  the 
main  scope  and  design  of  the  act,  and  the  other  not,  that  which 
is  consistent  shall  prevail.  It  is  not  then  a  question  of  strict 
or  liberal  construction,  but  the  preponderance  produces  reasona- 
ble certainty.  Now,  no  one  who  reads  the  act  in  question,  and 
considers  its  object,  can  hesitate  a  moment  in  coming  to  the 
conclusion  that  the  legislature  intended  to  prohibit  mainly  the 
sale  of  imported  liquors  as  a  beverage.  Indeed,  the  statute 
would  be  wholly  ineffectual  if  it  did  not  go  to  that  extent. 
Instead  of  being  an  extension  it  would  be  a  relaxation  of  the 
old  system.  I  think,  therefore,  that  the  true  way  of  reading 
the  first  section,  is  as  a  prohibition  of  the  sale  of  intoxicating 
liquors,  not  vendible  beyond  state  legislation,  in  their  existing 
condition,  according  to  the  decisions  of  the  Supreme  Court  of 
the  United  States.  But  to  whatever  extent  the  vendible  liquors 
may  go,  their  express  exemption  qualifies  the  description  of 
those  included  in  the  prohibition.  Men  may  still  sell  intoxicat- 
ing liquors,  all  that  is  charged  in  the  complaint,  and  yet  not 
be  guilty  of  any  offence.  It  is  undoubtedly  true  that  when  a 
statute  contains  provisos  and  exceptions,  in  distinct  clauses,  it 
is  not  necessary  to  state  in  an  indictment  that  the  defendant 
does  not  come  within  the  exception,  or  negative  the  provisos 
it  contains.  The  reason  given  is,  that  these  are  matters  of 
defence,  which  it  is  necessary  that  the  accused  should  aver  and 
prove.  But  that  principle  does  not  apply  where,  as  in  this 
case,  the  enacting  section  declares  that  it  is  inapplicable  to  the 
excepted  matters.  The  statute  does  not,  then,  constitute  them 
the  subjects  of  offence;  and  it  is  not  necessary  for  the  accused 
to  aver  or  prove  any  defence  until  there  is  proof  that  he  is 
guilty  of  what  is  condemned.  In  the  case  of  Rex  v.  Jarvis, 
cited  in  a  note  to  Rex  v.  Stone,  (I East.  639,)  Lord  Mansfield 
said  that  where  exceptions  are  in  the  enacting  part  of  the 
law,  it  must  appear  in  the  charge  that  the  defendant  does  not 
fall  within  any  of  them.  And  Foster,  J.,  who  was  an  eminent 
criminal  lawyer,  remarked  that  "  where  negatives  are  descript- 
ive of  the  offence,  then  they  must  be  set  forth." 
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The  rules  which  I  have  stated  are  applicable  to  indictments 
which  are  preferred  by  a  grand  jury,  and  where  the  accused 
may  have  the  benefit  of  a  fair  and  deliberate  trial  by  jury. 
But  a  greater  degree  of  strictness  is  required  in  summary  pro- 
ceedings before  an  inferior  jurisdiction,  which  does  not  afford 
to  the  defendants  those  advantages  that  the  common  course  of 
law  allows  them.  In  such  cases  Mr.  Chitty  says,  (vol.  1,  p. 
284,)  it  is  necessary  to  show  by  negative  averments  that  the 
defendants  are  not  within  any  of  the  provisos  or  exceptions  of 
the  statute.  It  does  not  cure  the  difficulty  that  the  defendant, 
is  charged  with  having  sold  liquors  contrary  to  the  form  of  the 
statute.  That  will  not  aid  a  defective  description  of  the  of- 
fence. Nor  can  the  defect  be  cured  by  evidence.  The  evi- 
dence must  be  confined  to  the  charge,  and  the  accused  can  not 
be  required  to  answer  any  complaint  except  that  which  sets 
out  an  offence  conformably  to  the  rules  of  law.  My  conclusion 
upon  this  point  is,  that  the  complaint  was  radically  defective, 
and  that  a  conviction  upon  it  can  not  stand. 

The  next  objection  to  the  proceeding  before  the  justice  is, 
that  by  refusing  the  defendant's  tender  of  bail  for  his  appear- 
ance at  the  next  court  having  criminal  jurisdiction,  there  was 
in  effect  denied  to  him  the  constitutional  right  to  be  tried  by  a 
competent  jury.  The  result  of  the  denial  was,  that  if  the  de- 
fendant had  been  tried  by  a  jury  it  must  necessarily  have  been 
before  one  consisting  of  six  persons,  out  of  twelve  to  be  sum- 
moned by  the  constable. 

The  jurors  for  our  courts  of  Special  Sessions  are  generally- 
taken  from  the  immediate  neighborhood,  and  are  liable  to  be 
influenced;  and  their  verdict  is  sometimes  controlled  by  the  bias 
created  by  a  public  accusation  for  the  commission  of  a  crime 
in  their  own  vicinity.  They  are  ordinarily  selected  too  by  an 
officer  who  has  had  an  agency  in  the  preliminary  steps  against 
the  accused,  and  who,  as  is  sometimes  the  case  with  police 
officers,  may  be  anxious  to  procure  his  conviction.  Whereas, 
the  jurors  of  our  higher  courts  of  criminal  jurisdiction  are  de 
signaled  by  responsible  town  officers;  their  names  are  deposited 
in  a  box  kept  by  the  county  clerk,  and  are  drawn  by  him  in  the 
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presence  of  some  of  the  county  officers,  and  they  arc  taken 
from  the  whole  county.  These  measures  are  taken  for 
the  purpose  of  having  intelligent  and  impartial  jurors,  and 
they  are  generally  effectual.  Besides,  it  is  a  matter  of  some 
importance  to  the  accused  whether  his  character,  his  liberty 
and  his  property  are  made  dependent  upon  the  verdict  of  twelve 
or  six  men.  Innocent  men  have  sometimes  escaped  from  the 
svorst  of  punishment  by  the  voice  of  a  single  juror;  and  in  such 
cases  the  larger  number  of  course  affords  the  greater  protection. 
It  is  true,  too,  that  the  chance  of  escape  of  the  guilty  is  in- 
creased by  the  same  means.  But  in  the  administration  of  jus- 
tice it  is  at  least  as  essential  to  protect  the  innocent  as  to  punish 
the  guilty.  The  right  claimed  by  the  defendant  is  an  import- 
ant one,  and  if  his  claim  was  well  founded,  the  subsequent 
proceedings  should  not  have  been  had,  and  the  judgment  re- 
sulting from  them  against  the  accused  was  void. 

On  looking  over  the  entire  statute,  it  seems  to  me  that  the 
provisions  relative  to  the  trials  under  it  indicate  an  intent  to 
confine  them  to  the  Special  Sessions.  The  magistrate  who 
issues  the  original  process  constitutes  the  court;  they  are 
identical.  The  fifth  section  provides  that  such  court  shall  not 
be  required  to  take  the  examination  of  the  accused,  but  shall 
proceed  to  trial  as  soon  as  the  complainant  can  be  notified.  The 
provisions  of  the  act  relative  to  appeals  apply  exclusively  to 
judgments  in  the  courts  of  Special  Sessions,  and  are  mostly 
inapplicable  to  trials  before  the  General  Sessions,  or  Oyer  and 
Terminer.  Many  of  them  are  very  important.  The  right  of 
appeal  is  given  to  the  complainant  as  well  as  the  defendant. 
If  the  defendant  appeals,  he  is  required  to  give  a  satisfactory 
bond  that  he  will  not,  during  the  pendency  of  the  appeal, 
violate  any  of  the  provisions  of  the  statute.  The  ordinary 
power  of  amendment  of  the  apellate  court  is  considerably  in- 
creased, and  any  judgment  or  verdict  against  evidence  may  be 
reversed  on  appeal,  as,  (in  the  words  of  the  statute)  "  in  civil 
actions."  It  is  not  material  to  inquire  here  whether  verdicts 
against  evidence  in  civil  actions  can  be  reversed  on  appeal.  I 
am  considering  the  provision  simply  as  indicative  of  the  inten- 
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tion  of  the  legislature.  Now  if  it  was  designed  by  constituting 
offences  under  the  act,  misdemeanors,  to  confer  the  right  to  try 
the  accused  in  the  courts  of  General  Sessions  and  Oyer  and 
Terminer,  the  legislature  would,  I  think,  have  made  the  pro- 
visions relative  to  appeals  applicable  to  those  courts  also,  other- 
wise their  work  would  have  been  but  half  done.  There  are 
other  provisions  in  the  statute  indicating  a  design  that  all  trials 
under  it  should  be  had  in  the  Special  Sessions,  and  not  any  to 
the  contrary.  The  rule  in  these  cases  is,  that  when  the  statute 
creates  a  new  offence,  and  particularly  describes  a  method  of 
trial  and  a  punishment  adequate  to  the  offence  for  its  violation, 
the  complainants,  whether  the  public  or  individuals,  are  con- 
fined to  the  remedies  expressly  given  in  such  statute. 
•  I  am,  therefore,  inclined  to  agree  with  the  justice  in  the  con- 
clusion to  which  he  arrived,  that  so  far  as  the  statute  went,  he 
could  not  be  required  to  take  the  proffered  bail.  But  the  more 
important  question  arises  whether  the  (in  effect)  denial  of  the 
privilege  claimed  by  the  defendant  is  not  violative  of  the  con- 
stitutional right  of  trial  by  jury.  If  it  be  so,  the  enactment, 
so  faj  as  it  relates  to  compulsory  trials  in  the  courts  of  Special 
Sessions,  is  void. 

The  constitution  of  this  state,  which  went  into  operation  in 
1S47,  ordains  (art.  1,  §2)  that  the  trial  by  jury  in  all  cases  in 
which  it  has  been  heretofore  used,  should  remain  inviolate 
forever.  The  language  is  strong  and  evinces  the  importance 
which  was  justly  attached  to  the  privilege.  The  terras  used 
in  the  constitution  must  be  applied  according  to  their  meaning 
at  common  law,  unless  a  different  interpretation  is  clearly  in- 
dicated. There  is  no  evidence  of  any  different  intent  in  refer- 
ence to  this  provision,  nor  can  any  be  inferred.  A  jury,  by  the 
rules  of  the  common  law,  must  consist  of  twelve  men.  It  was 
therefore  very  properly  remarked  by  Johnson,  J.,  in  Cruger  v. 
The  Hudson  River  Rail  Road  Company,  (2  Kernan's  R.  198,) 
that  the  constitutional  provision  which  I  have  quoted,  imports 
a  jury  of  twelve  men,  whose  verdict  must  be  unanimous.  In 
reference  to  the  cases  to  which  it  refers,  and  whether  they  in* 
elude  the  subsequently  created  cases,  I  will  quote  from  an 
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opinion  in  the  case  of  Wood  v.  The  City  of  Brooklyn,  (14  Barb. 
R.  432,)  because  it  expresses  my  present  sentiments  on  this 
subject,  "  This  provision  relates  to  classes  and  of  course  in- 
cludes the  individual  cases  which  they  comprise.  In  no  other 
way  can  constitutional  enactments  preserve  that  continued 
efficacy  which  is  so  essential  for  the  public  good.  Whenever, 
therefore,  a  new  case  is  added  to  a  class  it  becomes  subject  to 
its  rules.  A  crime  newly  created  is  subject  to  any  constitutional 
regulations  relative  to  the  class  of  crimes  generally.  The  con- 
stitutional provision  refers  to  usage,  and  that  must  control  and 
define  its  application.  It  is  a  matter  of  public  notoriety  that 
accusations  for  crimes  have  generally  been  tried  before  a  jury. 
If  there  have  been  exceptions  they  have  not  been  sufficiently 
numerous  to  affect  the  general  usage.  The  introduction  of  a- 
new  subject  into  a  class  renders  it  amenable  to  its  general 
rules,  not  to  its  exceptions,  unless  there  is  something  peculiar 
calling  for  that  application.  To  allow  the  legislature  to  except 
from  the  operation  of  a  constitutional  provision  by  direct  enact- 
ment a  matter  clearly  falling  within  its  meaning,  would  sanc- 
tion a  fraud  upon  the  organic  law,  and  might  in  the  end  destroy 
its  obligation."  These  remarks  \vere  originally  applied  to 
penalties,  but  in  the  quotation  I  have  substituted  crimes  to 
which  they  are  alike  applicable.  The  sentiments  were  ex- 
pressed by  me  in  1852,  and  I  cite  them  with  the  greater  satis- 
faction as  they  have  recently  received  the  concurrence  of  three 
of  my  brethren.  The  same  principle  was  applied  by  Chancellor 
Walvvorth  to  the  crime  of  murder  in  the  case  of  the  People  v. 
Enoch,  decided  by  the  court  for  the  correction  of  errors.  ( 13 
Wend.  159.)  In  his  opinion  in  that  case  he  made  the  following 
remarks:  "  Malice  was  implied  in  many  cases  at  the  common 
law,  where  it  was  evident  that  the  offenders  could  not  have 
had  any  intention  to  destroy  human  life,  merely  on  the  ground 
that  the  homicide  was  committed  while  the  person  who  did  the 
act  was  engaged  in  the  commission  of  some  other  felony,  or  in 
an  attempt  to  commit  some  offence  of  that  grade.  This  princi- 
ple is  still  retained  in  the  law  of  homicide,  and  it  necessarily 
follows,  from  the  principle  itself,  that  as  often  as  the  legisla- 
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ture  creates  new  felonies  or  raises  offences  which  were  only 
misdemeanors  at  the  common  law  to  the  grade  of  felony,  a  new 
class  of  murder  is  created" — (it  would  probably  have  been 
more  accurate  to  have  said  the  previously  existing  class  was 
enlarged) — "  by  the  application  of  this  principle  to  the  case  of 
a  killing  of  a  human  being,  by  a  person  who  is  engaged  in  the 
perpetration  of  a  newly  created  felony.  The  court  and  jury  in 
such  cases  immediately  apply  the  common  law  principle  and 
the  killing  is  adjudged  to  be  murder  or  manslaughter,  accord- 
ing to  the  nature  and  quality  of  the  crime  that  the  offender  was 
perpetrating  at  the  time  the  homicide  was  committed."  There 
could  not  be  a  stronger  case  to  illustrate  the  rule  that  newly 
created  crimes  are  subject  to  the  incidents  of  the  class  into 
which  they  are  introduced,  without  any  express  provision  to 
that  effect  in  the  statute.  By  the  terms  of  the  prohibitory  act 
the  offence  imputed  to  the  defendant  was  characterized  as  a 
misdemeanor.  The  usage  in  criminal  cases  prevailing  imme- 
diately before  and  at  the  time  of  the  adoption  of  the  constitu- 
tion, and  to  which  it  refers,  was  undoubtedly  conformable  to 
the  provisions  of  the  Revised  Statutes  which  had  been  in 
operation  since  1830.  (2  R.  S.  711,  §2,  3.)  Pursuant  to  those 
provisions  persons  accused  of  misdemeanors  had  the  right  in 
all  cases,  to  give  bail  for  their  appearance  at  the  next  court, 
having  criminal  jurisdiction,  which  must  be  either  the  General 
Sessions  or  Oyer  and  Terminer,  and  in  their  doing  so,  or,  what 
was  equivalent,  making  an  offer  to  that  effect,  which  was  re- 
fused, a  court  of  Special  Sessions  could  proceed  no  further. 
That,  in  effect,  secured  to  the  accused,  at  their  option,  the  right 
to  be  tried  by  a  jury  of  twelve  men,  and  to  be  exempt  from 
punishment  except  by  their  unanimous  verdict.  That  right 
was  denied  to  the  defendant  in  the  case  under  consideration. 
If  the  prohibitory  act  called  for  such  a  denial  it  contravened  the 
constitutional  ordinance  and  was  so  far  void;  or  if  it  impliedly 
permitted  the  continuance  of  the  privilege  it  should  have  been 
accorded  to  the  defendant  on  his  demand.  So  that  quacunque 
via  data,  this  objection  is  fatal  to  the  conviction. 

The  only  remaining  question  which  I  deem  it  proper  to  con- 
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sider,  is:  Whether  the  act  in  question,  so  far  as  it  purports  to 
prohibit  the  sale  of  intoxicating  liquors  to  be  used  as  a  beverage, 
is  valid.  The  objection  urged  against  that  feature  of  the  act 
is  that  it  is  an  exercise  of  despotic  power,  calling  for  an  uncon- 
stitutional interference  with  the  rights  of  property.  All 
civilized  nations  agree  in  asserting  the  rights  of  property,  and 
holding  them  sacred,  as  essential  to  the  prosperity  and  happi- 
ness of  man.  Sir  William  Blackstone  says  (2d  Com.  2,)  that 
"  there  is  nothing  which  so  generally  strikes  the  imagination 
and  engages  the  affections  of  mankind  as  the  right  of  property, 
or  that  sole  and  despotic  dominion  which  a  man  claims,  and 
exercises  over  the  external  things  of  the  world,  in  total  exclu- 
sion of  the  right  of  any  other  individual  in  the  universe;  "  and 
Chancellor  Kent  well  remarks  (2d  Com.  319,)  that  "the  sense 
of  property  is  generously  bestowed  on  mankind  for  the  purpose 
of  rearing  them  from  sloth  and  stimulating  them  to  action; 
and  so  long  as  the  right  of  acquisition  is  exercised  in  conformity 
with  the  social  relations,  and  the  moral  obligations  which 
spring  from  them,  it  ought  to  be  sacredly  protected.  The  natural 
and  actual  sense  of  property  pervades  the  foundations  of  social 
improvement.  It  leads  to  the  cultivation  of  the  earth,  the 
institution  of  government,  the  establishment  of  justice,  the 
acquisition  of  the  comforts  of  life,  the  growth  of  the  useful 
arts,  the  spirit  of  commerce,  the  productions  of  taste,  the 
erections  of  charity,  and  the  display  of  the  benevolent  affec- 
tions." There  are,  undoubtedly,  visionary  theorists  who 
advocate  the  community  of  property  in  small  societies;  but 
the  general  sense  of  mankind  indicates  that  civilized  society 
can  not  exist  when  the  right  to  separate  and  distinct  property 
does  not  prevail,  or  is  not  sacredly  protected.  The  people  of 
this  state  have  shown  their  appreciation  of  the  rights  of  pro- 
perty in  their  organic  law  by  declaring  (art.  1,  p.  6,)  that  "  no 
person  shall  be  deprived  of  life,  liberty  or  property,  without 
due  process  of  law."  We  are  thus  as  effectually  protected  in 
the  enjoyment  of  our  property  as  of  our  own  lives  or  our  liberty. 
The  protection  given  to  property  as  well  by  the  sense  of  man- 
kind as  by  positive  enactment  makes  no  distinction  as  to  its 
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greater  or  less  utility.  It  extends  to  whatever  has  been  held 
and  enjoyed  as  such  by  custom  and  usages  of  the  country.  No 
power  is  given  to  any  man  or  body  of  men  to  discriminate. 
We  hold  our  property  independently  of  the  varying  and  some- 
times capricious  estimates  of  our  fellow  men.  So  universal 
has  been  the  sentiment  in  favor  of  the  right,  and  the  determina- 
tion to  support  it,  that  the  act  in  question  is,  with  a  single 
exception,  the  only  instance  of  an  attempt  to  legislate  any 
species  of  property  substantially  out  of  existence.  The  ex- 
ception to  which  1  allude,  is  the  original  abolition  of  slavery 
by  statute.  That  institution,  however,  did  not  exist,  nor  were 
slaves  considered  as  property  at  common  law.  If  they  had 
been,  it  might  have  been  a  grave  question  whether  their  owners 
could  have  been  deprived  even  of  such  property  without  com- 
pensation. But,  at  any  rate,  that  was  an  extraordinary  case, 
having  reference  to  what  was  generally  admitted  to  be  the 
original  rights  of  man,  which  the  statute  was  designed  to 
enforce,  and  can  not  be  considered  as  a  sanction  for  the  viola- 
tion of  the  constitutional  protection  of  property.  The  protection 
of  any  species  of  property  must  necessarily  extend  to  its 
essential  and  definitive  characteristics,  especially  those  which 
constitute  its  main  value.  *  *  *  Otherwise  it  might  be  rendered 
useless  in  the  hands  of  the  possessor,  and  its  protection  would 
be  wholly  illusory.  One  of  the  essential  characteristics  of  pro- 
perty is  its  vendibleness,  especially  for  the  principal  use  to 
which  it  can  be  appropriated.  That  necessarily  results  from 
the  despotic  dominion  over  it  which  Blackstone  ascribes  to  the 
possessor.  Chancellor  Kent  says  (2d  Com.  319,)  that  the 
exclusive  right  of  using  and  transferring  property  follows  as  a 
natural  consequence  from  the  perception  and  admission  of  the 
right  itself,  and  for  this  he  quotes  Grotius  (b.  2,  ch.  6,  sec.  1,) 
and  again  the  same  learned  commentator  says,  (p.  320,  vol. 
2,)  "  The  power  of  alienation  of  property  is  a  necessary  inci- 
dent to  the  right,  and  was  dictated  by  mutual  convenience  and 
mutual  wants."  This  is  so  entirely  in  accordance  with  the 
general  sentiment  of  mankind  and  the  universal  practice,  that 
it  can  not  be  disputed  j  so  far  as  my  information  or  recollection 
VOL.— II.  46 
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extends,  the  present  is  the  first  and  only  attempt  to  interfere 
with,  and  prevent  the  general  right  of  sale  of  any  species  of 
property.  That  the  manner  of  selling  it  may  be  regulated  so 
long  as  the  right  is  essentially  preserved,  there  can  be  no 
doubt.  It  is  upon  this  principle  that  our  former  laws  regulat- 
ing the  sales  of  spirituous  liquors  were  passed.  They  were, 
however,  by  no  means  prohibitory  of  the  right.  Every  man 
was  at  liberty  to  sell  in  quantities  exceeding  five  gallons,  and 
a  selected  class  in  any  quantity.  Upon  the  same  principle 
sales  at  auction  of  goods  generally,  sales  by  peddlers  and 
sales  by  apothecaries  of  poisonous  drugs  have  been  regulated, 
and  sales  of  deteriorated  and  unwholesome  provisions  have  been 
prohibited.  These  were  merely  police  regulations,  and  it  did 
not  interfere  with  the  ordinary  sale  of  any  property  in  its 
appropriate  condition.  So,  too,  it  is  competent  for  the  legisla- 
ture to  prohibit  the  abuse  of  property  so  as  to  make  it  peculiarly 
dangerous  or  deleterious  to  society.  It  is  on  this  principle 
that  laws  have  been  passed  to  prevent  the  storing  of  gunpowder 
in  cities,  to  regulate  the  construction  of  buildings  so  as  to  pre- 
vent unnecessary  exposure  of  lives  in  crowded  places,  and  to 
suppress  gambling  in  lotteries  or  otherwise.  In  none  of  these 
instances  is  there  any  interference  with  the  ordinary  use  of 
property.  There  is  also  apower  to  prevent  or  abate  nuisances. 
But  to  that  there  must  necessarily  be  a  limit.  It  can  riot  be 
extended  to  the  general  destruction  of  any  species  of  property, 
or  of  its  organic  characteristics.  If  it  could  go  thus  far  none 
would  be  safe.  The  use  of  animal  food,  tea,  coffee  and  fruits, 
each  of  which  is  considered  by  many  to  be  deleterious,  might 
be  prohibited.  As  the  legislature  has  confessedly  the  power 
to  adopt  police  regulations  so  as  to  prevent  the  abuses  of  pro- 
perty, it  may  be  asked  where  are  the  limits  to  which  it  can  be 
legitimately  applied,  and  by  w:hom  are  such  limits  to  be  pre- 
scribed? It  may  be  very  difficult  in  many  cases  to  draw  the 
line,  but  that  can  be  no  reason  for  claiming  an  unlimited  power. 
The  right  is  simply  one  of  regulation  not  of  destruction. 
When  an  enactment  is  clearly  destructive  of  a  right,  and  not 
simply  reformatory  of  its  abuses,  there  can  be  no  question  as 
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to  its  invalidity.  There  is  no  reason  for  claiming  discretionary 
power  m  such  cases.  That  can  be  invoked  only  in  cases  of 
doubt.  It  can  be  no  sufficient  reason  for  acting  clearly  wrong 
in  any  particular  matter  that  the  exact  line  of  separation  be- 
tween the  right  and  wrong  can  not  be  easily  defined.  Upon 
the  whole  my  impression  is,  that  the  right  of  property  extends 
not  only  to  its  corpus,  but  to  its  ordinary  and  essential  character- 
istics, of  which  the  right  of  sale  is  one,  and  that  it  can  be 
controlled  only  so  far  as  to  prevent  its  abuse,  without  destroy- 
ing such  characteristics. 

It  must  be  conceded  that  an  unlimited  and  unrestricted  power 
to  take  the  life,  the  liberty  or  the  property  of  our  fellow  man 
is  despotic.  And  it  matters  not  whether  it  is  lodged  in  the 
hands  of  one  or  many,  or  whether  the  depositories  are  elective 
or  hereditary,  the  character  is  the  same.  It  was  contended  on 
the  argument  by  the  counsel  for  the  people,  that  the  legislature 
of  this  state  possesses  despotic  legislative  power  by  reason  of 
the  general  constitutional  grant.  *  *  *  *  To  that  I  can  not 
assent.  It  is  undoubtedly  true  that  absolute  power  exists  origi- 
nally in  the  people  constituting  a  distinct  and  separate  com- 
munity. It  is  competent  for  them  to  establish  for  themselves  a 
despotic  government  in  one  man,  or  many  men,  if  they  should 
choose  to  do  so,  although  an  intention  to  confer  absolute  power 
can  never  be  inferred,  and  certainly  not  in  a  country  claiming 
to  be  free.  But  the  people  of  this  state  when  they  entered  the 
union  deprived  themselves  of  the  power  of  establishing  any 
other  than  a  republican  form  of  government.  (Const,  of  the  U. 
S.  art.  4,  §  4.)  There  is  not  perhaps  any  very  accurate  descrip- 
tion of  a  republican  form  of  government,  but  it  is  generally 
understood  that  it  can  not  be  subject  to  a  despotism  in  any  of 
its  public  functionaries.  The  man  who  is  the  subject  of  de- 
spotic power,  and  I  care  not  whether  it  be  in  the  legislative  or 
executive  department,  is  a  slave  and  not  a  republican.  Liberty 
and  despotism  can  never  exist  together.  No  general  grant 
would  confer  an  unlimited  power  over  the  lives,  the  liberty  or 
the  property  of  the  citizen.  It  was  well  remarked  by  Judge 
Story  in  Wilkinson  v.  Leland,  (2  Peters,  657,)  that  "  the  funda- 
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mental  maxims  of  a  free  government  seem  to  require  that  the 
rights  of  personal  liberty  and  private  property  should  be  held 
sacred.  At  least  no  court  of  justice  in  this  country  would  be 
warranted  in  assuming  that  the  power  to  violate  and  disregard 
them — a  power  so  repugnant  to  the  common  principles  of  jus- 
tice and  civil  liberty — lurked  under  any  general  grant  of 
legislative  authority,  or  ought  to  be  implied  from  any  general 
expressions  of  the  will  of  the  people."  And  Judge  Bronson 
said  in  Taylor  v.  Porter,  (4  Hill,  145,)  "  The  security  of 
life,  liberty  and  property  lies  at  the  foundation  of  the  social 
compact,  and  to  say  that  the  grant  of  legislative  power,  in- 
cludes the  right  to  attack  private  property,  is  equivalent  to 
saying  that  the  people  have  delegated  to  their  servants  the 
power  of  defeating  one  of  the  great  ends  for  which  the  govern- 
ment was  established.  If  there  was  not  one  word  of  qualifica- 
tion in  the  whole  instrument,  1  should  feel  great  difficulty  in 
bringing  myself  to  the  conclusion  that  the  clause  under  con- 
sideration" (conferring  legislative  power  in  general  terms) 
"  clothed  the.  legislature  with  despotic  power.  Neither  life, 
liberty  nor  property,  except  ivhen  forfeited  by  crime,  or  when  the 
latter  is  taken  for  public  use,  falls  within  the  scope  of  the 
power."  But,  as  I  have  already  remarked,  the  constitution  of 
this  state  provides  expressly  that  no  person  shall  be  deprived 
of  life,  liberty  or  property,  without  due  process  of  law.  This 
provision  is  general  and  applies  to  and  of  course  limits  the 
power  of  the  legislature.  That  body  can  no  more  deprive  any 
one  of  his  properly  without  due  process  of  law  than  can  a  pri- 
vate individual.  An  act  of  the  legislature  is  not  the  due  pro- 
cess of  law  mentioned  in  the  constitution.  Those  words,  as 
was  remaked  by  Judge  Bronson  in  the  case  last  cited,  "  can  not 
mean  less  than  a  prosecution  or  suit  instituted  and  conducted 
according  to  the  prescribed  forms  and  solemnities  for  ascertain- 
ing guilt  or  determining  the  title  to  property."  In  other  words, 
a  man  can  not  be  legislated  out  of  his  life,  liberty  or  property. 
That  intoxicating  liquors  .were  property  at  the  time  of  the 
adoption  of  our  state  constitution  there  can  be  no  doubt.  They 
had  been  for  many  ages  i  general  use,  as  well  by  the  prudent 
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and  the  virtuous  as  by  the  reckless  and  the  vicious.  To  have 
denied  to  the  former  his  cheerful  glass  of  cider,  or  to  the  labor- 
ing man,  \vhen  worn  down  with  fatigue,  the  support  of  his 
customary  restorative,  would  have  excited  as  much  astonish- 
ment and  created  as  much  resistance  in  the  old  time,  as  would 
the  denial  of  tea  or  coffee  to  our  ladies  at  the  present  day. 
Whether  those  who  have  gone  before  us,  including  the  greatest, 
wisest  and  best  of  their  days,  were  right  in  thus  indulging 
their  tastes,  or  whether  their  conduct  was  indiscreet  and  de- 
served to  be  characterized  as  criminal,  according  to  Ihe  opinion 
of  modern  reformers,  are  not  questions  for  the  consideration  of 
the  judiciary.  I  allude  to  the  former  practice  to  show  that  in- 
toxicating liquors  were  property  with  the  general  assent  of 
mankind. 

It  was  said  by  Chief  Justice  Taney  in  the  license  cases  from 
Rhode  Island,  New  Hampshire  and  Massachusetts,  (5  Howard, 
577,)  that  "  spirits  and  distilled  liquors  are  universally  admitted 
to  be  subjects  of  ownership  and  property  and  therefore  subjects 
of  exchange,  barter  and  traffic,  like  any  other  commodity  in 
which  a  right  of  property  exists;"  and  Catron,  JM  remarked, 
in  the  same  cases,  that  "  ardent  spirits  have  been  for  ages  and 
now  are  subjects  of  sale,  and  of  lawful  commerce,  and  that  of  a 
large  class  throughout  the  civilized  world,  is  not  open  to  contro- 
versy. So  our  commercial  treaties  with  foreign  powers  declare 
them  to  be,  and  so  the  dealings  in  them  among  the  states  of 
this  Union  recognize  them  to  be."  That  such  liquors  are  pro- 
perty still  admits  of  no  doubt.  Their  importation  from  foreign 
countries  is  expressly  sanctioned,  and  they  are  heavily  taxed 
by  congressional  legislation.  If  the  acts  of  congress  had  been 
legitimately  passed  by  the  legislature  of  this  state,  we  should 
have  been  virtually  precluded  from  denying  the  characteristics 
of  property  to  what  we  had  directly  admitted  within  our  bor- 
ders and  subjected  to  taxation.  The  faith  of  states,  which  should 
ever  be  preserved  inviolate,  would  have  forbidden  it.  We  are 
equally,  though  possibly  not  as  directly,  included  by  the  acts 
of  a  general  government,  of  which  by  our  own  volition  we 
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are  a  member.  Intoxicating  liquors  are  still  freely  admitted 
and  heavily  taxed;  and  their  sale  by  the  importers  while  in  the 
cask  or  vessel  in  which  they  were  introduced  into  the  country, 
and  their  purchase  by  any  one,  are  authorized  beyond  the  reach 
of  state  legislation.  It  is  true  that  their  subsequent  sale  was, 
at  the  time  of  the  adoption  of  our  state  constitution,  subject, 
and  no  doubt  lawfully  subject  to  the  regulations  contained  in 
our  excise  laws.  The  Supreme  Court  of  the  United  States  has 
decided  on  various  occasions  that  state  laws  regulating  the 
sales  of  intoxicating  liquors  are  not  prohibited  by  the  constitu- 
tion or  laws  of  the  United  States.  Some  of  the  judges  in  the 
license  cases  from  three  of  the  New  England  states,  to  which  I 
have  alluded,  expressed  opinions  that  state  laws  prohibiting 
entirely  the  sale  of  intoxicating  liquors  might  not  conflict  with 
the  powers  conferred  upon,  and  exercised  by  the  general  govern- 
ment; but  the  decision  of  that  question  was  unnecessary,  as  it 
was  admitted  by  the  judges  that  the  statutes  of  those  states 
were  not  prohibitory.  The  remarks  of  those  learned  judges  as 
to  the  right  of  the  states  to  pass  laws  prohibiting  the  sale  of 
foreign  liquors  had  no  reference  to  the  limitation  of  the  power 
of  the  legislature  of  the  states  by  their  own  constitutions;  and, 
besides,  they  were  mere  obiter  dicta-,  as  they  were  upon  a  ques- 
tion not  at  all  involved  in  the  cases  before  them,  and  would 
not,  according  to  a  rule  they  had  laid  down  for  their  own  con- 
duct, at  all  control  them  or  the  court  of  which  they  were  mem- 
bers, in  any  future  determination.  From  the  considerations  to 
which  I  have  alluded,  I  have  no  doubt  but  that  imported  liquors 
are  still,  as  they  always  have  been,  property. 

As  to  liquors  of  domestic  origin,  there  are  other  and  possi- 
bly more  difficult  questions.  The  control  of  the  state  over 
them  has  not  been,  nor  unless  they  are  introduced  from  other 
states  can  it  be,  subject  to  congressional  legislation.  Whether 
it  is  competent  for  the  legislature  to  prohibit  their  manufacture 
in  this  state  is  not  now  a  question,  as  that  has  not  been  done. 
They  can  yet  be  lawfully  manufactured,  and  when  manufac- 
tured are  still  property,  and  as  such  are  equally  with  imported 
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liquors  protected  by  the  aegis  interposed  by  our  state  constitu- 
tion. 

It  is  clear,  as  I  have  before  intimated,  that  the  protection  to 
property  extends  to  and  includes  its  generally  conceded  charac- 
teristics, especially  those  without  which  it  would  be  valueless; 
otherwise  it  would  be  but  nominal  and  scarcely  that.  It  was  con- 
tended, however,  by  the  counsel  for  the  people,  that  the  sale  of 
intoxicating  liquors  was  not  prohibited  by  the  statute;  that  any 
of  them  might  be  sold  for  medicinal,  manufacturing  and  sacra- 
mental purposes,  and  that  foreign  liquors  might  be  sold  by  the 
importers  in  the  original  cask,  or  vessel,  to  any  one.  The  per- 
mitted sales  would  be  very  inconsiderable.  And  the  statute  if 
carried  into  full,  and  its  designed,  operation  would  effectually 
prevent  its  use  as  an  ordinary  beverage  by  the  great  mass  of 
the  people  —  the  use  for  which  it  was  mainly  designed,  and 
without  which  it  would  be  of  little  or  no  value.  It  might  be 
accessible  to  the  wealthy,  but  would  be  unattainable  by  men 
of  moderate  means.  That  would  create  a  distinction  between 
the  rich  and  the  poor  which  should  ever  be  avoided  in  legisla- 
tion, if  it  is  desirable  that  our  laws  should  be  respected  or  en- 
forced. It  is  no  matter  what  may  be  the  pretence,  the  denial 
would  be  a  restriction;  and  that  to  be  just,  should  operate  upon 
all,  if  not  equally,  the  inequality  should  not  be  the  direct  and 
palpable  effect  of  the  statute.  I  consider  the  statute  in  ques- 
tion as  mainly  prohibiting  the  sale  of  intoxicating  liquors  as  a 
beverage,  and  destructive  of  its  principal  value,  and  with  that 
impression  I  must  adjudge  it  to  be  null  and  void  to  that  extent. 

The  inviolability  of  the  rights  of  private  property  is  subject 
to  the  prerogative  resulting  from  the  eminent  domain  always  ex- 
isting in  the  sovereign  power  to  take  it  for  public  purposes,  on 
paying  an  adequate  compensation  to  the  owner.  But  the 
compensation  must  consist  of  a  direct  and  specific  remunera- 
tion, and  not  merely  of  the  general  good  conferred  upon  the 
community  by  the  passage  of  a  beneficent  law.  The  prohibi- 
tory law  does  not,  nor  from  the  nature  of  the  case  could  it, 
make  any  direct  compensation  to  the  owners  for  the  property 
which  it  is  proposed  to  sacrifice. 
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So,  too,  there  is  necessarily  reserved  the  right  of  taxation; 
but  the  exercise  of  such  right,  although  it  requires  the  contri- 
bution of  a  portion  of  what  belongs  to  the  citizen,  in  effect 
rather  increases  than  diminishes  the  value  of  the  entire  pro- 
perty, by  the  security  which  it  enables  the  public,  to  give  to  all 
that  is  retained. 

The  interest  in  the  question  as  to  the  validity  of  the  prohi- 
bitory law  is  not  confined  to  those  only  who  may  own  the  pro- 
perty which  it  is  proposed  in  effect  to  render  unavailable  to 
the  proprietor.  It  extends  to  the  entire  community.  If  the 
shield  of  constitutional  protection  can  be  withdrawn  from  one 
species  of  property,  any  other  may  be  successfully  assailed 
under  some  specious  pretences,  or  indeed  without  any  at  all. 
It  is  by  no  means  a  sufficient  answer  to  this  to  say  that  the 
power  over  property  which  is  now  claimed  in  behalf  of  the 
legislature,  would  not  be  liable  to  abuse,  as  the  members  are 
elected  by  the  people,  with  whom  they  retain  a  community  of 
interests,  and  as  they  enjoy  but  a  short  term  of  office,  and  must 
soon  return  to  the  ranks  of  private  life. 

The  patriots  of  the  revolution  who  formed  our  national  con- 
stitution, and  the  enlightened  members  of  the  convention 
which  adopted  our  state  constitution,  thought  otherwise,  and 
accordingly  limited  the  power  of  the  legislature  expressly  in 
several  important  particulars,  and  by  implication  in  many 
others.  They,  no  doubt,  thought,  and  rightly  thought,  that  the 
possession  of  despotic  power  by  any  department  of  our  gov- 
ernment would  be  inconsistent  with  our  free  institutions,  and 
that  the  safety  of  our  lives,  our  liberty  and  our  property,  re- 
quired that  they  should  not  be  subjected  to  the  arbitrary  disposal 
or  control  of  any  man  or  set  of  men. 

It  may  be  that  the  ordinary  use  of  intoxicating  drinks  neces- 
sarily leads  to  their  frequent  abuse,  and  that  the  interests  of 
society  require  that  property  in  them  should  be  in  effect  anni- 
hilated. If  so,  they  might,  and  possibly  should,  be  drawn  from 
the  pale  of  constitutional  protection.  But  that  has  not  yet 
been  done,  nor  can  it  be  done  by  any  other  power  than  that 
by  which  our  organic  laws  were  ordained.  Whatever  those 


DUTCHESS,  AUGUST,  1855.  369 

The  People  v.  Toynbee. 

institutions  require  the  court  must  award,  as  it  is  the  duty  of 
the  judges,  imposed  upon  them  by  their  official  position,  and 
under  the  solemnity  of  an  oath,  to  support  the  constitution  of 
our  common  country,  and  of  our  own  state  from  whatever 
quarter,  or  under  whatever  pretence,  they  may  be  assailed. 

I  have  not  the  slightest  wish  to  extend  any  protection  or  en- 
couragement to  the  habit  of  inebriation,  or  to  throw  any  im- 
pediment in  the  way  of  the  good  and  the  virtuous  who  are  so 
solicitous  to  arrest  its  progress.  It  is  an  abomination,  and 
should  be  suppressed  (so  far  as  human  means  can  do  it,)  by 
precept,  by  example,  and  by  legitimate  legislation.  But  we 
should  go  no  further  lest  we  "  do  evil  that  good  might  come." 
The  injunction  against  that  is  wise;  as  the  evil  is  certain,  while 
the  production  of  the  good  might  be,  at  least,  problematical. 

The  judgment  in  the  court  below  being  erroneous,  it  must 
be  reversed 

ROCKWELL,  J. — The  defendant  has  been  convicted  before  a 
court  of  Special  Sessions  held  by  the  county  judge  of  Dutchess 
county,  of  having  sold  intoxicating  liquor  in  violation  of  the 
act  for  the  prevention  of  Intemperance,  pauperism  and  crime, 
passed  April  9,  1855.  It  is  claimed  that  the  defendant  should 
be  discharged  from  custody. 

I.  Because  so  much  ol  the  said  act  as  prohibits  the  sale  of 
intoxicating  liquor  is  void.  That  such  prohibition  is  an  un- 
authorized invasion  of  private  rights,  and  a  violation  of  the 
fundamental  law. 

It  is  clear  that,  under  every  free  government  there  are  cer- 
tain fundamental  and  inherent  rights  belonging  to  individuals 
which  are  not  solely  dependent  upon  the  will  of  the  legisla- 
ture; and  it  is  unnecessary  to  examine  the  written  constitution 
of  the  state  to  ascertain  whether  they  are  expressly  shielded 
by  that  instrument  from  legislative  encroachment.  The  rights 
of  personal  security,  or  personal  liberty,  and  private  property 
do  not  depend  upon  the  constitution  for  their  existence.  They 
existed  before  the  constitution  was  made  or  the  government: 

VOL.  II.  47 
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was  organized.  These  are  what  are  termed  the  absolute  rights 
of  individuals,  which  belong  to  them  independently  of  all  gov- 
ernment, and  which  all  governments,  that  derive  their  powers 
from  the  consent  of  the  governed,  were  instituted  to  protect. 
They  are  defined  as  follows:  "  By  the  absolute  rights  of  indi- 
viduals we  mean  those  which  are  so  in  their  primary  and  strict- 
est sense,  such  as  would  belong  to  their  persons  merely  in  a 
state  of  nature,  and  which  every  man  is  entitled  to  enjoy, 
whether  out  of  society  or  in  it."  (1  Blackstone' s  Com.  123.) 

But  while  these  rights  are  better  protected,  they  are  not  as 
entirely  absolute  under  government  as  in  a  state  of  nature. 
They  are  subservient  to  such  measures  as  become  necessary  for 
the  preservation  of  the  government,  its  defence  against  external 
or  internal  enemies,  or  the  promotion  of  the  best  interests  of  the 
whole  community.  For  the  protection  of  the  government 
against  external  danger,  individuals  may  be  compelled  to  enter 
the  military  service,  and  to  sufcject  and  expose  themselves  to 
tfie  hardships  and  perils  of  war.  For  the  protection  of  society 
against  the  consequences  of  crimes,  offenders  may  be  deprived 
of  liberty,  property  or  life.  Lunatics  who  become  dangerous 
to  others  may  be  imprisoned.  Persons  sick  of  contagious  dis- 
eases may  be  removed  to  and  placed  in  hospital^.  Property 
may  be  removed  or  destroyed,  or  trades  suppressed,  which  en- 
danger the  public  safety  or  health.  Property  may  be  taken 
from  individuals  in  the  form  of  taxes,  and  applied  toward  the 
support  of  the  government  and  its  institutions.  In  short,  gov- 
ernment is  not  to  be  restrained  in  the  exercise  of  its  legitimate 
powers,  which  are  essential  to  the  public  welfare,  because 
the  rights  of  individuals  would  be  injuriously  affected  thereby. 

In  cases  where  private  property  is  directly  and  specifically 
taken  for  the  public  use,  compensation  must  be  made  to  the 
owner.  But  cases  are  constantly  occurring  where  individuals 
are  subjected  to  great  and  ruinous  losses  of  property  through 
the  operation  of  public  measures  and  laws;  but  these  losses 
being  merely  consequential  and  incidental  to  the  exercise  of 
the  legitimate  powers  of  the  legislature,  the  individual  injury 
is  not  the  subject  of  legal  redress.  Individual  loss  frequently 
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results  from  the  grading  of  streets,  the  construction  of  canals, 
bridges,  ferries,  railroads  and  similar  improvements;  but  if 
the  law-making  power  in  the  exercise  of  its  legitimate  dis- 
cretion decides  that  such  improvements  are  conducive  to  the 
public  good,  no  individuals  whose  injuries  are  consequential 
merely  will  be  permitted  to  arrest  the  action  of  the  govern- 
ment, or  will  even  be  entitled  to  compensation  for  the  injury 
which  he  may  sustain.  Raddiff's  Executors  v.  The  Mayor, 
4rc.,  of  Brooklyn.  (4  Comstock's  Reports,  195.) 

We  may  assume  for  the  purposes  of  this  case,  at  least,  that 
the  legislature  of  a  free  state  is  not  competent  to  pass  a  tyran- 
nical law;  that  is,  one  which  restrains  the  natural  rights  of  indi- 
viduals for  any  other  purpose  than  to  advance  some  public 
good  or  to  repress  some  public  evil.  The  distinction  between 
laws  which  are  tyrannical  because  they  unnecessarily  infringe 
upon  the  absolute  rights  of  individuals,  and  those  which  arc 
consistent  with  civil  liberty,  although  in  restraint  of  natural 
liberty,  is  very  clearly  pointed  out  by  Blackstone,  as  follows: 

"  Political  or  civil  liberty,  which  is  that  of  a  member  of 
society,  is  no  other  than  natural  liberty,  so  far  restrained  by 
human  laws  (and  no  further)  as  is  necessary  and  expedient  for 
the  general  advantage  of  the  public.  Hence  we  may  collect 
that  the  law  which  restrains  a  man  from  doing  mischief  to  his 
fellow-citizens,  though  it  diminishes  the  natural,  increases  the 
civil  liberty  of  mankind;  but  that  every  wanton  and  causeless 
restraint  of  the  will  of  the  subject,  whether  practiced  by  a 
monarch,  a  nobility,  or  a  popular  assembly,  is  a  degree  of 
tyranny;  nay,  that  even  laws  themselves,  if  they  regulate  and 
constrain  our  conduct  in  matters  of  mere  indifference,  without 
any  good  end  in  view,  are  regulations  destructive  of  liberty; 
whereas,  if  any  public  advantage  can  arise  from  observing 
such  precepts  the  control  of  our  private  inclinations  in  one  or 
two  particular  points  will  conduce  to  preserve  our  general  free- 
dom in  others  of  more  importance  by  supporting  that  state  of 
society  which  alone  can  secure  our  independence."  (1  Black. 
Com.,  125.) 

There  is  no  doubt  that  a  great  number  of  individuals  will 
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sustain  serious  loss  of  property  and  derangement  of  business 
through  the  operation  of  the  prohibitory  feature  of  the  law  in 
question.  But  this  consideration  is  not  decisive  of  the  question 
of  legislative  competency.  The  question  still  remains:  Was 
the  passage  of  the  act  an  exercise  of  the  legitimate  discretion 
and  power  of  the  legislature  founded  upon  considerations  of 
public  policy,  tending  to  promote  the  morals,  the  health  and 
safety  of  the  community,  or  was  it  a  mere  wanton  and  unneces- 
sary invasion  of  the  private  rights  of  individuals? 

Any  interference  with  the  right  of  property  is  not  the  pri- 
mary object  of  this  law.  Its  object  is  to  prevent  intemperance, 
pauperism  and  crime.  Surely  these  are  proper  subjects  of 
legislation.  A  law  aiming  at  the  prevention  of  these  evils  by 
regulating,  and  to  a  certain  extent  prohibiting  the  sale  of  in- 
toxicating liquor,  has  long  existed  as  one  of  the  police  regula- 
tions of  the  state.  The  present  law  assumes  that  the  former 
law  has  been  found  insufficient  to  accomplish  the  ends  for 
which  it  was  designed.  That  the  regulation  of  the  sale  of 
intoxicating  liquor  having  failed  to  suppress  intemperance, 
pauperism  and  crime,  and  the  public  evils  flowing  therefrom, 
it  has  become  necessary  to  try  what  virtue  there  is  in  prohibi- 
tion. 

Whether  the  law  can  be  carried  into  effect,  whether  the 
whole  result  will  not  be  a  mere  legislative  enactment  of  pro- 
hibition without  the  power  of  enforcing  it  practically,  whether 
the  evils  at  which  the  law  is  pointed  will  not  be  aggravated 
instead  of  suppressed,  are  matters  addressed  solely  to  the  dis- 
cretion of  the  legislature,  and  with  which  the  judicial  branch 
of  the  government  has  no  concern. 

The  objects  ot  the  law  are  matters  in  which  the  whole  com- 
munity are  interested.  Drunkards,  paupers  and  criminals  are 
burdens  upon  the  public,  enemies  to  the  peace,  welfare  and 
happiness  of  society.  Can  it  be  doubted  that  if  the  traffic  in 
intoxicating  liquor  was  entirely  suppressed  their  number  would 
be  greatly  diminished? 

It  is  enough  to  uphold  this  law  that  its  tendency  is  to  pre- 
vent the  public  evils  against  which  it  is  directed,  and  to  pro- 
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mote  the  public  benefits  which  it  is  designed  to  reach.  It  is 
not  difficult,  by  ignoring  the  whole  object  and  purpose  of  the 
law,  to  make  out  a  very  plausible  case  of  legislative  encroach- 
ment upon  private  rights.  But  this  is  not  a  just  or  fair  mode 
of  considering  it.  The  great  ends  of  public  policy  which  it 
was  intended  to  subserve  are  clearly  within  the  scope  of  legis- 
lative competency.  The  public  evils  which  it  was  intended  to 
suppress  are  the  most  formidable  to  the  peace  and  welfare  of 
society  which  those  who  make  or  administer  the  laws  are 
called  upon  to  encounter.  Assuming  that  the  legislature  have 
acted  in  good  faith,  that  they  have  not  wantonly  and  unneces- 
sarily invaded  private  rights  under  the  mere  pretence  of  pre- 
venting public  evils,  I  think  the  question  whether  the  public 
benefits  are  of  greater  weight  or  importance  than  the  individual 
losses  which  will  result  from  the  prohibition  of  the  sale  of 
intoxicating  liquors  as  a  beverage,  is  one  of  legislative  discre- 
tion, and  with  which  the  judiciary  has  no  concern.  It  was  for 
the  legislature  to  determine  to  what  extent  it  was  necessary  to 
interfere  with  private  rights  in  order  to  accomplish  the  great 
ends  of  public  policy  which  they  had  in  view;  to  array  on  the 
one  side  the  serious  loss  of  property  and  derangement  of 
business  which  must  ensue  from  the  passage  of  this  law,  and 
on  the  other  the  appalling  statistics  of  intemperance,  pauper- 
ism and  crime,  and  then  determine  whether  the  public  neces- 
sity was  sufficiently  urgent  to  justify  the  individual  wrong. 

But  is  further  claimed  that  the  defendant  should  be  discharged 
from  custody. 

2.  Because  it  does  not  appear,  from  the  complaint  under 
which  he  was  arrested  and  convicted,  that  he  sold  liquor  which 
was  not  imported.  That,  by  the  true  construction  of  the  ex- 
ception at  the  close  of  the  first  section  of  the  act,  the  unre- 
stricted sale  of  an  imported  liquor  is  permitted.  The  language 
of  this  exception  is  as  follows:  "This  section  shall  not  apply 
to  liquor,  the  right  to  sell  which  in  this  state  is  given  by  any 
law  or  treaty  of  the  United  States."  It  is  said,  that  as  this 
clause  occurs  in  a  penal  statute,  and  is  part  of  the  definition 
of  the  ofivnce  which  it  is  the  intention  of  the  law  to  prohibit 
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and  punish,  it  must  be  strictly  construed.  This  may  be  so; 
but  a  literal  construction  of  the  clause  will  render  it  entirely 
nugatory.  The  rights  of  those  whose  interests  are  protected 
by  the  exception  forbid  such  a  construclion.  There  is  no  law 
or  treaty  of  the  United  States  by  which  the  right  to  sell  any 
description  of  liquor  is  given  directly  or  indirectly.  The  right 
to  sell  liquor  or  other  property  is  not  given  by  any  law  of  the 
United  States  or  the  state  of  New  York.  It  exists  as  a  neces- 
sary incident  to  ihe  right  of  property,  independently  of  any 
positive  law.  It  has  been  held  by  the  courts  of  the  United 
States  that  the  right  to  sell  liquor  of  a  certain  description  and 
in  a  certain  condition,  is  secured  by  the  operation  of  certain 
laws  of  the  United  States  against  any  restraint  of  the  right  of 
sale  by  state  legislation.  That  is  to  say,  when  the  act  of 
congress  authorizes  the  importation  of  liquor,  the  right  of  the 
importer  to  sell  it  results  as  a  necessary  incident  to  the  right 
to  import,  and  is  secured  to  him  against  any  interference  on 
the  part  of  the  state  legislature  by  the  paramount  authority 
of  congress.  The  question  then  is,  what  description  of  liquor 
is  it  the  right  to  sell  which,  notwithstanding  any  prohibition 
by  the  laws  of  this  state,  is  derived  from  or  secured  by  the 
act  of  congress?  It  is  imported  liquor,  in  the  casks  or  pack- 
ages in  which  it  was  imported.  The  exception  from  the  pro- 
hibition is  exactly  coextensive  with  the  right  to  sell  secured  by 
the  act  of  congress;  and  the  exception  was  plainly  and  solely 
intended  to  avoid  a  conflict  between  the  state  and  federal 
laws.  Any  other  construction  would  be  so  totally  at  variance 
with  the  whole  spirit,  scope  and  intention  of  the  entire  law  as 
in  my  judgment  to  be  utterly  inadmissible. 

The  rules  by  which  the  sages  of  the  law  have  ever  been 
guided  in  seeking  for  the  intention  of  the  legislature,  are  max- 
ims of  sound  interpretation,  which  have  been  accumulated  by 
the  experience,  and  ratified  by  the  wisdom  of  ages.  (Plowden's 
Rep.,  205.) 

The  resolutions  of  the  barons  of  the  exchequer  in  Heyderfs 
case  were  the  following:  "For  the  sure  and  true  interpreta- 
tion of  all  statutes  in  general,  be  they  penal  or  beneficial,  re- 
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strictive  or  enlarging  of  the  common  law,  four  things  are  to 
be  discerned  and  considered: 

"  L  What  was  the  common  law  before  the  making  of  the 
act? 

"  2.  What  was  the  mischief  and  defect  against  which  the 
common  law  did  not  provide? 

"  3.  What  remedy  the  parliament  hath  resolved  and  appoint- 
ed to  cure  the  disease  of  the  commonwealth? 

"4.  The  true  reason  of  the  remedy.  And  it  was  held  to  be 
the  duty  of  the  judges  at  all  times  to  make  such  construction 
as  should  suppress  the  mischief  and  advance  the  remedy,  put- 
ting down  all  subtle  inventions  and  evasions  for  continuance 
of  the  mischief,  et  pro  privato  commodo,  and  adding  force  and 
life  to  the  cure  and  remedy  according  to  the  true  intent  of  the 
makers  of  it  pro  bono  publico."  (3  Reports,  7.) 

Surely  we  are  not  called  upon  to  reverse  these  admirable 
rules  for  the  construction  and  interpretation  of  statutes,  and  so 
to  construe  this  act  as  will  certainly  and  clearly  advance  the 
the  mischief  which  it  was  intended  to  suppress,  and  suppress 
the  remedy  which  it  was  intended  to  advance. 

It  is  further  claimed  that  the  defendant  is  entitled  to  his  dis- 
charge. 

3.  Because  the  proceedings  against  him  were  in  violation 
of  law  and  void.  I  can  perceive  no  substantial  error  in  these 
proceedings  down  to  the  time  when  the  defendant  was  brought 
before  the  county  judge  upon  the  warrant  issued  by  that  magis- 
trate for  his  arrest. 

He  then  demanded  that  his  examination  should  be  taken, 
and  offered  bail  for  his  appearance  at  the  next  court  of  Ses- 
sions of  Dutchess  county.  This  was  refused,  and  he  was  there- 
fore tried  and  convicted  before  a  court  of  Special  Sessions  held 
by  said  county  judge.  In  refusing  an  examination  or  to  take 
bail  for  the  appearance  of  the  defendant,  I  think  the  county 
judge  committed  an  error  which  was  fatal  to  the  validity  of 
all  the  subsequent  proceedings  against  the  defendant.  The 
examination  of  the  defendant,  should  have  been  taken  by  the 
county  judge;  and  if  upon  the  examination  of  the  whole  mat- 
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ter  it  appeared  either  that  no  offence  was  committed,  or  that 
there  was  no  probable  cause  for  charging  the  defendant  there- 
with, he  should  have  been  discharged.  If  there  was  probable 
cause  to  believe  the  defendant  guilty,  bail  should  have  been 
taken  if  offered  by  the  defendant  for  his  appearance  at  the 
next  court  having  cognizance  of  the  offence.  (2  R.  S.,  708, 
709,  710.) 

A  court  of  Special  Sessions  is  one  of  limited  jurisdiction, 
deriving  all  its  power  from  the  statute.  It  could  only  acquire 
jurisdiction  over  the  person  of  the  defendant  upon  his  request 
to  be  tried  before  it,  or  his  omission  for  twenty-four  hours  after 
being  required  to  do  so  to  give  bail  for  his  appearance  accord- 
ing to  law.  (2  R.  S.,  711,712.) 

I  think  the  conviction  of  the  defendant  was  void  and  does 
not  authorize  his  detention  in  custody. 

Proceedings  in  both  cases  reversed. 
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SUPREME  COURT,  Erie  General  Term.     September,  1855. 
Green,  Bowen  and  Mullett,  Justices. 

JAMES  G.  WYNEHAMER,  Pl'ff  in  error  vs.  THE  PEOPLE,  &c., 
Def  'ts  in  error. 

Bills  of  exceptions  in  criminal  cases  were  unknown  to  the  common  law. 
They  are  given  by  statute,  aud  their  office  is  to  bring  up  for  review  ques- 
tions of  law  decided  at  the  trial.  They  are  limited  to  exceptions  taken  on 
the  trial  of  the  main  issue,  and  are  not  available  as  to  decisions  made  on 
the  trial  of  preliminary,  or  collateral  questions. 

Decisions  made  on  a  motion  to  quash  an  indictment  on  the  grounds  of  irregu- 
larity in  organizing  the  grand  jury,  and  on  the  trial  of  an  issue  joined  on  a 
challenge  to  the  array  of  jurors,  are  not  reviewable  on  a  bill  of  exceptions. 

The  last  clause  of  the  first  section  of  the  act,  entitled  "  an  act  for  the  pre- 
vention of  intemperance,  pauperism  and  crime,"  passed  April  9,  1855,  does 
not  exempt  imported  liquors  from  the  operation  of  that  act,  after  they  have 
passed  from  the  ownerslu'p  of  the  importer. 

The  provisions  of  the  first  section  of  the  act  prohibiting  the  sale  of  intoxicat- 
ing liquors,  are  not  in  contravention  of  that  clause  of  the  constitution  of 
this  state,  which  declares,  that  "  no  person  shall  be  deprived  of  life,  liberty 
and  property  without  due  process  of  law.' 

This  case  was  brought  up  on  a  writ  of  error  to  the  Court  of 
Sessions  of  Erie  county.  The  indictment  was  as  follows: 

State  of  New  York,  County  of  Erie,  ss : 

The  jurors  of  the  people  of  the  state  of  New  York,  in  and 
for  the  body  of  the  county  of  Erie,  upon  their  oaths  present, 
that  James  G.  Wynehamer,  on  the  fifth  day  of  July,  in  the 
year  one  thousand  eight  hundred  and  fifty-five,  at  the  city  of 
Buffalo,  in  the  county  aforesaid,  without  having  any  lawful 
authority,  willfully  and  unlawfully  did  sell  to  some  person  unau- 
thorized by  law  to  sell  intoxicating  liquor,  to  the  jurors  afore- 
said unknown,  intoxicating  liquor,  to  wit:  one  gill  of  rum, 
one  gill  of  brandy,  one  gill  of  whisky,  one  gill  of  gin,  one 
gill  of  wine,  one  gill  of  strong  beer,  one  gill  of  cordial — the 
said  intoxicating  liquor  then  and  there  not  being  alcohol 
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manufactured  by  the  said  James  G.  Wynehamer,  or  pure  wine 
manufactured  by  the  said  James  G.  Wynehamer  from  grapes 
grown  by  him,  without  having  filed  in  the  office  of  the  clerk 
of  the  county  of  Erie,  any  undertaking  approved  by  the  county 
judge  of  the  county  of  Erie,  according  to  the  provision  of  the 
second  section  of  an  act  of  the  legislature  of  the  state  of  New 
York,  entitled  "  An  act  for  the  prevention  of  intemperance, 
pauperism  and  crime,"  passed  April  9th,  1855;  and  the  sale 
of  which  said  intoxicating  liquor,  in  the  manner  aforesaid, 
then  and  there  not  being  authorized  by  any  law  or  treaty  of 
the  United  States;  and  no  right  then  and  there  to  sell  the 
aforesaid  intoxicating  liquor,  then  and  there  being  given  by 
any  law  or  treaty  of  the  United  States;  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  the  people  of  the  state  of  New  York,  and  their 
dignity. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  the  said  James  G.  Wynehamer  on  the 
sixth  day  of  July,  in  the  year  last  aforesaid,  at  the  city  and  in 
the  county  aforesaid,  without  any  lawful  authority  willfully 
and  unlawfully  did  sell  to  some  person  unauthorized  by  law  to 
sell  intoxicating  liquor,  to  the  jurors  unknown,  intoxicating 
liquor,  to  wit:  one  gill  of  rum,  one  gill  of  brandy,  one  gill  of 
whisky,  one  gill  of  gin,  one  gill  of  wine,  one  gill  of  strong 
beer,  one  gill  of  cordial — the  said  intoxicating  liquor  then  and 
there  not  being  alcohol  manufactured  by  the  said  James  G. 
Wrynehamer,  or  pure  wine  manufactured  by  the  said  James  G. 
Wynehamer,  from  grapes  grown  by  him;  without  having  filed 
in  the  office  of  the  clerk  of  the  county  of  Erie,  any  under- 
taking, approved  by  the  county  judge  of  said  county,  according 
to  the  provisions  of  the  second  section  of  an  act  of  the  legis- 
lature of  the  state  of  New  York,  entitled  "  An  act  for  the  pre- 
vention of  intemperance,  pauperism  and  crime,"  passed  April 
9th,  1855;  and  the  sale  of  which  said  intoxicating  liquor,  in 
the  manner  aforesaid,  was  not  then  and  there  authorized  by 
any  law  or  treaty  of  the  United  States,  and  no  right  then  and 
there  to  sell  the  aforesaid  intoxicating  liquor,  then  and  there 


ERIE,   SEPTEMLER,  1855.  379 

Wynehamer  v.  The  People. 

being  given  by  any  law  or  treaty  of  the  United  States,  contrary 
to  the  form  of  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  of  the  people  of  the  state  of  New  York, 
and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid;  do  further 
present,  that  the  said  James  G.  Wynehamer  on  the  seventh  day 
of  July,  in  the  year  one  thousand  eight  hundred  and  fifty-live, 
at  the  city  and  in  the  county  aforesaid,  without  any  lawful 
authority,  willfully  and  unlawfully  did  sell  to  some  person 
unauthorized  by  law  to  sell  intoxicating  liquor,  to  the  jurors 
aforesaid  unknown,  intoxicating  liquor,  to  wit:  one  gill  of  rum, 
one  gill  of  brandy,  one  gill  of  whiskey,  one  gill  of  gin,  one 
gill  of  wine,  one  gill  of  strong  beer,  one  gill  of  cordial — the 
said  intoxicating  liquor  then  and  there  not  being  alcohol  manu- 
factured by  the  said  James  G.  Wynehamer,  or  pure  wine 
manufactured  by  the  said  James  G.  Wynehamer,  from  grapes 
grown  by  him,  without  having  filed  in  the  office  of  the  clerk 
of  the  county  of  Erie,  any  undertaking,  approved  by  the 
county  judge  of  said  county,  according  to  the  provisions  of  the 
second  section  of  an  act  of  the  legislature  of  the  state  of 
New  York,  entitled  "  An  act  for  the  prevention  of  intemper- 
ance, pauperism  and  crime,"  passed  April  9th,  1855;  and  the 
sale  of  which  said  intoxicating  liquor  then  and  there  not  being 
authorized  by  any  law  or  treaty  of  the  United  States,  and  no 
right  then  and  there  to  sell  the  aforesaid  intoxicating  liquor, 
then  and  there  being  given  by  any  law  or  treaty  of  the  United 
States,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  the  people  of  the  state 
of  New  York  and  their  dignity. 

ALBERT  SAWIN,  District  Attorney. 

The  defendant  pleaded  not  guilty. 

The  cause  came  on  for  trial  in  the  Court  of  Sessions,  on  the 
20th  July,  1856. 

The  counsel  for  the  defendant  moved  to  quash  the  indictment 
because,  among  other  things,  of  irregularity  in  impanneling 
and  organizing  the  grand  jury  who  found  the  indictment. 
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After  hearing  the  motion  argued  by  counsel,  the  court  denied 
the  motion,  to  which  decision  the  counsel  for  the  defendant 
excepted. 

A  challenge  to  the  array  of  jurors  was  then  interposed  as 
follows:  "  and  hereupon  the  said  James  G.  Wynehamer,  chal- 
lenges the  array  of  the  said  panel  because  he  saith  six  days 
notice  of  the  drawing  of  said  jury  was  not  given  in  the  manner 
required  by  law.  That  no  sheriff  or  county  judge  was  present 
at  the  drawing  of  said  jury.  That  such  jurors  were  not  sum- 
moned by  the  sheriff  six  days  before  the  first  day  of  court.  That 
no  list  of  jurors  drawn  was  made  or  certified  by  the  clerk,  or 
delivered  to  the  sheriff  as  required  by  law.  That  the  officers 
who  summoned  said  jurors  have  not  made  any  proper  or  legal 
return,  nor  is  there  any  proper  return  of  lists  of  jurors  delivered 
to  the  sheriff  to  summon.  That  the  return  of  the  lists  of 
jurors  delivered  to  him  to  be  summoned  does  not  specify  the 
jurors  summoned,  nor  the  manner  in  which  each  was  notified. 
That  some  of  said  jurors  were  summoned  by  Alvah  P.  Hamilton, 
who  was  not  duly  authorized  or  empowered  to  summon  jurors, 
and  this  he  is  ready  to  verify,  wherefore  he  prayeth  judgment 
that  the  panel  may  be  quashed." 

To  which  challenge  the  following  plea  was  interposed. 

"  The  said  people,  by  Albert  Sawin,  district  attorney,  to  the 
above  challenge  answers  and  says,  that  none  of  the  matters 
therein  set  forth  are  true  and  therefore  he  prays  said  challenge 
go  for  naught." 

The  counsel  for  both  parties  agree  that  the  issue  of  fact  joined 
on  said  challenge  should  be  tried  by  the  court,  and  the  counsel 
for  the  prosecution  proceeded  to  examine  witnesses  in  support 
of  the  challenge.  After  hearing  the  evidence,  the  court  decided 
the  challenge  was  not  well  taken,  to  which  decision  the  de- 
fendant's counsel  excepted. 

A  jury  was  then  impanneled,  and  the  counsel  for  the  people 
introduced  evidence  tending  to  show,  that  on  several  times  and 
occasions,  between  the  fourth  and  fourteen  days  of  July,  1855, 
the  defendant  sold  and  delivered  to  several  persons,  in  quanti- 
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ties  less  than   one  pint,   brandy,  at  his  bar   in  Buffalo,  which 
was  drank  on  his  premises. 

After  the  prosecution  had  rested  the  case,  the  counsel  for 
the  defendant  requested  the  court,  either  to  discharge  the 
defendant,  or  to  direct  the  jury  to  find  a  verdict  of  not  guilty, 
on  the  following  grounds. 

1st.  That  it  does  not  appear  that  any  offence  has  been  com- 
mitted by  the  defendant. 

2nd.  That  the  charge  in  the  indictment  was  not  proved. 

3rd.  That  it  does  not  appear  but  that  the  liquor  alleged  to 
have  been  sold,  was  liquor  the  right  to  sell  which  was  given 
by  laws  or  treaties  of  the  United  Stales. 

4th.  It  does  not  appear  but  the  liquor  sold  was  imported  into 
this  country  by  defendant,  from  foreign  countries  in  pursuance 
of  the  United  States  laws. 

5th.  That  the  first  section  of  the  act  entitled  "  An  act  for 
the  prevention  of  intemperance,  pauperism  and  crime,"  is  in 
violation  of  the  constitution  of  this  state  and  of  the  United 
States,  and  is  void. 

6th.  That  the  fourth  section  of  said  act  is  likewise  contrary 
to  said  constitution  and  is  void. 

7th.  That  the  whole  act  is  also  unauthorized  by  and  in  conflic1 
with  the  laws  and  treaties  of  the  United  States  and  the  con 
stitution  of  the  state  of  New  York,  and  is  void. 

8th.  That  it  does  not  appear  but  that  the  liquor  sold  by  the 
defendant,  if  any,  was  authorized  to  be  sold  by  the  statute 
above  referred  to. 

The  court  overruled  each  of  the  objections,  and  the  defend 
ant's  counsel  excepted. 

The  defendant's  counsel  then  offered  to  prove  that  the  liquor 
sold  by  him  was  imported  into  this  state  from  foreign  countries, 
under  and  in  pursuance  of  the  revenue  laws  of  the  United 
States,  and  that  the  legal  duties  had  been  paid  thereon,  that 
the  defendant  purchased  said  liquor  from  the  importers  in  the 
imported  packages,  and  that  the  same  was  drawn  from  such 
packages  and  sold  to  the  persons,  and  at  the  times  proved  by 
the  witnesses  for  the  people. 
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The  counsel  for  the  people  objected  to  this  evidence  as  im- 
materi;!.  The  court  sustained  the  objection  and  excluded  the 
evidence,  and  the  defendant's  counsel  excepted. 

The  defendant's  counsel  then  offered  to  prove  that  the  liquor 
sold  by  him  was  owned  by  him  on  and  before  the  third  day  of 
July,  1855. 

The  counsel  for  the  people  objected  to  this  evidence  as  im  • 
material,  the  court  sustained  the  objection  and  the  defendant's 
counsel  excepted. 

The  evidence  being  closed,  the  counsel  for  the  defendant  asked 
the  court  to  direct  the  jury  to  acquit  the  defendant,  on  each 
and  all  the  grounds  before  stated  by  him.  The  court  refused 
so  to  charge,  and  the  defendant's  counsel  excepted. 

The  jury  found  the  defendant  guilty,  and  judgment  being 
rendered  on  such  verdict  by  the  court,  the  defendant  sued  out  a 
writ  of  error  to  this  court. 

F.  J.  Fithian,  for  plaintiff  in  error. 

A.  Sawin  (Dist.  Attorney,)  for  the  people. 

By  the  Court,  GREENE,  J. — All  of  the  exceptions  taken  by 
the  defendant  to  the  rulings  of  the  court  below  on  the  motion 
to  quash  the  indictment  for  irregularity,  and  on  the  trial  of  the 
issue  joined  on  the  challenge  to  the  array  are  improperly  incorpo- 
rated in  the  bill  of  exceptions.  Bills  of  exceptions  in  criminal 
cases  were  unknown  to  the  common  law.  The  right  to  a  bill 
of  exceptions  in  such  a  case  is  given  by  statute.  Its  office  is 
to  bring  up  for  review  questions  of  law  made  and  decided  on  the 
trial.  But  the  statutes  which  give  the  right,  limit  it  to  exceptions 
taken  on  the  trial  of  the  main  issue.  It  is  not  extended 
to  such  as  are  taken  on  the  trial  of  preliminary  or  collateral 
questions,  (2  R.  S.  736,  S.  21;  The  People  v.  Freeman,  4  Denio, 
21,  per  Beardsley,  J.)  It  will  therefore  be  unnecessary  to  exa- 
mine the  various  questions  raised  by  those  exceptions,  as  our 
conclusion  on  them  either  way  could  not  affect  the  result.  The 
same  answer  must  be  given  to  many  of  the  questions  suggested 
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by  the  exceptions  taken  on  the  trial  of  the  main  issue  and  dis- 
cussed on  the  argument.  The  facts  proved  on  the  trial  do  not 
raise  the  questions,  and  any  opinion  which  we  might  express 
upon  them  would  be  the  mere  result  of  a  gratuitous  specu- 
lation upon  questions  in  which  the  defendant  has  no  legal 
interest. 

The  indictment  was  for  selling  brandy  (not  being  liquor,  the 
sale  of  which  was  authorized  by  the  laws  of  the  United  States) 
to  persons  not  authorized  to  sell  liquor  by  the  act  under  which 
the  indictment  was  found.  The  prosecutor  proved  several  sales 
by  the  defendant  of  brandy  at  his  bar  in  quantities  less  than  one 
pint,  which  liquor  was  drank  on  his  premises.  The  defendant 
offered  to  prove  that  the  brandy  sold  by  him  was  imported  from 
foreign  countries  under  the  revenue,  laws  of  the  United  States, 
that  the  duties  had  been  paid  thereon,  that  he  purchased  it  from 
the  importer  in  the  packages  in  which  it  was  imported,  and 
that  it  was  drawn  from  the  packages  and  sold  by  him,  as  proved 
on  the  trial.  The  evidence  was  rejected  as  immaterial  and  the 
defendant  excepted.  He  also  offered  to  prove  that  the  liquor 
in  question  was  owned  by  him  on  and  before  the  third  day  of 
July,  1855.  This  evidence  was  rejected  on  the  same  ground, 
and  the  defendant  excepted. 

Two  questions  of  law  arise  on  these  facts  and  exceptions: 
1st.  What  is  the  extent  of  the  prohibition  upon  the  sale  of 
liquor  contained  in  the  first  section  of  the  act  as  it  is  qualified 
by  the  second  and  other  sections,  and  2d.  Is  that  prohibition  a 
valid  legislative  act. 

That  part  of  the  first  section  that  bears  upon  these  questions 
is  in  these  word«:  "  Intoxicating  liquor  except  as  hereinafter 
provided  shall  not  be  sold  *  *  *  *  by  any  person  for  himself 
or  any  other  person  in  any  place  whatsoever."  Then  follows 
divers  provisions  prohibiting  the  giving  away  or  keeping  such 
liquor  in  certain  specified  places,  which  provisions,  as  they 
have  no  bearing  upon  the  questions  above  stated,  require  no 
examination.  The  last  clause  of  the  section  is  in  these  words: 
"  This  section  shall  not  apply  to  liquor  the  right  to  sell  which 
is  given  by  any  law  or  treaty  of  the  United  States." 
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The  second  section  provides  that  certain  persons  on  com- 
plying with  its  provisions  "  may  keep  for  sale  arid  may 
sell  intoxicating  liquor  and  alcohol  for  mechanical,  che- 
mical or  medicinal  purposes,  or  wine  for  sacramental  use." 
The  twenty-second  section  contains  several  provisions  in  rela- 
tion to  the  construction  of  the  act,  and  among  others  a  provision 
that  nothing  in  the  act  shall  be  construed  so  as  to  prevent  "  the 
importer  of  foreign  liquors  from  keeping  or  selling  the  same  in 
the  original  packages  to  any  person  authorized  by  the  act  to 
sell  such  liquors."  These  provisions  embody  all  the  prohibi- 
tions and  exceptions  material  to  the  questions  under  considera- 
tion contained  in  this  act. 

It  will  be  observed  that  this  act  contains  no  provisions 
excepting  any  liquor  specifically  from  the  operation  of  the 
prohibitory  clause.  The  exception  in  the  first  section  relates 
to  "  liquor  the  right  to  sell  which  is  given  by  any  law  or  treaty 
of  the  United  States."  No  law  or  treaty  of  the  United  States 
has  been  cited,  and  I  am  not  aware  that  any  exists,  expressly- 
giving  the  right  to  sell  any  specific  liquor.  But  there  are 
divers  laws  and  treaties  providing  and  stipulating  for  the 
admission  of  foreign  liquors  into  the  United  States  upon  cer- 
tain terms  prescribed  by  such  laws  and  treaties.  These  laws 
and  treaties  were  created  and  entered  into  in  pursuance  of  the 
power  conferred  upon  congress  by  the  constitution  of  the  Uni- 
ted States  "  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states  and  with  the  Indian  tribes."  («lrt.  I, 
§8.)  In  the  case  of  Brown  v.  The  State  of  Maryland  (12 
Wheat.)  it  was  held  by  the  Supreme  Court  of  the  United 
States  that  an  act  of  that  state  requiring  importers  to  take 
out  a  license  to  sell  imported  merchandise  was  repugnant  to 
the  provisions  of  the  constitution  of  the  United  States,  prohi- 
biting the  states  from  laying  duties  upon  imports.  Chief  Jus- 
tice Marshall  in  the  same  case  held  that  an  importer  of  foreign 
merchandise  who  had  imported  the  same  under  the  revenue 
laws  of  the  United  States  acquired  a  right  under  such  laws  to 
sell  the  imported  article  in  the  state  and  condition  in  which  it 
was  imported,  that  the  law  of  Maryland  was  a  regulation  of 
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foreign  commerce  and  as  such  was  in  conflict  with  the  revenue 
laws  of  the  United  States.  Justice  Thompson  dissented  from 
the  positions  taken  by  the  chief  justice,  and  insisted  upon  the 
right  of  the  state  to  levy  the  license  tax  as  a  legitimate  exer- 
cise hoth  of  its  power  of  taxation  and  its  power  to  regulate  its 
own  internal  trade,  holding  that  the  importer  acquired  no  right 
under  the  laws  of  the  United  States  to  sell  the  imported  article 
independent  of  state  regulation.  In  the  cases  of  Pierce  v.  The 
State  of  New  Hampshire,  Thurlow  v.  The  State  of  Massachu- 
setts, and  Fletcher  v.  The  State  of  Rhode  Island,  commonly 
known  as  the  "  license  cases,"  (5  How.  S.  C.  R.,  p.  1,)  the 
question  as  to  the  right  of  the  states  to  regulate  and  prohibit 
the  sale  of  liquors,  the  importation  of  which  was  authorized 
by  the  laws  of  the  United  States,  was  brought  before  the  same 
court.  The  statute  of  Massachusetts  under  which  one  of  the 
cases  originated  made  it  unlawful  for  any  person  to  sell  intoxi- 
cating liquor  without  a  license,  in  quantities  less  than  twenty- 
eight  gallons.  The  law  also  contained  an  express  provision 
that  the  selectmen  in  whom  the  power  to  grant  licenses  was 
vested,  should  not  be  compelled  to  grant  any  licenses.  The  stat- 
ute of  New  Hampshire  prohibited  the  sale  of  liquor  in  that  state 
in  any  quantity  without  a  license.  The  law  of  Rhode  Island 
contained  provisions  similar  to  those  contained  in  the  law  of 
Massachusetts.  The  defendants  were  indicted  and  convicted 
in  the  state  courts  for  violations  of  these  laws,  and  the  judg- 
ments being  affirmed  by  the  Supreme  Courts  of  the  states  re- 
spectively, were  carried  by  writs  of  error  to  the  Supreme  Court 
of  the  United  States.  In  that  court  it  was  contended  on  the 
authority  of  Brown  v.  Maryland,  that  the  laws  of  Massachu- 
setts and  Rhode  Island  were  void  on  the  ground  that  the  laws 
of  the  United  States  authorized  the  importation  of  the  liquor 
sold  by  the  defendants  in  those  cases  (which  liquor  had  been 
actually  imported)  and  that  the  state  laws  were  in  conflict  with 
those  of  the  United  States.  The  liquor  sold  by  the  defendant 
in  the  New  Hampshire  case  was  imported  from  Massachusetts, 
and  it  was  contended  that  the  law  of  that  state  was  repugnant. 
VOL.  IL  49 
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to   the  provision   of  the  constitution  authorizing  congress  to 
regulate  commerce  among  the  states. 

But  the  court  held  that  the  laws  of  the  states  must  be  con- 
strued as  applying  exclusively  to  the  domestic  trade  in  liquor, 
that  they  had  no  application  to  imported  liquor  in  the  hands 
of  importers,  that  they  did  not  interfere  with  his  right  to  sell 
in  the  original  packages  as  laid  down  in  Brown  v.  Maryland, 
and  were  not  for  that  reason  in  conflict  with  the  laws  of  the 
United  States  under  which  the  liquor  was  imported.  In  the 
New  Hampshire  case  it  was  held  that  the  state  law  was  a  regu- 
lation of  commerce  "  among  the  states  within  the  meaning  of 
the  constitution  and  so  within  the  power  of  congress.  But 
the  law  was  sustained  on  the  ground  that  the  power  of  con- 
gress and  the  state  legislature  were  concurrent  and  that  as  con- 
gress had  passed  no  law  regulating  commerce  among  the  states 
the  state  law  was  valid  until  congress  passed  some  law  con- 
flicting with  the  provisions  of  the  state  law.  Chief  Justice 
Taney  in  these  cases  reiterated  the  doctrine  laid  clown  by  Chief 
Justice  Marshall  in  Brown  v.  Maryland  and  held  that  the  right 
to  sell  imported  liquor  derived  from  the  United  States  was  con- 
fined to  the  importer  and  to  liquor  in  the  casks  or  packages  in 
which  it  was  imported  and  that  when  it  passed  from  his  hands 
it  ceased  to  be  an  import  and  became  subject  to  state  regula- 
tion. It  will  be  remembered  that  the  law  of  Massachusetts 
prohibited  sales  in  less  quantities  than  twenty-eight  gallons 
and  that  the  law  of  congress  authorized  the  importation  of 
the  same  liquor  in  quantities  of  fifteen  gallons  and  that  the  law 
could  be  sustained  upon  no  other  ground  than  that  assumed  by 
the  chief  justice  consistently  with  the  rule  asserted  by  the  ma- 
jority of  the  court,  in  Brown  v.  Maryland.  In  the  license 
cases.  Justices  Daniel,  Woodbury,  and  Grier  dissented  from 
the  doctrine  laid  down  by  the  chief  justice  and  by  Chief  Jus- 
tice Marshall  in  Brown  v.  Maryland  asserting  the  right  of  the 
importer  under  the  laws  of  the  United  States  to  sell  imported 
merchandize  uncontrolled  by  state  regulation.  The  soundness 
of  this  rule  is  questioned  by  those  learned  justices  and  Brown 
\.  Maryland  was  not  regarded  as  an  authority  for  the  rule. 
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The  question  was  not  directly  involved  in  either  case  and  it 
may  be  doubted  whether  it  is  not  still  open  to  discussion 
upon  principle.  But  it  will  be  perceived  that  the  right  to 
sell  imported  liquor  given  by  the  laws  of  the  United  States 
under  the  broadest  rule  laid  down  by  a  majority  of  the  court 
in  the  cases  cited  is  subject  to  two  important  qualifications. 
1st.  That  it  remains  in  the  hands  of  the  importer,  and  2d.  That 
it  shall  be  sold  in  the  condition  in  which  its  importation  is 
authorized,  that  all  sales  by  other  persons  or  in  any  other  quan- 
tity or  condition  than  that  in  which  it  is  imported  are  subject 
like  the  sales  of  all  other  property  to  such  regulations  as  may 
be  prescribed  in  state  laws. 

The  question  then  arises  as  to  the  true  construction  of  the 
exception  contained  in  the  first  section  of  the  prohibitory  act. 
The  plaintiff  in  error  contends  that  it  extends  to  all  liquors  in 
specie,  the  right  to  sell  which  under  any  circumstances  is  given  by 
the  laws  of  the  United  States.  The  repugnancy  of  this  con- 
struction to  the  entire  policy  of  the  act  as  manifested  by  its 
provisions,  is  too  plain  to  escape  observation  and  if  the  lan- 
guage of  the  exception  will  fairly  admit  of  two  constructions 
it  should  receive  that  which  will  best  harmonize  all  the  pro- 
visions of  the  act.  The  object  of  this  clause,  whatever  the 
effect  of  its  construction  may  be,  is  rendered  plain  by  a  refer- 
ence to  the  subject  matters  to  which  it  relates.  It  was  as- 
sumed by  the  legislature  that  a  right  to  sell  certain  liquor 
was  given  by  the  laws  of  the  United  States.  We  have  seen 
that  this  right  considered  in  its  utmost  extent  as  defined  by  the 
court  whose  province  it  is  to  give  a  construction  to  those 
laws  is  neither  general  as  to  persons  nor  in  its  application  to 
the  property  to  which  the  laws  in  question  relate.  The  right 
on  the  contrary  is  limited  to  certain  persons  and  qualified  by 
the  status  of  the  property.  While  it  is  in  the  hands  of  the  im- 
porter, and  in  the  condition  in  which  it  was  imported,  the  laws 
under  which  he  has  imported  it,  give  him  a  right  to  sell  it 
in  that  condition.  This  is  the  extent  of  the  right.  When  he 
parts  with  the  property,  or  changes  its  condition,  his  right  and 
all  right  to  sell  it,  derived  from  those  laws,  ceases.  It  is  no 
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longer  the  right  to  sell  which  is  given  by  the  laws  of  the 
United  States.  The  object  of  this  exception  in  the  first  section 
clearly  was  by  preserving  the  right  secured  by  the  laws  of  the 
United  States  to  avoid  collision  with  those  laws,  and  the  gen- 
eral exception  of  certain  liquors  in  specie,  from  the  operation 
of  the  first  section  which  is  claimed  from  a  literal  reading  of 
the  clause  in  question  should  be  controlled  by  the  limitations 
as  to  persons  and  the  qualifications  as  to  the  status  of  the  pro- 
perty which  are  annexed  to  the  right  of  sale  given  by  the  laws 
of  the  United  States,  so  that  the  provisions  of  the  first  section 
will  not  apply  to  imported  liquor  still  in  the  hands  of  the  im- 
porter and  in  the  casks,  bottles  or  packages  in  which  it  was  im- 
ported. The  propriety  of  this  construction  is  rendered  plain 
by  a  reference  to  the  language  of  the  22d  section  already 
quoted.  This  clause  whatever  its  purpose,  or  however  unne- 
cessarily inserted  may  be  resorted  to  on  this  question  of  con- 
struction as  evidence  of  the  intention  of  the  legislature.  The 
second  section  as  we  have  seen,  provided  that  certain  persons, 
on  the  conditions  therein  prescribed  might  sell  liquor  for  cer- 
tain purposes.  Importers  were  not  mentioned  in  this  section, 
nor  was  it  necessary  under  any  construction  of  section  first 
according  to  the  rule  laid  down  in  the  license  cases  that  im- 
porters should  be  mentioned  in  that  section,  but  the  legislature 
apparently  as  a  matter  of  precaution  inserted  the  clause  last 
cited  in  the  twenty-second  section.  It  refers  to  the  same  sub- 
ject matters  as  the  last  clause  of  section  first,  and  may  be  pro- 
perly read  in  connection  with  it,  and  when  these  two  clauses  are 
read  together  in  the  light  of  all  the  provisions  of  the  act,  I 
think  the  true  construction  of  the  first  section  is  reasonably 
plain.  It  follows  that  the  liquor  sold  by  the  defendant  was  not 
exempted  from  the  operation  of  that  section.  The  evidence 
offered  by  him  to  prove  that  it  had  been  imported  was  therefore 
immaterial  and  was  properly  rejected.  The  only  remaining 
question  is  as  to  the  validity  of  the  prohibition.  It  is  claimed 
by  the  defendant  that  the  prohibition  is  repugnant  to  the  pro- 
visions of  the  sixth  section  of  the  first  article  of  the  constitu- 
tion and  therefore  void.  That  part  of  the  section  in  question 
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to  which  the  prohibition  is  supposed  to  be  repugnant  is  in 
these  words:  "  No  person  *****  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use  without  just  compen- 
sation." 

I  do  not  understand  that  it  is  claimed  that  this  provision  of 
the  act  violates  the  prohibition  contained  in  the  last  clause  of 
that  part  of  the  section  above  quoted.  It  certainly  can  not  be 
maintained  that  this  part  of  the  act  provides  for  the  taking  of 
property  in  any  sense  of  the  term.  But  it  is  claimed  that  this 
prohibition  of  the  sale  of  liquor  does  in  effect  deprive  the 
owner  of  his  property  in  it.  The  argument  is  that  the  right 
to  sell  and  traffic  in  property  is  incident  to  and  inseparable 
from  the  title,  that  such  right  is  one  of  the  chief  elements  of 
its  value  and  that  a  law  prohibiting  the  exercise  of  this  right 
virtually  deprives  the  owner  of  his  property.  That  liquor  is 
property,  that  the  right  to  sell  property  is  one  of  its  recognized 
legal  incidents  and  that  "  due  process  of  law  "  which  the  con- 
stitution prescribes  as  the  only  condition  upon  which  the  owner 
of  property  can  be  deprived  of  it,  means  a  trial  and  judgment 
in  a  regular  judicial  proceeding  are  propositions  too  well  estab- 
lished to  admit  of  argument  or  require  the  support  of  autho- 
rity. But  that  the  right  to  sell  and  use  property  at  the  will 
of  the  owner  is  absolute  and  subject  to  no  restraint  can  not  be 
maintained  and  will  hardly  be  asserted.  The  rights  and  inter- 
ests of  individuals  are,  to  some  extent  at  least,  subordinate  to 
those  of  the  public  and  must  yield  to  them  in  cases  of  conflict. 
It  is  the  acknowledged  province  of  legislation  to  prescribe  by 
law  such  rules  concerning  the  title  to  property  and  its  sale  and 
use  as  will,  in  the  judgment  of  the  legislature,  most  effectually 
secure  to  the  owner  the  enjoyment  of  these  rights  on  the  one 
hand  and  on  the  other  protect  the  public  from  injuries  that 
may  result  from  the  exercise  of  them.  This  power  however 
is  subject  to  the  restraints  imposed  by  the  constitution  through 
which  in  this  state  the  legislature  derives  its  powers.  We 
have  then  only  to  compare  the  provision  heretofore  cited  of 
the  first  section  of  the  prohibitory  act  with  the  above  provi- 


390  DECISIONS  IN  CRIMINAL  CASES. 

VVyneharner  v.  The  People. 

sion  of  the  constitution,  and  from  such  comparison  to  determine 
whether  there  is  any  conflict  between  the  law  and  the  consti- 
tution. The  provision  of  the  first  section  as  qualified  by  the 
second  section  so  far  as  the  sale  of  liquor  is  concerned  is  in 
substance  that  intoxicating  liquor  except  for  mechanical, 
chemical  or  medicinal  purposes  shall  not  be  sold,  &c.  The 
provision  of  the  constitution  is  that  no  man  shall  be  deprived 
of  his  property  without  due  process  of  law.  The  question  is, 
does  this  prohibition  deprive  the  owner  of  liquor  of  that  pro- 
perty? It  does  not  deprive  him  of  the  possession  or  use  of  it; 
but  while  it  remains  in  the  state,  subject  to  the  law,  it  undoubt- 
edly diminishes  its  value;  and  hence  it  is  agreed,  that  the 
owner  is  to  that  extent  virtually  deprived  of  it.  Substantially 
the  same  prohibition  as  that  contained  in  our  present  constitu- 
tion, has  existed  in  all  our  constitutions  since  the  organization 
of  the  state  government;  and  under  each  of  these  constitutions 
laws  were  passed  imposing  restraints,  to  a  greater  or  less  ex- 
tent, upon  the  sale  of  liquor.  The  validity  of  those  laws  has 
never,  to  my  knowledge,  been  questioned.  But  the  difference, 
it  is  urged,  between  those  laws  and  the  present  law  is,  that 
those  laws  merely  regulated,  while  ibis  prohibits  such  sale.  It 
remains  to  be  seen  whether  there  is  any  difference  in  principle 
between  the  two  cases  when  they  are  regarded  with  reference 
to  the  objection  now  under  consideration.  The  only  cases 
cited  in  which  this  question  has  been  considered  by  this  court, 
are  those  of  The  People  v.  Berber  rich,  and  The  People  v.  Toyn- 
bee,  decided  at  a  general  term  in  the  second  district,  by  Jus- 
tices Brown,  Strong  and  Rockwell.  A  prosecution  was  com- 
menced in  each  case  before  a  magistrate,  upon  a  charge  of 
selling,  and  having  with  intent  to  sell,  intoxicating  liquor. 
Both  defendants  were  convicted,  and  in  Toynbee's  case  a  fine 
was  imposed  pursuant  to  the  statute,  and  a  judgment  of  forfeit- 
ure, directing  the  destruction  of  the  liquor,  was  rendered,  from 
which  judgment  the  defendant  appealed  to  this  court.  Bcr- 
berrick's  case  was  removed  by  certiorari  before  sentence.  An 
objection  was  taken  before  the  magistrate  in  Toynbee's  case, 
to  the  sufficiency  of  the  complaint,  and  also  to  the  jurisdiction 
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of  the  magistrate  to  proceed  to  try  the  case  after  the  defendant 
had  offered  to  give  bail  to  answer  to  an  indictment;  and,  as  I 
understand  the  opinion  of  Justice  Brown,  the  last  objection 
was  taken  in  Berberrich's  case.  Justice  Strong  held  both  ob- 
jections good,  and  my  recollection  of  Justice  Rockwell's  opinion 
(which  I  have  not  now  before  me)  is,  that  he  concurred  with 
Justice  Strong  as  to  the  validity  of  the  above  objections,  and 
concurred  in  the  judgment  on  that  ground  alone.  Justice 
Brown  held  that  the  last  objection  was  not  well  taken,  but  held 
that  the  first  section  of  the  law,  so  far  as  it  prohibits  the  sale 
of  liquor,  the  sections  or  provisions  which  provide  for  its  seiz- 
ure and  destruction,  and  several  other  provisions  under  which 
(as  I  understand  the  facts  from  the  several  opinions)  no  ques 
tions  were  raised  in  the  cases,  were  unconstitutional.  Justice 
Strong  concurred  in  this  opinion  as  to  the  unconstitutional ity 
of  the  prohibitory  clause  of  the  first  section,  and  the  judgments 
were  reversed.  Both  of  the  learned  justices  placed  their 
opinion  upon  the  ground  that  the  prohibition  of  the  sale  of 
liquor  was  virtually  depriving  the  owner  of  his  property  in  it. 
Justice  Strong  says:  "  The  protection  of  any  species  of  pro- 
perty must  necessarily  extend  to  its  essential  and  definitive 
characteristics,  especially  those  which  constitute  its  main  value. 
*  *  *  One  of  the  essential  characteristics  of  property  is  its 
vendibieness,  especially  for  the  principal  use  to  which  it  can 
be  appropriated.  *  *  That  the  manner  of  selling  it  rnay  be 
regulated,  so  long  as  the  right  is  essentially  preserved,  there 
can  be  no  doubt.  *  *  *  Upon  the  whole,  my  conclusion  is, 
that  the  right  of  property  extends  not  only  to  its  corpus,  but  to 
ordinary  and  essential  characteristics,  of  which  the  right  of 
sale  is  one,  and  that  it  can  be  controlled  only  so  far  as  to  pre- 
vent abuse,  without  destroying  such  characteristics."  The 
learned  justice,  speaking  of  our  former  excise  laws,  thus  states 
the  difference  between  the  present  statute  and  those  laws: 
l<  They  were,  however,  by  no  means  prohibitory  of  the  right; 
every  man  was  at  liberty  to  sell  in  quantities  exceeding  five 
gallons,  and  a  selected  class,  in  any  quantity."  In  conclusion, 
the  learned  justice  says:  "  I  consider  the  statute  in  question  as 
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mainly  prohibiting  the  sale  of  intoxicating  liquor  as  a  bever- 
age, and  destructive  of  its  principal  value;  and  with  that  im- 
pression, I  must  adjudge  it  to  be  null  and  void  to  that  extent." 
Justice  Brown,  speaking  of  the  character  of  the  act,  says: 
"  If  its  office  is  one  of  mere  regulation,  to  prescribe  by  whom 
and  to  whom  and  at  what  places  liquors  in  certain  quantities 
may  be  sold,  then  it  does  no  more  than  the  excise  law  which 
it  is  thought  to  supersede;  and  although  prejudicial  to  existing 
interests,  and  may  subject  certain  classes  to  some  privations 
and  inconvenience,  it  is  nevertheless  a  law  of  binding  obliga- 
tion, which  the  people  must  obey  and  the  tribunals  of  justice 
enforce."  Speaking  of  the  written  limitations  upon  legislative 
power,  contained  in  our  state  constitution,"  the  learned  justice 
adds:  "  They  were  intended  to  save  absolute  inherent  rights 
from  the  power  of  legislative  acts  which  interrupt  their  enjoy- 
ment or  impair  their  value.  *  *  *  There  can  be  no  property, 
in  the  legal  and  proper  sense  of  the  term,  where  neither  the 
owner  or  the  person  who  represents  the  owner  has  the  power 
of  the  sale  and  disposition.  That  which  can  not  be  used,  en- 
joyed or  sold,  is  not  property;  and  to  take  away  all  or  any  of 
these  incidents,  is  in  effect  to  deprive  the  owner  of  his  pro- 
perty." 

Both  of  the  learned  justices  from  whose  opinions  I  have 
quoted,  concede  the  power  of  the  legislature  to  regulate  the 
"  manner  of  selling,"  and  to  prescribe  "  by  whom  liquors  in 
certain  quantities  may  be  sold."  Upon  what  principle,  con- 
sistent with  this  constitutional  provision,  if  it  is  applicable  at 
all  to  this  species  of  legislation,  can  the  legislature,  in  the 
language  of  one  of  the  learned  justices,  prescribe  "  by  whom" 
liquors  in  certain  quantities  may  be  sold,  or  in  the  language 
of  the  other  learned  justice,  designate  a  "selected  class"  to  sell 
in  such  quantities,  while  it  prohibits  others  from  doing  the 
same  thing.  Those  who  do  not  happen  to  be  thus  "  prescribed" 
who  do  not  belong  to  the  "selected  class,"  and  who  may  hap- 
pen to  own  liquor  in  quantities  less  than  those  in  which  all 
are  authorized  to  sell,  would  be  as  effectually  "  deprived  of 
their  property"  under  such  a  law,  as  those  who  own  larger 
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quantities  are  so  deprived  by  this  law.  It  is  no  answer  to  say 
that  such  a  law  would  affect  but  few  persons  and  a  limited 
amount  of  property,  nor  that  its  object  is  to  regulate  "  only  so 
far  as  to  prevent  abuse."  The  protection  of  this  constitutional 
provision,  in  its  letter  and  spirit,  extends  in  equal  measure  to 
each  individual,  and  the  aggregate  population  of  the  state,  and 
to  all  property,  whether  its  value  is  measured  by  mills  or 
millions.  It  matters  not  whether  a  few  or  many  are  deprived 
of  their  properly,  or  whether  the  amount  of  which  they  are 
deprived  be  small  or  great,  whether  a  person  is  deprived  of  an 
inconsiderable  portion  or  all  of  his  property.  The  constitu- 
tional prohibition  is  not  fractional,  but  an  unit,  indivisible  and 
absolute.  It  regards  the  character  of  the  act,  and  not  the  extent 
of  its  consequences.  If  the  act  is  prohibited,  no  consideration 
of  consequences  can  change  its  character,  nor  can  it  be  palliated 
by  the  purpose  which  prompted  it,  however  laudable.  If, 
therefore,  a  law,  which  in  its  operation  diminishes  the  value 
of  property,  can  be  regarded  as  depriving  the  owner  of  it,  no 
law  that  produces  that  effect  can  be  sustained.  The  argument 
under  consideration,  when  followed  to  its  logical  consequences, 
will  not,  and  can  not  be  satisfied  with  the  overthrow  of  the 
law  in  question.  Many  of  our  police  and  sanitary,  and  all  of 
our  commercial  regulations,  our  quarantine  and  usury  laws, 
must  share  the  same  fate.  Their  effect  upon  property  is  the 
same,  the  difference  is  only  in  degree;  and  if  this  constitutional 
provision  applies  to  any  such  laws,  it  necessarily  prohibits  all. 
For  the  attempted  distinction  between  the  "  essential  character- 
istics" of  property  and  any  of  its  incidents  or  qualities  which 
are  regarded  as  elements  of  its  value,  whether  they  "  constitute 
its  main  value"  or  only  a  small  part  of  it;  and  between  laws 
which  "  subject"  "  certain  classes  to  some  privations"  and 
laws  which  affect  all  classes,  and  involve  great  privations, 
there  is  no  foundation  in  the  constitution,  whose  protection 
and  prohibition  arc  general,  nor,  I  respectfully  submit  in 
reason,  which  rejects  distinctions  when  it  fails  to  perceive  dif- 
ferences. The  validity  of  such  laws  rests  upon  no  restricted 
VOL.  II.  50 
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construction  of  this  constitutional  provision,  but  upon  a  prin- 
ciple of  the  common  law,  older  than  constitutions,  coeval  with 
the  earliest  civilized  ideas  of  property.  That  principle  is,  that 
every  man  shall  so  use  and  enjoy  his  own,  as  not  to  injure 
another,  and  especially  that  the  use  which  he  makes  of  his 
property  shall  not  work  a  public  evil.  This  is  another  incident 
to  the  right  of  property  as  inseparable  from  the  title  as  the 
right  of  sale,  or  any  other  right  of  enjoyment  annexed  to  it. 
The  legislature  which  exercises  the  sovereign  power  of  the 
state  is  clothed  with  the  power  and  charged  with  the  duty  of 
promoting  its  prosperity,  by  regulating  its  internal  commerce, 
and  holding  out  suitable  encouragement  to  the  industry  of  its 
citizens,  of  preserving  the  public  peace,  by  preventing  and 
punishing  crime,  and  guarding  the  health  and  morals  of  the 
people,  by  such  laws  and  regulations  as  in  its  judgment  may 
seem  likely  to  promote  these  objects.  Subject  only  to  the 
limitations  prescribed  by  the  constitution,  the  powers  of  the 
legislature  for  these  purposes  are  unlimited.  In  the  choice  of 
the  means  its  discretion  is  plenary.  If,  in  its  judgment,  the 
trade  in  any  article  is  incompatible  with,  or  dangerous  to  any 
of  these  objects  of  its  protection,  that  trade  may  be  regulated, 
restricted  or  prohibited  in  the  discretion  of  the  legislature.  It 
is  admitted  that  the  sale  may  be  controlled,  but  it  is  claimed 
that  it  can  be  done  "only  so  Jar"  "  as  to  prevent  abuse" 
According  to  this  proposition,  if  abuse  should  be  found  in- 
separable from,  or  so  generally  attendant  upon  the  exercise  of 
the  right,  as  to  render  the  permission  of  the  one,  and  the  pre- 
vention of  the  other  impracticable,  the  right  to  prohibit  would 
necessarily  follow.  Whether  this  abuse  is  so  intimately  con- 
nected with  this  traffic  is  a  question  of  fact,  proper  for  the 
consideration  of  the  legislature,  in  the  exercise  of  its  direction, 
to  ascertain  the  necessity  and  determine  the-  extent  of  its 
action;  but  this  is  an  inquiry  which  the  court  can  not  entertain 
in  considering  a  question  of  power.  The  foregoing  propositions 
can  not  be  more  clearly  illustrated  or  more  powerfully  enforced 
than  they  are  in  the  language  of  Chief  Justice  Marshall,  in 
Brown  v.  Maryland.  In  reply  to  the  argument  of  the  counsel 
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for  the  state,  in  favor  of  the  power  there  claimed,  to  lay  duties 
on  imports,  or  to  require  importers  to  procure  licenses  from  the 
state  to  sell  their  imports,  in  which  it  was  urged  that  the  states 
would  not  be  likely  to  impose  such  terms  as  to  discourage  or 
diminish  importation,  the  chief  justice  said — "  It  is  obvious 
that  the  same  power  which  imposes  a  light  duty  can  impose  a 
heavy  one,  one  which  amounts  to  prohibition.  Questions  of 
power  do  not  depend  on  the  degree  to  which  it  may  be  exer- 
cised. If  it  may  be  exercised  at  all,  it  must  be  exercised  at  the 
will  of  those  in  whose  hands  it  is  placed.  *  *  *  The  question 
is,  where  does  the  power  reside,  not  how  Jar  will  it  be  probably 
abused.  The  power  claimed  by  the  state  is,  in  its  nature,  in 
conflict  with  that  given  to  congress,  and  the  greater  or  less  ex- 
tent in  which  it  may  be  exercised,  does  not  enter  into  the 
inquiry  concerning  its  existence." 

The  law  of  this  state,  which  was  superseded  by  the  act  in 
question,  was  probably  as  favorable  an  illustration  of  the 
exercise  of  the  regulating  power  as  could  be  instanced.  I  un- 
derstand both  of  the  learned  justices,  whose  opinions  are  above 
quoted,  to  concede  the  validity  of  its  provisions.  And  yet  a 
slight  consideration  of  its  practical  effect  will  show  that  the 
alleged  "  absolute  and  inherent  rights"  of  the  owners  of  this 
property  did  not  escape  the  obnoxious  effect  attributed  to  the 
law  in  question,  but  that  on  the  contrary  it  interrupted  their 
enjoyment  and  impaired  "  their  value."  It  prohibited  all  but 
a  "  selected  class"  from  selling  in  less  quantities  than  five 
gallons,  and  thus  not  only  "  interrupted,"  but  destroyed  the 
right  to  that  extent.  It  circumscribed  the  market,  and 
decreased  the  demand  for  the  article  to  a  certain  extent,  and 
thus  "  impaired  its  value "  to  the  same  extent.  Similar 
illustrations  might  be  drawn  from  our  quarantine  and  health 
laws,  and  the  police  and  other  regulations  of  municipal  corpora- 
tions. But  I  propose  to  pursue  the  history  of  legislation  on 
this  subject,  and  to  examine  briefly  some  of  the  adjudications 
upon  the  laws  of  other  states.  By  the  law  of  Massachusetts, 
under  which  one  of  the  license  cases  arose,  all  persons  were 
prohibited  from  selling  liquors  in  quantities  less  than  twenty 
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eight  gallons,  without  a  license,  and  the  act  contained  a  pro- 
vision that  the  commissioners  of  excise  should  in  no  case  be 
compelled  to  grant  a  license  This  law  it  will  be  seen  exer- 
cised the  power  of  regulation  lo  an  extent  approaching  very 
nearly  to  practical  prohibition.  The  law  of  Rhode  Island, 
under  which  another  of  those  cases  arose,  contained  a  provision 
similar  to  that  of  the  Massachusetts  law,  fixing  the  minimum 
quantity  that  might  be  sold  without  a  license,  at  ten  gallons. 
The  law  of  New  Hampshire  went  still  further,  and  prohibited 
all  sales  without  a  license.  There  was  no  provision  in  the  law 
under  which  licenses  to  any  extent  could  be  procured  as  a 
matter  of  right.  The  power  of  granting  and  refusing  licenses 
was  to  be  exercised  in  the  discretion  of  the  officers,  designated 
for  that  purpose.  It  will  be  seen  that  absolute  prohibition 
might  result  from  the  operation  of  this  law.  That  this  was  the 
design  of  the  law,  and  the  effect  of  its  operation  in  a  great 
majority  of  cases,  no  one  can  doubt.  That  all  of  these  laws 
contained  unusually  stringent  restrictions  upon  the  sale  of 
liquor;  that  they  seriously  interrupted  the  enjoyment  and  im- 
paired the  value  of  the  right  of  sale,  no  one  will  deny;  but 
whether  the  right,  in  the  language  of  Justice  Strong,  was  even 
"  essentially  preserved  "  by  the  New  Hampshire  law,  might 
well  be  doubted.  As  was  natural,  these  laws  encountered 
sturdy  opposition  from  the  interests  so  seriously  affected  by 
them.  They  were  subjected  to  the  most  searching  judicial 
scrutiny,  and  their  validity  was  affirmed  by  the  Supreme  Courts 
of  the  respective  states.  The  constitution  of  each  of  those 
states  contained  the  same  prohibition  against  depriving  citizens 
of  their  property,  "  without  due  process  of  law,1'  as  is  relied 
on  in  this  case;  and  yet  it  is  a  remarkable  fact,  that  in  all  the 
discussions  which  these  cases  underwent  in  the  state  courts, 
this  objection  was  not  suggested.  The  question,  as  we  have 
seen,  which  was  argued  in  the  Supreme  Court  of  the  United 
States  was,  whether  those  laws  were  in  conflict  with  those  of 
congress,  regulating  commerce.  The  question  now  under  con- 
sideration could  not  arise  in  that  court,  and  for  that  reason  the 
decided  opinions  of  the  chief  justice  and  other  members  of  the 
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court,  in  favor  of  the  right  of  the  states  to  prohibit  entirely 
the  domestic  traffic  in  liquor,  can  not  be  regarded  as  aulhority 
in  the  strict  sense  of  the  term  on  this  point.  But  the  construc- 
tion by  that  court  of  the  state  laws,  which  in  their  terms 
comprehended  all  liquors,  limiting  their  application  to  the 
domestic  trade  for  the  purpose  of  maintaining  the  validity  of 
those  laws,  shows  the  high  sense  entertained  by  that  court  ol 
the  importance  of  preserving  in  its  utmost  latitude  the  power 
of  the  states  to  control  by  restrictions  or  prohibitions  its 
domestic  trade.  A  legislative  recognition  of  the  same  princi- 
ple equally  significant,  is  found  in  the  excise  laws  passed  by 
congress  in  1794  and  18 13,  each  of  which  contained  a  proviso 
that  no  license  to  sell  liquor  should  be  granted  under  the  law 
to  any  person  who  was  prohibited  from  selling  by  the  laws  of 
any  state. 

Another  instance  of  the  exercise  of  this  power  of  regulation 
to  the  extent  of  absolute  prohibition  is  furnished  by  the  embargo 
law  passed  by  congress  in  1807,  which  prohibited  all  importa- 
tion and  exportation  to  or  from  any  foreign  country.  The  laws 
were  by  their  terms  unlimited  as  to  the  time  of  their  duration 
and  were  maintained  in  full  force  for  nearly  two  years.  It  was 
objected  to  them  that  the  constitutional  power  to  regulate  com- 
merce under  which  the  law  was  passed  did  not  authorize 
congress  to  destroy  commerce  as  those  acts  confessedly  did. 
The  question  was  raised  in  the  District  Court  of  the  United 
States,  for  the  district  of  Massachusetts  in  the  case  of  the 
United  States  v.  The  Brigantine  William,  (2  Hall's  Law 
Journal,  253,)  in  which  a  libel  was  filed  to  enforce  a  forfeiture 
of  the  vessel  for  being  engaged  in  the  exportation  oj'  merchan- 
dise in  violation  of  those  laws.  It  was  argued  in  behalf  of 
the  claimant  that  the  acts  of  congress  were  utterly  void;  that 
there  was  not  only  an  entire  want  of  power  in  the  constitution 
to  prohibit  commerce,  but  that  the  act  was  in  direct  violation 
of  the  grant  of  power  to  regulate,  which  necessarily  implied 
the  duty  of  preserving  the  thing  to  be  regulated.  The  court 
held  the  law  to  be  constitutional.  Davis,  district  judge,  in  an 
elaborate  opinion,  examined  the  question  in  all  its  bearings. 
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In  discussing  the  questions  as  to  the  nature  and  extent  of 
legislative  power,  and  the  restrictions  upon  it  which  could  be 
enforced  by  the  judiciary,  the  learned  judge  said,  "  affirmative 
provisions  and  express  restrictions  contained  in  the  constitution 
are  sufficiently  definite  to  render  decisions,  probably  in  all 
cases,  satisfactory,  and  the  interference  of  the  judiciary  with 
the  legislature,  to  use  the  language  of  the  constitution,  would 
be  reduced  to  *  cases  '  easily  to  be  understood,  and  in  which 
the  superior  commanding  will  of  the  people,  who  established 
the  instrument,  would  be  clearly  and  peremptorily  expressed. 
To  extend  the  censorial  power  further,  and  especially  to  extend 
it  to  the  degree  contended  for  in  the  objections  under  consid- 
eration, would  be  found  extremely  difficult,  if  not  impracticable 
in  execution.  To  determine  where  the  legitimate  exercise  of 
discretion  ends,  and  usurpation  begins,  would  be  a  task  most 
delicate  and  arduous.  Before  a  court  can  determine  whether 
a  given  act  of  congress,  bearing  relation  to  a  power  with  which 
it  is  vested,  be  a  legitimate  exercise  of  that  power  or  transcend 
it,  the  degree  of  legislative  discretion  admissible  in  the  case 
must  first  be  determined.  Legal  discretion  is  limited.  *  *  *  * 
Political  discretion  has  a  far  wider  range.  It  embraces,  com- 
bines, and  considers  all  circumstances,  events  and  projects, 
foreign  or  domestic,  that  can  affect  the  national  interests. 
Legal  discretion  has  not  the  means  of  ascertaining  the  grounds 
upon  which  political  discretion  may  have  proceeded.  It  seems 
admitted  that  necessity  might  justify  the  acts  in  question.  But 
how  shall  legal  discussion  determine  that  political  discretion, 
surveying  the  vast  concerns  committed  to  its  trust,  and  the 
movements  of  conflicting  nations,  has  not  perceived  such  neces- 
sity." Speaking  of  the  objects  for  which  this  power  may  be 
exercised,  the  learned  judge  said,  "  the  mode  of  its  management 
is  a  consideration  of  great  delicacy  and  importance,  but  the 
national  right  or  power,  under  the  constitution,  to  adapt  regu- 
lations of  commerce  to  other  purposes  than  the  mere  advance- 
ment of  commerce,  appears  to  me  unquestionable."  The  late 
Justice  Story,  in  commenting  upon  this  provision  of  the  con- 
stitution, and  in  the  same  connection  on  the  embargo  laws, 
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and  the  question  involved  in  the  case  just  cited,  says:  "  No  one 
can  reasonably  doubt  that  the  laying  of  an  embargo,  suspend- 
ing commerce  for  a  limited  period,  is  within  the  scope  of  the 
constitution.  But  the  question  of  difficulty  was,  whether  con- 
gress, under  the  power  to  regulate  commerce  with  foreign  na- 
tions, could  constitutionally  suspend  and  interdict  it,  wholly, 
for  an  unlimited  period,  that  is  by  a  permanent  act,  having  no 
limitation  as  to  duration,  either  of  the  act  or  of  the  embargo. 

*  *  *  An   appeal  was  made  to  the  judiciary  upon  the  ques- 
tion, and  it  having  been  settled  to  be*  constitutional  the  decision 
was  acquiesced  in,  though  the  measure   bore  with  almost  un- 
exampled severity    upon    the    eastern  states,  and  its  ruinous 
effects   can    still    be    traced    along  their  extensive  sea-board. 

*  *  *  *     Non-intercourse   and  embargo  laws  are  within  the 
range  of  legislative  discretion;  and  if  congress  have  the  power 
for  purposes  of  safety  of  preparation  or  counteraction,  to  sus- 
pend commercial  intercourse   with   foreign  nations,  they  are 
not  limited  as  to  duration,  any  more  than  as  to  the  manner  and 
extent  of  the  measure." 

The  effect  of  these  laws  upon  private  properly  was  far  more 
extensive  and  destructive  than  any  that  can  possibly  result 
from  the  law  in  question.  The  right  to  export  property,  de- 
signed and  valuable  only  for  that  purpose,  was  one  of  those 
*'  essential  and  definitive  characteristics  which  constituted  its 
main  value."  The  prohibition  was  "  destructive  of  its  princi- 
pal value,"  and  property  of  the  value  of  many  millions  was 
rendered  worthless  by  their  operation.  The  constitution  of 
the  United  States  contains  the  same  restrictions  upon  the  legis- 
lative power  of  congress  that  is  imposed  by  the  constitution 
of  our  state  upon  its  legislature,  that  no  man. shall  be  deprived 
of  his  property  without  due  process  of  law.  But  in  all  the 
opposition  which  the  embargo  laws  encountered,  the  objec- 
tion that  they  violated  this  provision  of  the  constitution  oc- 
curred to  none  of  its  astute  and  able  opponents. 

The  case  of  The  William  is  a  direct  authority  for  the  pro- 
position that  the  national  government,  under  the  constitutional 
grant  of  power  to  regulate  commerce,  may  restrict  it  in  its 
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discretion,  that  such  restriction  may  be  carried  to  the  extent  of 
absolute  prohibition,  and  that  this  power  is  not  restricted  to 
measures  exclusively  beneficial  to  commerce,  but  that  it  may 
be  exercised  as  an  instrument  for  other  purposes  of  general 
policy  and  interest.  These  propositions  may,  in  my  opinion, 
be  rested  with  equal  safety  upon  the  authority  of  this  case, 
and  the  conclusive  reasoning  by  which  it  is  sustained.  The 
powers  of  congress  are  enumerated  in  the  constitution,  and  are 
expressly  restricted  to  those  so  enumerated.  The  power  in 
question  is  limited  to  commerce  with  foreign  nations,  and 
among  the  states.  That  the  same  power  over  internal  commerce 
is  reserved  in  all  its  amplitude  by  the  several  states,  is  not 
questioned,  and  that  a  state,  by  virtue  of  its  powers  of  original 
sovereignty,  which  are  merely  limited  by  specific  restrictions 
and  not  enumerated  in  its  constitution,  may,  in  the  absence  of 
such  restrictions,  exercise  the  same  control  over  its  domestic 
commerce,  as  that  exercised  by  congress  over  foreign  com- 
merce, and  for  the  same  purposes,  can  not  be  doubted. 

In  view  of  this  long-continued  and  uniform  course  of  legis- 
lation, based  upon  the  concurring  authority  of  the  general 
government  and  the  several  states,  sanctioned  by  general  acqui- 
escence, and  vindicated  by  judicial  authority,  whenever  ques- 
tioned, accompanied  as  such  legislation  has  uniformly  been, 
by  cotemporaneous  constitutional  restrictions,  identical  with 
the  restriction  now  invoked  against  this  law,  the  question 
as  to  a  conflict  between  the  law,  in  the  respect  now  under 
consideration,  and  the  constitution,  must  be  regarded  as 
settled. 

The  prohibition  in  this  act,  as  I  have  remarked,  does  not 
affect  the  possession  of  the  property.  It  does  not  interfere  with 
the  right  of  sale,  except  within  the  state,  and  notwithstanding 
this  prohibition,  those  interested  in  this  property  may  manufac- 
ture and  export  it  for  sale  elsewhere.  I  say  notwithstanding 
this  prohibition,  I  am  aware  that  there  are  provisions  in  this 
act  which  were  perhaps  designed,  and  which  may  possibly  be 
construed  to  prevent  this.  The  provision  that  it  shall  not  be 
kept  in  any  place,  except  a  dwelling  house  or  church,  has  been 
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cited  with  others,  supposed  to  evince  a  destructive  purpose 
towards  this  property,  which  are  alleged  to  be  plainly  repug- 
nant to  the  constitutional  rights  of  the  citizen.  But  the  de- 
fendant has  not  been  prosecuted,  nor  has  his  property  been 
proceeded  against  under  these  provisions.  When  he  is  indicted 
for  keeping  liquor,  in  violation  of  this  act,  or  proceedings  are 
instituted  to  enforce  a  forfeiture  of  his  liquor,  for  any  such  cause 
different  questions  will  be  presented.  With  those  questions 
we  have  nothing  to  do  in  this  case.  When  they  are  legally 
presented  for  our  consideration,  the  parties  interested  in  them 
will  be  entitled  to  the  deliberate  and  unbiased  judgment  of  the 
court  upon  them.  But  to  secure  this,  it  is  not  only  proper, 
but  indispensable,  that  the  parties  interested,  instead  of  the 
court,  should  be  first  heard.  The  legislature  have  said  that  the 
defendant  shall  not  sell  intoxicating  liquor  in  this  state.  He 
has  chosen  to  disregard  that  injunction,  and  has  been  convicted 
of  an  offence  against  the  law.  He  disputes  the  right  of  the 
legislature  to  pass  the  law,  and  this  question  we  are  called 
upon  to  decide,  nothing  more.  With  the  questions  as  to  the 
wisdom,  policy  and  propriety  of  the  law  which  were  discussed 
with  so  much  zeal  by  the  defendant's  counsel  at  the  bar,  we 
have  nothing  to  do.  Those  are  questions  addressed  exclusively 
to  the  discretion  of  the  legislature.  This  is  a  mere  question 
of  power.  If  the  power  which  the  legislature  has  assumed  to 
exercise  exists,  and  the  law  is  plain,  the  duty  of  the  judge 
and  the  citizen  is  the  same,  that  of  simple  obedience.  To 
both  alike  it  speaks  the  language  of  command,  and  not  of 
persuasion.  I  know  of  no  principle  recognized  by  the  con- 
stitution, or  resulting  from  any  sound  theory  of  government, 
which  requires  or  authorizes  the  judiciary  to  interfere  between 
the  legislature  and  the  people  to  shield  the  latter  from  the  con- 
sequences of  an  improvident  or  capricious  use,  or  even  a  posi- 
tive abuse  of  legislative  power.  The  remedy  for  such  abuses, 
if  they  exist,  is  in  other  hands.  It  rests  with  the  people,  who 
in  their  constitution,  have  established  the  only  restrictions  upon 
legislative  power  that  can  be  judicially  recognized  or  practi- 
VOL.  II.  51 
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cally  enforced,  except  by  those  in  whom  the  ultimate  powers 
of  sovereignty  reside. 

The  judgment  of  the  Court  of  Sessions  should  be  affirmed. 


SUPREME  COURT.     Monroe  General  Term,  December,  1855. 
Selden,  Johnson  and  Welles,  Justices. 

THE  PEOPLE  vs.  JOHN  FISHER. 

By  the  5th  section  of  the  act  "to  prevent  intemperance,  pauperism  and 
crime,"  passed  April  9,  1855,  the  several  officers  therein  mentioned  are 
invested  with  the  same  powers,  in  relation  to  offences  under  that  act,  with 
which  Justices  of  the  Peace  are  clothed  in  criminal  cases,  and  are  each 
required  to  hold  courts  of  Special  Sessions  for  the  trial  of  offences  under 
that  act,  with  the  same  powers  in  reference  to  such  offences  as  courts  of 
Special  Sessions  possessed,  in  regard  to  cases  within  their  jurisdiction,  a.s 
they  were  constituted  when  the  act  was  passed. 

Where  a  person  charged  with  a  violation  of  that  act  is  brought  before  one  of 
the  magistrates  mentioned  in  such  5th  section,  it  is  the  duty  of  such  ma- 
gistrate to  hold  a  court  of  Special  Sessions  and  to  try  the  person  charged, 
as  soon  as  the  complainant  can  be  notified,  and  the  person  charged  has  not 
the  right  to  give  bail  to  appear  before  the  next  criminal  court  at  which  there 
shall  be  a  grand  jury. 

This  provision  of  the  act  is  not  in  contravention  of  the  state  constitution, 
which  declares  that  "  the  trial  by  jury  "  in  all  cases  in  which  it  has  been 
heretofore  used  shall  remain  inviolate  forever. 

The  words  "  trial  by  jury  "  in  the  state  constitution  mean  a  trial  by  a  com- 
mon law  jury  of  twelve  men. 

The  expression  in  the  state  constitution,  "  the  trial  by  jury,"  refers  as  well  to 
other  incidents  of  the  trial,  as  to  the  number  of  men  necessary  to  consti- 
tute a  jury,  and  implies  an  indictment  by  a  grand  jury  and  in  a  court  of 
record  with  common  law  jurisdiction. 

m 

Certiorari  to  the  county  judge  of  Monroe  county. 
On  the  9th  day  of  August,  1855,  the  appellant  was  brought 
before  S.  W.  D.  Moore,  Esq.,  police  justice  of  the  city  of 
Rochester,  upon  a  warrant  issued  by  said  justice,  charged  with 
a  violation  of  (he  act  entitled  "  an  act  for  the  prevention  of 
intemperance,  pauperism  and  crime,"  passed  April  9th,  1855. 

(o)  Std  vide  The  People  v.  Toynbee,  in  the  Court  of  Appeals  infra. 
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On  being  brought  before  the  justice,  he  offered  to  give  bail  at 
the  next  criminal  court  having  cognizance  of  the  offence. 
The  justice  was  satisfied  with  the  responsibility  of  the  bail  so 
offered,  but  refused  to  receive  it  or  to  take  any  bail.  There- 
upon, on  the  llth  day  of  August,  1855,  the  appellant  presented 
his  petition  to  H.  Humphrey,  Esq.,  county  judge,  &c.,  and  ob- 
tained the  allowance  of  a  writ  of  habeas  corpus  in  order  to  be 
let  to  bail  and  be  discharged  from  custody. 

On  the  same  day  the  officer  made  a  return  to  said  writ,  and 
the  same  was  traversed  by  the  affidavit  of  the  appellant  and 
the  issue  was  joined  thereon. 

On  this  issue  evidence  was  taken  to  contradict  the  return. 
After  hearing  the  case  and  arguments  of  counsel,  the  county 
judge  decided  not  to  let  the  defendant  to  bail,  and  ordered  him 
remanded  into  the  custody  of  the  police  constable,  to  be  tried 
before  a  court  of  Special  Sessions. 

On  the  17th  day  of  August,  1855,  the  defendant  sued  out  a 
writ  of  certiorari,  removing  the  proceeding  and  adjudication 
of  the  county  judge  into  this  court  to  be  reviewed. 

Henry  Hunter  for  the  defendant. 
J.  W.  Stebbins  for  the  people. 

By  the  Court,  WELLES,  J. — The  fifth  section  of  the  act  en- 
titled "  an  act  to  prevent  intemperance,  pauperism  and  crime," 
passed  April  9th,  1855,  is  in  the  following  words: — 

§5.  Every  justice  of  the  peace,  police  justice,  county  judge, 
city  judge,  and  in  addition,  in  the  city  of  New  York,  the  re- 
corder, each  justice  of  the  marine  court,  and  the  justices  of 
the  district  courts,  and  in  all  cities  where  there  is  a  recorder's 
court,  the  recorder,  shall  have  power  to  issue  process,  to  hear 
and  determine  charges,  and  punish  for  all  offences  arising  un- 
der any  of  the  provisions  of  this  act;  and  they  are  each  hereby 
authorized  and  required  to  hold  courts  of  Special  Sessions  for 
the  trial  of  such  offences,  and  under  this  act,  to  do  all  other 
acts  and  exercise  the  same  authority  that  may  be  done  or  ex- 
ercised by  justices  of  the  peace  in  criminal  cases,  and  by 
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courts  of  Special  Sessions  as  the  same  are  now  constituted; 
and  the  term  magistrate,  as  used  in  this  act,  shall  be  deemed 
to  refer  to  and  include  each  officer  named  in  this  section. 
Such  court  of  Special  Sessions  shall  not  be  required  to  take 
the  examination  of  any  person  brought  before  it  upon  charge 
of  an  offence  under  this  act,  but  shall  proceed  to  trial  as  soon 
thereafter  as  the  complainant  can  be  notified;  and  for  good 
cause  shown  he  may  adjourn  from  time  to  time,  not  exceeding 
twenty  days.  At  the  time  of  joining  issue  and  not  after,  either 
party  may  demand  a  trial  by  jury,  in  which  case  the  magistrate 
shall  issue  a  venire  and  cause  a  jury  to  be  summoned  and  em- 
panneled,  as  in  other  criminal  cases  in  courts  of  Special  Ses- 
sions. The  complainant  may  appear  upon  such  trial  upon  be- 
half of  the  people,  and  prosecute  the  same  with  or  without 
counsel.  He  may  also  prosecute  the  same  in  all  the  courts  to 
which,  as  hereinafter  provided,  appeal  may  be  taken  by  attor- 
ney, or  he  may  apply  to  tne  district  attorney,  whose  duty  it 
shall  be  upon  such  application  to  appear  and  conduct  said 
appeal  from  the  judgment  thereon.  The  same  costs  and  dis- 
bursements shall  be  allowed  against  the  defendant  upon  such 
appeal  as  are  now  allowed  in  civil  actions,  to  those  courts  to 
which  appeal  may  be  taken  according  to  the  provisions  of  this 
act.  In  all  cases,  if  the  district  attorney  shall  appear  and  con- 
duct the  trial  or  appeal,  or  both,  the  cost,  if  any,  shall  go  to 
him  for  his  individual  use;  in  other  cases  to  the  complainant; 
and  in  default  of  the  payment  of  the  whole  or  any  part  thereof 
the  defendant  may  be  committed  to  the  same  extent  as  provided 
in  the  fourth  section  of  this  act. 

By  this  section  the  several  officers  therein  enumerated  are 
invested  with  the  same  powers  in  relation  to  offences  under  the 
act  of  which  it  constitutes  a  part,  with  which  justices  of  the 
peace  are  clothed  in  criminal  cases,  and  are  required  to  hold 
courts  of  Special  Sessions  for  the  trial  of  offences  under  the 
same  act,  with  the  same  powers  in  reference  to  such  offences 
as  courts  of  Special  Sessions  possessed  as  they  were  constituted 
when  the  act  was  passed,  in  reference  to  the  cases  within  their 
jurisdiction. 
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By  the  Revised  Statutes  the  power  of  courts  of  Special  Ses- 
sions are  confined  to  cases  where  the  party  charged  with  an 
offence  requests  to  be  tried  before  them,  or,  where  he  shall  not 
so  request,  but  shall  after  being  required,  omit  for  twenty-four 
hours  to  give  bail  for  his  appearance  at  the  next  criminal 
court  having  jurisdiction,  &c.,  (2  R.  S.,  711,  §§  5  and  3.) 
But  the  section  of  the  prohibitory  act  referred  to,  does  not,  as 
the  Revised  Statutes  do,  restrict  the  power  of  the  courts  of 
Special  Sessions  to  cases  where  the  party  charged  either  re- 
quests to  be  tried  by  such  court  or  omits  to  give  bail.  It  cer- 
tainly does  not  do  so  in  terms,  nor,  as  I  think,  by  just  or  fair 
implication;  but  on  the  contrary  it  seems  to  contemplate  that 
the  justice  or  other  officer  before  whom  the  person  charged 
shall  be  brought  by  virtue  of  the  process,  shall  proceed  at 
once  to  the  trial  of  the  charge. 

Power  is  expressly  conferred  upon  the  officers  mentioned  to 
issue  process,  to  hear  and  determine  charges  and  punish  all 
offences  against  the  provisions  of  the  act,  and  for  that  purpose 
they  are  each  authorized  and  required  to  hold  courts  of  Special 
Sessions  for  the  trial  of  such  offences.  Such  court  is  not  re- 
quired to  take  the  examination  of  any  person  brought  before 
it  upon  charge  of  an  offence,  "  and  shall  proceed  to  trial  as  soon 
thereafter  as  the  complainant  can  be  notified,"  The  section 
then  proceeds  to  give  directions  respecting  adjournments,  and 
provides  for  a  jury  on  the  demand  of  either  party,  if  applied 
for  at  the  joining  of  issue.  It  then  concludes  with  some 
regulations  and  provisions  respecting  appeals  from  judgments 
of  the  courts  of  Special  Sessions  provided  for  in  the  8th  sec- 
tion of  the  act,  and  the  costs  in  such  appeals. 

It  will  be  perceived,  not  only  that  the  magistrate  has  con- 
ferred upon  him  the  power  to  try  the  person  charged,  but  that 
he  is  imperatively  required  to  hold  a  court  of  Special  Sessions, 
and  proceed  to  the  trial  as  soon  as  the  complainant  ca^i  be 
notified.  Neither  his  power  or  duty  to  try  is  made  to  depend 
upon  the  defendant's  request  to  be  tried,  his  omission  to  give 
bail  or  any  other  condition.  That  the  power  of  courts  of 
Special  Sessions,  in  the  cases  provided  for  in  the  Revised 
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Statutes,  is  thus  limited  and  dependent,  and  in  the  act  under 
consideration,  acts  which,  before  its  passage,  were  innocent  to 
the  eye  of  the  law,  are  made  misdemeanors,  their  punishment 
defined,  these  tribunals  erected  and  provided  expressly  for  their 
trial  and  punishment,  with  directions  concerning  their  manner 
of  proceeding,  and  no  mention  made  of  any  such  condition  or 
restriction  of  their  powers,  is  strong  evidence  to  my  mind  that 
none  such  were  intended  to  be  imposed.  Instead  of  the  con- 
ditions provided  in  the  Revised  Statutes,  these  courts,  in  cases 
arising  under  this  act,  are  directed  to  proceed  at  once  to  the 
trial  of  the  persons  charged  with  a  violation  of  its  provisions. 

It  is  contended,  however,  in  behalf  of  the  appellant,  that  if 
the  intention  of  the  act  was  to  compel  the  person  arrested  by 
virtue  of  the  process  issued  by  a  magistrate,  to  be  tried  before 
a  court  of  Special  Sessions,  without  the  right  on  his  part  to 
be  released  from  custody  upon  giving  bail  to  appear  at  the 
sessions,  the  act  is  so  far  in  contravention  of  §2,  of  art.  1  of 
the  constitution,  which  declares  that  "  the  trial  by  jury,  in  all 
cases  where  it  has  been  heretofore  used,  shall  remain  inviolate 
forever."  I  entertain  no  doubt  that  by  the  words  "  trial  by 
jury"  as  there  mentioned,  was  intended  a  common  law  jury, 
which  consists  of  twelve  men.  But  I  am  satisfied  it  was  not 
intended  to  apply  to  a  case  like  the  present. 

Section  six  of  the  same  article  provides  that  "  no  person 
shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous 
crime  (except  in  cases  of  impeachment  and  in  cases  of  militia 
when  in  actual  service,  and  the  land  and  naval  forces  in  time 
of  war,  or  which  the  state  may  keep  with  the  consent  of  con- 
gress in  time  of  peace;  and  in  cases  of  petit  larceny  under  the 
regulation  of  the  legislature,)  unless  on  presentment  or  indict- 
ment of  a  grand  jury,"  &c. 

The  framers  of  the  constitution  have  here  declared  that  per- 
sons charged  with  capital  or  otherwise  infamous  crimes,  shall 
not,  with  certain  exceptions,  be  held  to  answer  therefor, 
except  by  indictment  or  presentment  of  a  grand  jury,  clearly, 
as  it  seems  to  me,  leaving  all  other  cases  under  the  regulation 
of  the  legislature. 
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Persons  charged  with  crimes  not  capital  or  otherwise  infa- 
mous, may  therefore  be  held  to  answer  without  being  first 
indicted  or  presented  by  a  grand  jury,  as  the  legislature  shall 
provide. 

But  it  is  said  that  in  whatever  court  the  person  charged 
may  be  tried,  and  whether  with  or  without  being  presented  by 
a  grand  jury,  he  is,  in  any  event,  entitled  to  have  his  guilt  or 
innocence  determined  by  a  jury  of  twelve  men. 

The  several  written  constitutions  of  this  state,  those  of  1777, 
of  1821,  and  of  1846,  contain  substantially  the  same  provisions 
as  those  above  referred  to.  By  section  four  of  the  act  declar- 
ing the  powers  and  duties  of  justices  of  the  peace,  passed  April 
13th,  1813,  (2  R.  S.  507,)  petit  larceny,  misdemeanor,  breach 
of  the  peace,  or  other  criminal  offence  under  the  degree  of 
grand  larceny,  was  triable  by  a  court  of  Special  Sessions,  and 
that  without  any  jury  whatever.  This  continued  until  1824, 
when  the  legislature  so  far  modified  it  as  to  give  the  party 
accused  the  right  to  be  tried  by  a  jury  of  six  men.  (Laws  of 
1824,  ch.  238,  §47.)  By  the  Revised  Statutes,  the  causes 
triable  by  courts  of  Special  Sessions  are  mentioned  and  are 
contained  in  eight  specifications,  all  being  below  the  degree 
of  grand  larceny,  and  none  of  them  being  what  would  be  de- 
nominated infamous,  in  the  sense  of  the  constitution,  except 
petit  larceny.  (2  R.  S.  711,  §  11.) 

The  section  of  the  constitution  which  it  is  claimed  secures 
to  the  appellant  a  trial  by  jury  of  twelve  men,  uses  the  expres 
sion  "  the  trial  by  jury."  This  refers  as  well  to  all  other 
incidents  of  the  trial  as  to  the  number  of  men  necessary  to 
constitute  the  jury.  It  means,  as  I  think,  such  a  trial  as  is 
contemplated  by  section  six,  for  persons  charged  with  capital 
or  otherwise  infamous  offences,  which  must  be  upon  present- 
ment or  indictment  of  a  grand  jury,  and  in  a  court  of  record 
with  common  law  jurisdiction. 

I  think  it  is  apparent  from  several  considerations: 

1.  A  common  law  jury  trial  can  only  be  had  in  a  cour*  of 
common  law  jurisdiction,  both  as  regards  the  character  of  the 
court,  and  its  mode  of  procedure.  It  is  not  true  that  simply 
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making  the  jury  to  consist  of  twelve  men,  constitute  a  common 
law  jury  trial. 

2.  Section  6th    excepts   from  its  operation   petit   larceny, 
which  at  common  law  was  felony,  and  infamous  in  its  charac- 
ter.    The  statute  of  1813,  and  the  Revised  Statutes  referred  to, 
expressly  authorized  courts  of  Special  Sessions  to  try  for  that 
offence,  which  was  never  held  to  be  in  contravention  of  the 
constitution,  (Murphy  v.   The  People,  2d  Cow.  R.  S15;  The 
People  v.  Goodwin,  5th  Wend.  R.  251.) 

3.  The  2d  and  6th  sections  referred  to,  are  parts  of  the  same 
articles  of  the  constitution,  and  are  in  pari  materia;  the  latter, 
securing  to  all  persons  charged  with  infamous  crimes  except- 
ing as   aforesaid,  a   trial  after  due   presentment  or  indictment 
by  a  grand  jury,  leaving  the  trial  of  all  cases  of  misdemeanor 
on  the  footing  of  petit  larceny  to  be  provided  for  by  the  legisla- 
ture by  a  jury  of  six,  twelve  or  any  other  number,  or  without  a 


4.  No  jury  trial  in  criminal   cases  was    ^ver  known   to   the 
common  law,  but  such  as  followed  upon    ndictment  in  a  com- 
mon  law   court,  after   the  accused   was  in  custody,  had  been 
arraigned  and  had  plead  to  the  indictment. 

5.  This  construction  makes  the  two  sections  harmonious  and 
sensible.     The  legislature  may   declare   criminal,   acts  which 
before  were  innocent,  as  in  case  of  the  statute  under  considera- 
tion.    How  can   it  be  said   that  in  such  cases  a  jury  trial  has 
been  heretofore  used?      Section  two  is  expressly  limited  to 
cases  in   which  the  trial  by  jury  has  been  heretofore  used.     In 
cases  of  acts  made  criminal  by  a  statute  passed  after  the  adop- 
tion of  the  constitution,  no  trial  either  with  or  without  a  jury 
has  been  used.     But  if  an  act  is  made  a  felony  by  statute  and 
thereby  becomes  infamous  in  its  character,  as   in  the  cases  of 
of  the  statute  to   prevent  abduction  of  females  for  purposes  of 
prostitution,  and  to  prevent  seduction,  section  sixth  secures  to 
the  person  charged  with  its  violation  a  trial  by  jury,  after  due 
presentment  by  a  grand  jury.  i1 

6.  Section  two  only  requires  a  trial  by  jury,  in   cases  where 
it  has  been  heretofore  used.     This  can  not  mean  cases  where 
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it  might  or  might  not  be  required,  for  then  no  misdemeanor 
could  be  tried  by  the  Special  Session,  as  every  person  charged 
with  any  crime  was  liable  to  be  indicted  therefor  by  the 
grand  jury,  and  then  a  trial  by  jury  was  the  only  one  which 
could  follow.  The  only  practicable  interpretation  is  to  exclude 
from  its  operation  those  cases  where  it  was  competent  to  try 
by  a  court  of  Special  Sessions,  and  where  such  trials  had  been 
in  use.  By  the  revised  laws  of  1813,  before  cited,  all  offences 
under  the  degree  of  grand  larceny  might  be  tried  in  those 
courts,  and  that  law  continued  in  force  until  1830,  when  the 
Revised  Statutes  limited  the  jurisdiction  of  courts  of  Special 
Sessions  to  certain  specified  cases.  The  constitution  has  been 
twice  revised  since  1813,  and  the  provisions  on  the  subject 
have  been  continued  substantially  the  same  as  they  were  before 
1813.  It  would  be  singular,  not  to  say  absurd,  if  the  organic 
law  is  to  vary  in  its  principles,  and  the  objects  to  which  it 
relates,  at  every  or  any  change  of  legislation.  It  should  be 
interpreted  in  this  respect  in  the  same  way  as  if  there  had  been 
no  revision  since  1777.  The  fact  that  the  same  thing  has  been 
twice  asserted  since  that  time  in  the  same  solemn  manner,  cer- 
tainly ought  not  to  change  the  interpretation,  justly  applicable 
to  it  originally,  but  on  the  contrary,  should  confirm  such  in- 
terpretation. 

For  the  foregoing  reasons,  I  am  of  the  opinion   that  the 
decision  of  the  county  judge  was  correct  and  should  be  affirmed. 

SELDEN  and  JOHNSON,  justices,  concurred.     Ordered  aecord- 
VOL.— II.  52 
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SUPREME  COURT.     Saratoga  General  Term,  December,  1855. 
C.  L.  Mien  James  and  Bockcs,  Justices. 

THE  PEOPLE  vs.  FRANK  QUANT. 

The  legislature  of  this  state  has  the  power  to  enact  a  law  prohibiting  the  sale 
of  intoxicating  liquors,  and  to  provide  penalties  for  its  violation. 

The  act  of  April  9,  1855,  so  far  as  it  prohibits  the  sale  of  intoxicating  liquors, 
imposes  penalties  for  its  violation  and  provides  for  their  enforcement,  is 
not  in  conflict  Avith  the  constitution  of  the  United  States  or  of  this  state. 

Foreign  liquor,  after  it  has  passed  beyond  the  hands  of  the  importer,  or  after 
the  original  package  has  been  broken  for  use  or  sale,  is  not  exempted 
from  the  operation  of  the  statute  by  the  last  clause  of  the  first  section  of 
the  act. 

Those  sections  of  the  old  excise  law,  which  prohibited  the  sale  of  all  liquors 
in  quantities  less  than  five  gallons  without  license,  are  not  repealed  by  the 
act  of  1855,  but  still  remain  in  force. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

D.  P.  Corey)  for  the  people. 
James  Finlayson,  for  the  defendant. 

By  the  Court,  JAMES,  J. — The  defendant,  Quant,  was  arrested 
and  brought  before  a  justice  of  the  peace  of  Montgomery 
county,  charged  with  a  violation  of  the  first  section  of  the  act 
passed  April  9th,  1855,  entitled  "  an  act  for  the  prevention  of 
intemperance,  pauperism  and  crime."  A  motion  was  made  to 
quash  the  warrant  of  arrest,  for  irregularity,  which  was  denied. 
A  complaint  was  then  exhibited  against  the  defendant,  charg- 
ing him  with  selling  intoxicating  liquors;  keeping  them  with 
intent  to  sell;  giving  away  such  liquors,  and  keeping  them 
with  intent  to  give  away,  &c.  The  defendant  took  issue  upon 
the  complaint,  and  the  cause  proceeded  to  trial  before  a  justice, 
as  a  court  of  Special  Sessions,  with  a  jury.  The  fact  of  sell- 
ing gin,  whiskey  and  beer,  at  various  times,  to  be  drank  in  his 
house,  and  of  keeping  it  for  the  purpose  of  sale,  was  clearly 
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and  distinctly  proved;  the  jury  found  the  defendant  guilty, 
and  the  court  adjudged  him  to  pay  a  fine  of  $50  and  costs. 
From  that  conviction  and  sentence  this  appeal  is  brought. 

The  important  questions  which  arise  on  this  appeal  are  the 
constitutionality  of  the  prohibitory  feature  of  the  act  of  April, 
1855;  whether  foreign  liquors  are  exempted  from  its  opera- 
tion, and  whether  any  portion  of  the  old  excise  law  is  still  in 
force. 

If  the  prohibitory  feature  of  the  act  of  1855  be  unconstitu- 
tional, it  must  be  by  reason  of  its  conflict  with  some  provision 
of  the  constitution  of  this  state  or  the  United  States.  To  a 
correct  appreciation  of  this  question,  it  is  important  that  the 
difference  in  character  between  the  state  and  national  consti- 
tutions should  be  understood  and  remembered.  The  constitu- 
tion of  the  United  States  consists  only  of  powers  delegated  by 
the  states  and  by  the  people  of  the  states;  and  powers  not 
thus  delegated,  or  necessarily  implied,  or  prohibited  by  it  to 
the  states,  are  reserved  by  it  to  the  states  respectively,  or  to 
the  people  thereof.  (10th  amendment  U.  S.  Con.)  The  right 
to  regulate  commerce  with  foreign  nations  was  one  of  the 
powers  delegated. 

First. — So  far  as  the  constitution  of  the  United  States  is  con- 
cerned, I  consider  the  question  conclusively  settled  by  the  cases 
in  the  5th  How.  U.  S.  Rep.,  p.  504  and  subsequent  pages. 
Those  cases  seem  to  cover  the  whole  ground.  One  of  those 
cases  involved  the  constitutionality  of  the  liquor  law  of  New 
Hampshire,  which  entirely  prohibited  sales.  These  cases  were 
twice  argued  by  able  counsel,  and  each  judge  delivered  his 
own  opinion,  and  the  decision  was  unanimous  that  the  law  was 
constitutional,  and  that  it  was  legitimately  within  the  province 
of  the  legislature  to  enact  it.  The  chief  justice  in  his  opinion, 
said,  "  The  power  of  congress  over  commerce  does  not  extend 
further  than  the  regulation  of  it  with  foreign  nations  and 
among  the  several  states;  that  beyond  these  limits  the  states 
have  never  surrendered  their  power  over  trade  and  commerce, 
and  may  still  exercise  it,  free  from  any  controlling  power  on 
the  part  of  the  general  government.  Every  state,  therefore, 
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may  regulate  its  own  internal  traffic,  according  to  its  own 
judgment,  and  upon  its  own  views  of  the  interest  and  well 
being  of  its  citizens."  Again,  "  If  any  state  deems  the  retail 
and  internal  traffic  in  ardent  spirits  injurious  to  its  citizens, 
and  calculated  to  produce  idleness,  vice  or  debauchery,  I  can 
see  nothing  in  the  constitution  of  the  United  States  to  prevent 
it  from  regulating  and  restraining  the  traffic,  or  from  prohibit- 
ing it  altogether,  if  it  thinks  proper.  Of  the  wisdom  of  this 
policy  it  is  not  my  province  or  my  purpose  to  speak.  Upon 
that  subject  each  state  must  decide  for  itself.  I  speak  only  of 
the  restriction  which  the  constitution  and  laws  of  the  United 
States  have  imposed  upon  1he  states."  (See  also  7  How.  U.  S. 
Rep.,2S3-,  11  Pet.,  102;  1  Kent.  Com.,  391.) 

Second. — Does  the  prohibitory  feature  of  the  said  act  of 
April,  1855,  conflict  with  any  provision  of  the  state  constitu- 
tion? This  question  may  properly  be  classed  under  two  heads. 
1st.  The  power  of  the  legislature.  2d.  The  restriction  of  the 
constitution. 

1st.  As  to  the  power  of  the  legislature.  The  constitution 
of  this  state  is  not  a  grant  of  power.  It  was  created  by  the 
people  in  their  sovereign  character,  and  is  a  restriction  upon 
the  powers  which  the  legislature  would  otherwise  possess  by 
the  common  law  were  there  no  constitution.  The  acts  of  that 
body  within  the  restrictions  imposed  by  that  instrument,  "  are 
as  absolute  and  uncontrollable  as  the  laws  flowing  from  the 
sovereign  power  under  any  other  form  of  government.  ( 1 
Kent.  Com.,  448.)  This  is  a  representative  government,  and 
when  the  representatives  of  the  people,  in  their  legislative  ca- 
pacity, enact  a  statute,  it  is  the  sovereign  will  declared  by  the 
proper  authority  of  a  legally  constituted  government.  Such 
act,  unless  in  conflict  with  the  constitution,  is  the  law  of  the 
state,  binding  upon  the  citizens  and  the  courts.  In  Cochran  \. 
Van  Surlay,  (20  Wend.  381,)  Senator  Verplanck  remarks,  "  it 
is  difficult  upon  any  general  principles  to  limit  the  omnipo- 
tence of  the  sovereign  legislative  power  by  judicial  interpre- 
tation, except  so  far  as  the  express  words  of  a  written  consti- 
tution give  that  authority.  There  are  indeed  many  dicta,  and 


SARATOGA,  DECEMBER,  1855.  413 

The  People  v.  Quant. 

some  great'  authorities  holding  that  acts  contrary  to  the  first 
principles  of  right  are  void.  The  principle  is  unquestionably 
sound  as  the  governing  rule  of  a  legislature  in  relation  to  its 
own  acts,  or  even  those  of  a  preceding  legislature.  *  *  * 
But  I  can  find  no  authority  for  a  court  to  vacate  or  repeal  a 
statute  on  that  ground  alone." 

In  5  How.  U.  S.  Rep.  above  cited,  Mr.  Justice  McLean  says: 
"  In  all  matters  of  government  and  especially  of  police,  a  wide 
discretion  is  necessary.  It  is  not  susceptible  of  an  exact 
limitation,  but  must  be  exercised  under  the  changing  exigen- 
cies of  society.  In  the  progress  of  population,  of  wealth  and 
civilization,  new  and  vicious  indulgences  spring  up,  which  re- 
quire restraints  that  can  only  be  imposed  by  the  legislative 
power.  When  this  power  shall  be  exerted,  how  far  it  shall  be 
carried,  and  when  it  shall  cease,  must  mainly  depend  upon  the 
evil  to  be  remedied.  To  guard  the  health,  morals  and  saft-ty 
of  the  community,  is  one  duty  of  government;  to  that  end  the 
laws  of  a  state  may  prohibit  the  sale  of  property  and  even 
authorize  its  destruction"  "  The  lawgiver,"  says  Chancellor 
Kent,  "  has  the  right  to  prescribe  the  mode  and  manner  of 
using  property,  so  far  as  may  be  necessary  to  prevent  the  abuse 
of  the  right,  to  the  injury  or  annoyance  of  others,  or  the  public. 
The  government  may,  by  general  regulations,  interdict  such 
uses  of  property  as  would  create  nuisances,  and  become 
dangerous  to  the  lives,  or  health,  or  peace,  or  comfort  of  its 
citizens." 

And  in  an  opinion,  by  one  of  the  ablest  lawyers  of  this  state, 
written  to  defeat  the  operation  of  this  law,  the  principle  was 
conceded  "  that  the  state  legislature  in  its  sovereign  capacity 
may  regulate  property,  and  under  this  head  may  restrict  and 
control  its  use,  regulate  the  mode  of  sale,  and  even  prohibit 
its  use  altogether.  They  may  also  direct  its  destruction  at 
once  and  absolutely.  But  all  this  must  be  done,  and  can  only 
be  done,  for  some  legitimate  ulterior  purpose  within  legislative 
competency.  They  may  do  all  this,  when  necessary,  for  the 
preservation  of  life  or  health,  of  religion  or  morality.  But  in 
a  free  country,  where  property  is  protected  under  a  paramount 
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fundamental  law,  the  necessity  must  clearly  exist.'*  He  there 
hinges  his  opinion  on  the  question,  whether  the  legislature  or 
the  court  is  ultimately  to  determine  this  necessity?  He  holds 
that  the  power  rests  with  the  court.  In  that  I  think  him  mis- 
taken. The  judiciary  have  no  power  or  authority  to  declare 
void  an  act  of  the  legislature  solemnly  passed,  either  on  an 
assumed  ground  of  natural  equity  or  want  of  probable  cause. 
(20  Wend.  381.)  The  courts  can  only  declare  an  act  of  the 
legislature  void,  when  it  conflicts  with  the  constitution.  Any 
principle  which  would  allow  the  judiciary  to  go  further,  and 
judge  of  the  necessity  for  legislative  enactments,  and  as  they 
should  deem  them  necessary  or  unnecessary,  declare  them  valid 
or  invalid,  would  place  the  people,  in  their  representative 
capacity,  subordinate  to  the  judiciary,  and  the  courts  higher 
than  the  constitution.  I  can  not  subscribe  to  any  such 
monstrous  theory.  The  legislature  must  be  its  own  judge  of 
the  necessity  for  such  laws  as  it  shall  enact;  there  the  power 
is  reposed  by  the  common  law,  recognized  and  sanctioned  by 
the  constitution,  and  unless  its  acts  trench  upon  the  provisions 
of  that  instrument,  they  become  the  law  of  the  state,  and  are 
beyond  the  reach  of  judicial  repeal.  (De  Camp  \.  Eveland, 
19  Barb.  83,  93;  Hartwell  v.  Armstrong,  19  Barb.  168-9.)  If 
the  legislature  proved  unequal  to  the  trust,  or  violate  the  con- 
fidence reposed  in  them,  the  means  of  correction  is  to  be  found 
in  our  periodical  elections.  (19  Barb.  83.) 

2d.  Does  that  part  of  the  present  act  under  consideration, 
conflict  with  the  constitution  of  the  state?  The  ground  of 
objection  is  thus  stated  by  counsel:  "  This  law  destroys  the 
second  and  sixth  sections  of  article  first  of  the  state  constitu- 
tion, under  which  the  rights  and  privileges  of  the  citizen  are 
secured,  as  well  as  his  life,  liberty  and  property,"  and  for  other 
considerations  the  court  are  referred  to  that  numerous  catalogue 
of  extrajudicial  opinions,  which  have,  since  the  passage  of 
this  law,  been  circulated  in  every  portion  of  the  state. 

The  second  section  of  article  I  of  the  constitution,  is  as  fol- 
lows: "  The  trial  by  jury,  in  all  cases  in  which  it  has  been 
heretofore  used,  shall  remain  inviolate  forever."  Surely  the 
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principle  of  prohibition  in  no  particular  interferes  with  the 
right  of  trial  by  jury;  and  the  right  of  trial  by  a  common  law 
jury  of  twelve  men,  by  virtue  of  the  constitution,  never  existed 
to  persons  guilty  of  offences  below  the  grade  of  grand  larceny, 
as  I  have  endeavored  to  show  in  another  case  decided  this  same 
term. 

That  part  of  section  six  to  which  reference  is  made  is  as  fol- 
lows: "  No  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime  unless  on  presentment  or  indictment 
by  a  grand  jury;  nor  shall  he  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself;  nor  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law."  It  will  be 
perceived  that  no  part  of  this  section  has  any  application  to 
the  question  presented  by  this  appeal.  That  part  of  the  act 
prohibiting  the  sale  of  intoxicating  liquor,  and  providing 
penalties  for  its  violation,  creates  no  "  infamous  crime  "  as 
defined  by  our  statutes;  compels  nc  one  to  be  a  witness  against 
himself:  nor  deprives  any  one  of  life,  liberty  or  property  with- 
out due  process  of  law.  If  other  parts  of  the  act  conflict  with 
this  or  any  other  section  of  the  constitution,  it  will  not  affect 
the  valididy  of  those  provisions  free  from  such  objections. 
(Fisher  v.  McGin,  1  Gray,  Mass.  Rep.  21.)  By  this,  how- 
ever, I  do  not  mean  to  concede  that  any  portion  of  the  pro- 
visions of  the  act  of  April,  1855,  are  in  conflict  with  the 
constitution.  1  only  mean  to  be  understood  as  confining 
myself  strictly  to  the  questions  legitimately  before  the  court. 

One  of  the  main  arguments  urged  against  this  law  is,  that 
liquor  is  property,  and  as  such,  entitled  to  protection  under  the 
last  clause  of  the  section  of  the  constitution  above  cited.  That 
intoxicating  liquor  is  property  is  freely  conceded;  it  is  so  recog- 
nized throughout  the  act.  The  right  to  acquire,  hold  and  traffic 
in  property  is  recognized  as  a  natural  right,  and  when  acquired 
is  entitled  to  claim  and  receive  protection  from  the  law.  Life, 
liberty  and  property,  although  entitled  to  protection,  are  each 
liable  to  forfeiture  for  a  violation  of  the  law.  Thus,  "  If  a  man 
commit  murder  he  forfeits  his  life;  if  he  commit  felony  he 
forfeits  his  liberty;  if  he  commit  a  misdemeanor  he  forfeits  his 
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property,  by  way  of  a  fine."  But  this  can  only  be  done  by  clue 
processor  law.  And  what  is  due  process  of  law'?  "  Law  is  a 
rule  of  action  prescribed  by  a  superior  and  which  an  inferior  is 
bound  to  obey;"  and  process  of  iaw  is  the  mode  of  proceeding 
in  the  several  courts  prescribed  by  the  law-making  power. 
There  is  process  by  the  common  law,  and  process  by  the  statute 
law.  In  the  act  of  April,  1855,  .the  mode  of  proceeding  is 
provided  by  the  law  itself,  and  is  by  process  of  statute  law.  If 
the  act,  or  any  portion  of  it,  is  otherwise  constitutional,  the 
violators  of  such  act  or  portion  may  be  deprived  of  their  pro- 
perty under  its  provisions,  and  it  will  be  by  due  process  of  law. 

Prohibiting  the  sale  of  liquor  as  a  beverage  does  not  destroy 
it  as  property.  Its  sale  for  mechanical,  chemical  and  medicinal 
purposes  is  allowed  by  the  act.  It  is  true,  that  limiting  and 
restricting  the  purposes  for  which  liquor  may  be  sold,  may 
depreciate  its  price  in  the  market;  still,  as  property,  it  is  phy- 
sically untouched,  and  as  useful  as  ever,  for  all  other  purposes. 
Although  unconstitutional  to  pass  laws  depriving  a  citizen  of 
his  property,  a  law,  the  tendency  of  which  is  to  reduce  the 
price  of  a  certain  species  of  property  in  the  market,  will  not  for 
that  reason  be  declared  unconstitutional. 

I  have  not  been  able,  from  the  light  afforded  me  by  the 
counsel  for  the  defendant,  even  with  the  aid  of  the  numerous 
opinions  to  which  the  court  were  cited,  to  find  the  first  section 
or  clause  in  the  constitution  of  this  state,  which,  by  word  or 
implication,  restrains  the  legislature  from  passing  laws  regu- 
lating or  prohibiting  the  traffic  in  intoxicating  liquors,  and 
providing  penalties  for  its  violation;  nor  have  I  been  able  to 
discover  that  the  prohibitory  clause  of  the  act  under  considera- 
tion conflicts  with  any  of  the  provisions  of  that  instrument. 

Third. — It  is  next  insisted  that  the  conviction  was  wrong,  be- 
cause "  it  was  not  proved  that  the  liquor  sold  or  given  away  was 
not  liquor  the  right  to  sell  which  in  this  state  is  given  by  any  law 
or  treaty  of  the  United  States."  I  had  supposed  the  law  well 
settled  that  "  in  an  action  for  a  penalty  given  by  statute,  it  was 
not  necessary  for  the  prosecutor  to  disprove  any  qualification; 
that  in  such  case  the  onus  probandi  lay  upon  the  defendant." 
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It  was  so  held  in  Potter  v.  Deyo,  (19  Wend.  361,)  and  the  prin- 
ciple recognized  in  Smith  v.  Joyce,  (12  Barb.  R.  21,  26.)  I 
regard  such  still  to  be  the  law;  and  in  this  case,  if  the  liquor 
sold  was  for  any  reason  privileged,  the  burden  of  establishing 
that  privilege  rested  with  the  defendant. 

But  I  deny  that  foreign  liquor,  when  sold  by  any  other  than 
the  importer  in  the  original  package,  is  by  the  act  exempted  from 
the  operation  of  this  law.  The  first  section  prohibits  the  sale 
of  all  intoxicating  liquor  except  as  provided  by  said  act,  and 
closes  with  these  words:  "  This  section  shall  not  apply  to 
liquor  the  right  to  sell  which  in  this  state  is  given  by  any  law 
or  treaty  of  the  United  States."  It  is  under  this  clause  that 
foreign  liquor  is  claimed  to  be  exempt.  There  is  no  express 
law  or  treaty  of  the  United  States  which  gives  the  right  to  sell 
liquor  in  this  state.  The  right  to  sell  is  only  claimed  as  inci- 
dent to  the  right  to  import;  and  the  United  States  Supreme 
Court  held,  that  as  the  right  to  regulate  commerce  with  for- 
eign nations  is  vested  solely  in  congress,  and  as  under  that 
right  congress  admits  the  importation  of  foreign  liquor  in 
packages,  that  while  such  importation  continues  in  the 
hands  of  the  importer,  in  the  form  and  shape  in  which  it 
was  introduced,  it  continues  a  part  of  the  foreign  commerce 
of  the  country,  and  that  the  authority  to  import  necessarily 
carried  with  it  the  right  to  sell  in  the  form  and  shape  in  which 
it  was  imported;  but  when  the  original  package  was  broken  up 
for  use  or  retail  by  the  importer,  or  had  passed  from  his  hands 
into  the  hands  of  a  purchaser,  it  ceased  to  be  an  import,  and 
became  subject  to  the  laws  of  the  state.  This  is  all  the  law, 
or  treaty,  of  the  United  States  on  the  subject.  This  clause  of 
section  first  was  added  to  avoid  conflict  with  this  decision. 
But  it  is  argued  that  the  right  to  sell  by  the  importer,  even 
though  it  be  in  the  original  package,  being  conceded,  it  b 
liquor  the  right  to  sell  which  is  given,  and  that  being  once  ex- 
empted from  the  operation  of  the  law,  it  so  continues,  no  mat- 
ter through  how  many  changes  it  may  afterwards  pass.  If 
such  construction  comported  with  the  intent  of  the  legislature,, 
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and  fulfilled  the  purposes  sought  to  be  accomplished  by  the  act, 
it  might  be  adopted  without  doing  violence  to  the  language  of 
that  particular  clause  of  the  act.  But  it  is  apparent  that  such 
construction  would  be  entirely  foreign  to  the  intent  of  the  legis- 
lature, and  operate  to  defeat  the  very  object  and  purposes  of 
the  statute.  In  the  construction  of  the  statutes  the  intention 
of  the  maker  is  to  govern,  although  such  construction  may 
seem  contrary  to  the  letter  of  the  statute.  (I  Pet.  Rep.,  64;  2 
id.  662;  15  /.  R.  358;  3  Cowen's  R.  89;  1  Seld.  56.2.)  So  in 
statutes  penal,  as  well  as  others,  an  interpretation  must  never  be 
adopted  that  will  defeat  the  purposes  of  the  act  if  it  will  admit 
of  any  other  reasonable  construction.  (1  Seld.  562;  9  Wheat. 
381.)  Penal  statutes  are  to  be  construed  strictly,  but  not 
against  the  manifest  intent  of  the  legislature.  (2  /.  R.  379; 
2  Cow.  Rep.  410;  5  Wheat.  76;  8  Pick.  370.)  If  the  general 
meaning  and  objects  of  a  statute  should  be  inconsistent  with 
the  literal  import  of  any  particular  clause  or  section,  such 
clause  or  section  should  be  construed  according  to  the  spirit  of 
the  act,  if  the  intent  of  the  legislature  be  clear  and  manifest. 
(1  Pick.  248;  10  id.  235;  20  id.  267.)  Remedial  statutes  are 
to  be  so  construed,  if  possible,  as  to  suppress  the  mischief  and 
advance  the  remedy.  (1  Ham.  206,  385,481.)  Many  other 
authorities  might  be  cited  to  the  same  effect.  Whether  or  not 
the  language  used  in  the  last  clause  of  section  first  was  the 
most  clear  and  explicit  that  could  have  been  adopted  to  enun- 
ciate the  intent  of  the  legislature,  it  is  not  now  important  to 
inquire.  The  intent  is  so  apparent  from  the  whole  act  taken 
together,  that  it  can  only  be  mistaken  by  the  willfully  blind.  If 
the  usual  mode  of  construing  statutes  is  adopted  for  the  con- 
struction of  this  act,  foreign  liquors,  after  they  cease  to  be  "  a 
part  of  the  foreign  commerce,"  are  no  more  exempted  from 
its  operations  than  are  liquors  manufactured  within  the  state. 
Fourth. — It  was  further  insisted  that  "  the  legislature  had 
no  power  to  prohibit  the  pursuit  of  any  of  the  common  avo- 
cations of  life,  or  of  any  of  the  ordinary  means  of  obtaining 
a  livelihood."  I  have  already  said  all  that  is  necessary  of 
legislative  power.  Before  the  passage  of  this  act,  the  *ale  of 
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intoxicating  liquor,  in  quantities  less  than  five  gallons,  unless 
the  vendor  had  a  license,  was  prohibited  by  law;  and  it  is  diffi- 
cult to  distinguish  the  difference  between  prohibition  in  the 
present  law  and  the  principle  which  lay  at  the  foundation  of 
the  old  excise  law.  The  difference  I  apprehend  is  only  in  de- 
gree. Licenses  to  sell  as  a  beverage  are  now  prohibited  alto- 
gether, while  under  the  old  law  such  licenses  were  permitted 
and  a  commission  created  which  might  issue  them;  but  the 
commissioners  were  not  bound  to  license.  (1  Hill's  Rep.,  655.) 
They  might  refuse,  and  sometimes  did  refuse;  and  when  they 
did  so,  prohibition  under  five  gallons  was  as  complete  within 
their  jurisdiction  as  now.  By  the  present  act,  the  legislature 
has  assumed  to  itself  the  discretion  formerly  vested  in  the 
board  of  excise,  and  said  no  license  shall  be  granted.  Prohi- 
bition was  a  prominent  feature  of  the  old  law,  and  yet  it  was 
never,  for  that  reason,  deemed  unconstitutional.  It  is  true,  the 
old  law  did  not  interfere  with  the  traffic  in  quantities  above 
five  gallons,  but  that  does  not  affect  the  principle.  If  it  was 
constitutional  for  the  legislature  to  prohibit  the  traffic  in  quan- 
tities less  than  five  gallons,  it  most  assuredly  is  in  quantities 
over  five  gallons.  The  power  existing,  it  may  be  exercised  at 
such  times  and  in  such  manner  as  the  legislature  shall  see  fit. 

But  supposing  the  act  of  1855  void;  the  old  excise  law  would 
then  be  left  in  full  force.  The  defendant  is  shown  to  have  sold 
gin,  beer,  and  whiskey  at  different  times  to  be  drank  in  his 
house.  This  he  had  no  right  to  do  under  that  law,  without  a 
license,  and  it  is  not  pretended  that  he  any  such  license.  In 
such  event  he  would  be  liable  under  the  old  law  for  a  greater 
penalty  than  was  imposed  by  this  conviction,  although  entitled 
to  a  discharge  from  this  particular  proceeding.  According  to 
my  understanding,  certain  sections  of  the  old  law  still  continue 
in  force,  notwithstanding  the  validity  of  the  new  statute.  The 
act  of  April,  1855,  only  repeals  those  acts  and  parts  of  acts  in- 
consistent therewith.  Those  provisions  of  the  old  law  which 
prohibit  the  sale  of  intoxicating  liquor  without  a  license,  are 
in  no  particular  inconsistent  with  the  present  act,  and  there- 
fore by  the  well-established  rules  of  construction,  they  are  not 
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repealed.  In  the  language  of  Justice  Edmonds,  "  the  several 
statutes  operating  upon  the  same  subject  being  in  pari  materia 
are  to  be  read  together  as  one  law,  and  they  say  no  man  shall 
sell  without  license,  and  no  man  shall  have  a  license." 

Several  points  preliminary  to  the  principal  questions  were 
made  by  the  defendant,  none  of  which  I  deem  well  taken. 

My  conclusions  from  these  premises  are,  that  the  legislature 
of  this  state  has  the  power  to  enact  laws  prohibiting  the  sale 
of  intoxicating  liquors,  and  to  provide  penalties  for  their  vio- 
lation: 

That  the  act  of  April  9,  1855,  so  far  as  it  prohibits  the  sale 
of  intoxicating  liquors,  imposes  penalties  for  its  violation,  and 
provides  for  their  enforcement,  is  not  in  conflict  with  any  arti- 
cle or  section  of  the  constitution  of  the  United  States  or  of 
this  state: 

That  foreign  liquor,  after  it  has  passed  beyond  the  hands  of 
the  importer,  or  the  original  package  is  broken  for  use  or  sale, 
so  that  it  ceases  to  be  foreign  commerce,  is  not  exempted 
from  the  operation  of  the  statute  by  the  last  clause  of  section 
one: 

That  those  sections  of  the  old  excise  law,  which  prohibited 
the  sale  of  all  liquors  in  quantities  less  than  five  gallons  with- 
out a  license,  are  not  repealed  by  the  present  act,  but  still  re- 
main in  force. 

The  conviction  and  sentence  of  the  Special  Sessions  should 
be  affirmed. 


- 
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Intoxicating  liquors,  to  be  used  as  a  beverage,  are  property  in  the  most  abso- 
lute and  unqualified  sense  of  the  term :  and  as  such  as  much  entitled  to  the 
protection  of  the  constitution  as  lands,  houses,  or  chattels  of  any  descrip- 
tion. 

All  property  is  alike  in  the  characteristic  of  inviolability,  without  reference  to 
the  question  of  its  utility. 

The  prohibitions  and  penalties  of  the  act  "  to  prevent  intemperance,  pauperism 
and  crime,"  pass  the  utmost  boundaries  of  mere  regulation  and  police,  and 
by  their  own  force,  assuming  them  to  be  valid  and  faithfully  obeyed  and 
executed,  work  the  essential  loss  or  destruction  of  the  property  at  which 
they  are  aimed.  The  act  is  therefore  in  violation  of  that  clause  of  the  con- 
stitution which  declares  that  no  person  shall  be  deprived  of  his  property 
"  without  due  process  of  law,"  and  is  unconstitutional  and  void. 

The  terms  "law  of  the  land"  and  "  due  process  of  law,"  as  used  in  the  state 
constitution,  are  restraints  upon  legislation,  and  in  all  cases  require  a  judi- 
cial investigation,  not  to  be  governed  by  a  law  specially  enacted  to  take 
away  and  destroy  existing  rights,  but  confined  to  the  question,  whether, 
under  the  preexisting  rule  of  conduct,  the  right  in  controversy  has  been 
lawfully  acquired  and  is  lawfully  possessed. 

The  word  "  property  "  includes  the  power  of  disposition  and  sale,  as  well  as 
the  right  of  private  use  and  enjoyment ;  and  where  a  law  annihilates  the 
value  of  property,  and  strips  it  of  its  attributes,  by  which  alone  it  is  distin- 
guished as  property,  the  owner  is  deprived  of  it,  within  the  meaning  of  the 
constitutional  provision. 

The  prohibitory  act,  in  its  operation  upon  property  in  intoxicating  liquors, 
existing  in  the  hands  of  any  citizen  of  this  state  when  the  act  took  effect,  is 
a  violation  of  the  provision  in  the  constitution  of  this  state,  which  decrees 
that  no  person  shall  be  "  deprived  of  life,  liberty  or  property  without  due 
process  of  law,"  inasmuch  as  the  various  provisions,  prohibitions  and  penal- 
ties of  the  act  substantially  destroy  the  property  in  such  liquors. 

Inasmuch  as  the  act  does  not  discriminate  between  such  liquors  existing  when 
it  took  effect  as  a  law,  and  such  as  might  thereafter  be  acquired  by  importa- 
tion or  manufacture,  and  does  not  countenance  or  warrant  any  defence 
based  upon  the  distinction  referred  to,  it  can  not  be  sustained  as  to  any  such 
liquor,  whether  existing  at  the  time  the  act  took  effect  or  acquired  subse- 
quently. 
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It  would  be  competent  for  the  legislature  to  pass  such  an  act  as  the  one  under 
consideration,  (except  as  to  some  of  the  forms  of  proceeding  to  enforce  it,) 
provided  such  act  should  be  plainly  and  distinctly  prospective  as  to  the 
property  on  which  it  should  operate. 

The  question  whether  "  legislative  power  "  is  not  limited  beyond  the  restric- 
tions specially  declared  in  the  constitution,  discussed  by  COMSTOCK,  J. 

The  plaintiff  in  error  was  indicted  in  the  Court  of  Sessions 
of  Erie  county,  and  charged  with  having  sold  intoxicating 
liquor  in  small  quantities  contrary  to  the  provisions  of  the  pro- 
hibitory liquor  act  of  April  9,  1855.  Upon  the  trial,  several 
exceptions  were  taken  to  the  decisons  of  the  court,  involving 
the  validity  of  the  indictment,  the  regularity  of  the  proceedings 
and  the  construction  and  constitutionality  of  the  act. 

Evidence  was  given  on  the  trial  tending  to  show  that  on 
several  occasions  between  the  4th  and  14th  of  July,  1855,  the 
plaintiff  in  error  had  sold  and  delivered  to  divers  persons  brandy 
in  quantities  less  than  one  pint  at  his  bar  in  Buffalo,  which 
was  drank  on  his  premises.  After  the  prosecution  had  rested 
the  cause,  the  counsel  for  the  plaintiff  in  error  asked  the  court 
to  direct  the  jury  to  find  a  verdict  of  not  guilty,  on  the  follow- 
ing grounds: 

1.  That  it  did  not  appear  that  any  offence   had  been  com- 
mitted by  the  defendant. 

2.  That  the  charges  in  the  indictment  were  not  proved. 

3.  That  it  did  not  appear  but  what  the  liquor,  alleged  to  have 
been  sold,  was  liquor  the  right  to  sell  which  was  given  by  the 
laws  of  the  United  States. 

4.  it  did  not  appear   but  that  the   liquor  sold  was  imported 
into  this  country  by  the  defendant  from  foreign   countries,  in 
pursuance  of  the  laws  of  the  United  States. 

5.  That  the  first  section  of  the  act  in  question  is  in  violation 
of  the  constitution  of  this  state  and  of  the  United  States  and  is 
void. 

6.  That  the  fourth  section  of  said  act  is  likewise  contrary  to 
said  constitution  and  is  void. 

7.  That  the   whole  act  is   unauthorized  by  and  in  conflict 
with  the  laws  and  treaties  of  the  United  States  and  the  consti- 
tution of  the  state  of  New  York  and  is  void. 


ALBANY,  MARCH,  1856.  423 

Wynehamer  v.  The  People. 

8.  That  it  does  not  appear  but  that  the  liquor  sold  by  the 
defendant  was  authorized  to  be  sold  by  the  statute  as  above 
referred  to. 

The  court  overruled  these  exceptions  and  the  defendant  ex- 
cepted. 

The  defendant's  counsel  then  offered  to  prove  that  the  liquor 
proved  to  have  been  sold  by  the  defendant  was  imported  into 
this  state  from  foreign  countries  under  and  in  pursuance  of  the 
revenue  laws  of  the  United  States,  and  that  the  legal  duties 
had  been  paid  thereon.  That  the  defendant  purchased  such 
liquors  from  the  importer  in  the  imported  packages  and  sold  to 
the  persons  and  at  the  times  proved  by  the  witnesses  for  the 
prosecution. 

This  evidence  was  objected  to  by  the  counsel  for  the  people 
and  excluded  by  the  court,  to  which  decision  the  counsel  for 
the  defendant  excepted. 

The  defendant's  counsel  then  offered  to  prove  that  the  liquors 
proved  to  have  been  sold  by  the  defendant  were  had  and  owned 
by  him  on  and  before  the  3d  day  of  July,  1855.  This  was  also 
objected  to  and  excluded  and  the  decision  excepted  to.  The 
defendant  was  convicted  and  sentenced  to  pay  a  fine  of  $50,  and 
to  stand  committed  until  paid.  On  a  writ  of  error,  the  judg- 
ment was  affirmed  in  the  Supreme  Court  sitting  in  the  eighth 
judicial  district.  The  decision  in  the  Supreme  Court  is  reported 
supra  page  377.  The  defendant  brought  the  case  by  writ  of 
error  to  this  court. 

JJmasa  J.  Parker,  for  the  plaintiff  in  error,  after  discussing 
other  questions  of  irregularity  raised  at  the  trial,  made  the  fol- 
lowing points  on  the  merits. 

IV.  By  the  true  construction  of  the  first  section  of  the  pro- 
hibitory act,  all  imported  liquors  are  exempted  from  its 
operation:  and  the  court  erred  in  excluding  evidence  that  the 
liquor  in  question  was  imported  liquor,  and  was  purchased  from 
the  importer  in  the  imported  packages. 

1.  It  is  conceded  that  the  intention  of  the  legislature,  legally 
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ascertained,  is  to  govern  in  the  construction  of  a  statute,  but 
that  intention  must  be  ascertained  from  the  statute  itself. 
"  Courts  of  law  can  not  consider  the  motives  which  may  have 
influenced  the  legislature  or  their  intentions  any  further  than 
they  are  manifested  in  the  statute  itself."  (By  SPENCER,  J.,  in 
People  v.  Utica  Ins.  Co.,  15  John.  R.  394;  Smith  on  Statutes, 
§  505,  545  ;  Walker  v.  Harris,  20  Wend.  561;  7  Barn.  Sf  Cress. 
569.) 

2.  "  It   is  not  allowed  to   interpret  what  has  no  need  of  in- 
terpretation."    Quoties  in  verbis,  nulla  est  ambiguitas,  ibi  nulla 
cxpositio  contra  verbajienda  est.     In  the  absence  of  ambiguity 
no  exposition  shall  be  made  which   is  opposed  to  the  express 
words  of  the  instrument.     (Broom's  Leg.  Max.  266;   Vattel, 
Book  ii,  ch.  17,  §263;  Smith  on  Statutes ,§505,  545;  13  Mass. 
343;  1  Kent.  Com.  462.) 

3.  Effect   must  be  given,  if  possible,   to   every  clause   and 
sentence  of  the  act.     (Smith  on  Statutes,  §527;  7  Barn,  fy 
Cress.  569;  McKay  v.  Detroit  Plank  R.  Co.  2  Mich.  R.  138.) 

4.  Penal  statutes  are  laws  in   restraint  of  natural  liberty, 
those  which  forbid  anything  not  in  itself  unlawful,  or  inflict 
penalties  or  work  forfeitures,  and  they   are  to   be  construed 
strictly.     If  the  language  will  admit  of  two  meanings,  the  court 
shall  determine  that  the  lawgiver  intended  that  construction 
which  will  exempt  the  subject  from  the  penalties  and  provisions 
of  the  act.     (Smith  on  Statutes,  §468,  495,  738;  7  Cowen  R. 
252;   IKernan,  601.) 

5.  These  rules  have  been  disregarded  in  the  judgment  given 
in  the   Supreme  Court.     Applied  to  the  act  in  question,  the 
last  clause  of  the  first  section  exempts  imported  liquor  from  the 
operation  of  the  act.     "  This  section  shall  not  apply  to  liquor 
the  right  to  sell  which  in  this  state  is  given  by  any  law  ot 
treaty  of  the  United  States." 

6.  The  revenue  laws  permit  the   importation  of  brandy  in 
casks  of  not  less  than  fifteen  gallons  capacity,  and  it  has  been 
decided  by  the  Supreme   Court  of  the  U.    S.,  that  under  the 
laws  arid  treaties  of  the  U.  S.,  the  importer  has  a  right  to  sell 
his  imports  in  the  imported  packages  or  casks,  and  that  a  state 
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law  requiring  the  importer  to  take  out  a  license  to  and  pay  fifty 
dollars  therefor  was  void.  (Brown  v.  Maryland,  12  Wheaton, 
R.  419.) 

7.  The  right  to  sell   imported  liquor  in  this  state,  is  thus 
given  to   the  importer  by  the   laws  and   treaties  of  the  United 
States,  under  the  constitutional  provisions  which  give  to  con- 
gress the  power  to  regulate  commerce  and  prohibit  a  state  from 
laying   a  duty  on   imports.     This   right  is  applicable  to   all 
imported  liquor  and  to  no  other. 

8.  The  language  of  the  last  clause  of  the  first  section  is  clear 
and  explicit.     There  is  in  it  no  obscurity  or  ambiguity,  and  it 
"  needeth  not  to  be   interpreted."     It  exempts  a  certain  kind 
of  property  from  the  operation  of  the  statute.     If  it  does  not 
mean  imported  liquor,  it  means  nothing.     No  one  has  suggested 
any  other  meaning.     The  statute  is  highly  penal,  arid  liable  to 
no  fraud  or  loose  construction. 

9.  The  language  of  the  exception  is  descriptive  of  a  certain 
species  of  property.     Its  identification  does  not  depend  upon 
the  length  of  time  the  right  to  sell  under  the  U.  S.  laws  may 
continue  in  this  state.     It  continues  long  enough  to  designate 
the  kind  of  liquor,  and  to  distinguish  it  from  all  others. 

10.  The  seventh  section  corroborates  the  view  I  have  taken. 
It  prescribes  a  rule  of  evidence  upon  the  question  whether  the 
liquor  is  imported.     The  22d  section  protects  the  liquor  in  the 
hands  of  the  importer,  and  in  selling  in  the  original  packages 
to  a  person  authorized  by  the  act  to  sell.     So  far  as  this  goes, 
it   harmonizes  with  the  other  exception.     The  last  clause  of 
the  first  section  excepts  imported  liquor  from  the  operation  of 
that  section.     The   clause   in  the  22d  section   excepts  original 
packages  in  the  hands  of  the  importer  from  all  the  provisions 
of  the  whole  act. 

V.  If  imported  liquor  is  not  excepted  from  the  operation  of 
the  statute,  then  we  say  the  statute  is  void  because  it  conflicts 
with  the  laws  and  treaties  of  the  United  States  which  authorize 
a  sale.  (Const.  U.  S.  art.  6,  §  1.) 

1.  If  congress  has  power  to  regulate  a  subject  matter,  a  state 
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can  not  interfere  to  oppose  or  impede  such  regulation.  In  such 
case,  if  a  state  law  conflicts  with  the  act  of  congress,  the  state 
law  must  yield,  because  the  constitution  says,  that  acts  of 
congress  passed  within  the  scope  of  the  constitutional  power 
of  congress  are  the  supreme  law  of  the  land.  (5  How.  R.  573-4 
Ch.  J.  Taney;  1  Wheaton,  304;  3  id.  309;  6  id.  384;  16 
Peters,  530.) 

2.  In  Brown  v.  The  State  of  Maryland,  the  Supreme  Court 
of  the  United  States  has   decided   that  a  state  law  conflicting 
with  the  free  right  of  the  importer  to  sell  in  the  imported  pack- 
age was  void,   because   it  would  render  the  imported   article 
valueless. 

To  forbid  a  sale  by  the  person  buying  from  the  importer 
would  render  the  property  equally  valueless  and  would  equally 
prevent  importation. 

3.  A  state  may  regulate  the  sale  of  imported  property  and 
may  tax  it  like  other  property  after   it   has  passed  from  the 
hands  of  the  importer,  but  it  has  no  power  to  prohibit  a  sale. 
It  can   not   accomplish  indirectly  what   it   is  forbidden   to  do 
directly. 

4.  The  license  cases  (5  Howard  Rep.")  do  not  contravene  this 
doctrine.     Those  were  cases  of  regulation,  riot  of  prohibition. 
They  were  so  treated  by  counsel    in  the   argument.     (5  How. 
Rep.,  550,  551.)     As  to  the  New  Hampshire  case,  it  turned  upon 
another  point,  viz:  that  congress  had   never  exercised   its  con- 
stitutional power  to  regulate  commerce  between  the  states,  the 
liquor  not  being  in  that  case   imported,  but  brought  into  New 
Hampshire  from  Massachusetts.     The  expressions  in  the  opin- 
ions of  some  of  the  judges,   that  states  might  even  prohibit 
the  sale  of  imported  liquor,  after  it  had  passed  to  the  hands  of 
a  purchaser  from   the   importer,  are  obiter  and  were   not  called 
for  by  the  facts  of  the  case. 

5.  It  will  not  be  denied  but  this  statute  is  prohibitory.     It 
aims  to  prevent  the  use   of  intoxicating  liquor  as  a  beverage. 
It  enforces  absolute  prohibition.     (See  Point  VII.) 

VI.  The  prohibitory  act  is  void  because  it  impairs  the  "  obli- 
gations of  contracts"  contrary  to  an  express  inhibition  in  the 
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constitution  of  the  United  States.  (Const.  U.  S.,  art.  1,  §  10, 
sub.  1;  Story  on  Const.  §1368  to  1393;  Smith  on  Stat.,  250; 
Dartmouth  Col.  v.  Woodward,  4  Wheat.,  578;  1  Ohio  State  R., 
638.) 

1.  This  provision  of  the  constitution  is  violated  by  an  act 
affecting  the  tenure  or  title  to   property  acquired  under  a  con- 
tract, or  interfering  with  the  right  to  use  and   enjoy  the  pro- 
perty in  any  manner  which  was  lawful  at  the  time  of  acquiring 
title.     (1  /.  J.  Marsh,  568;  6  Cranch,  135;  8  Wheaton,  91;   1 
Dana  R.,  488;  3  Story  Const.  $  1370.) 

2.  In  this  case  the  accused  offered  to  prove  that  he  came  by 
the  liquors  by  purchase. 

3.  The  legislature  has  the  power  to  regulate,  but  not  the 
power  to  destroy  or  to  prohibit  it.     It   is  like  the   control  the 
legislature  has  over  the  remedy  which  it  may  exercise,  provi- 
ded it  is  not  carried  so  far  as  to  trench  upon  an  existing  or 
vested  right.     (4  Wheat.,  122;  2  Kent.  Com.,  397;  1  Kern.  R., 
281;  1  Denio,  274;  1  Howard  #.,311;  2  id.  608;  8  Wheat.  1; 
UPenn.  480.) 

Our  license  laws  regulated  but  did  not  prohibit  the  sale.  In 
quantities  above  five  gallons  there  was  no  restriction. 

VII.  The  act  in  question  is  a  violation  of  the  provisions  of 
the  United  States  and  state  constitutions,  which  declare  that 
"no  person  shall  be  deprived  of  life,  liberty  or  property,  with- 
out due  process  of  law,"  and  that  "no  member  of  this  state 
shall  be  disfranchised  or  deprived  of  any  of  the  rights  and 
privileges  secured  to  any  citizen  thereof  unless  by  the  Jaw  of 
the  land  or  the  judgment  of  his  peers  "  and  that  no  state  shall 
pass  any  bill  of  attainder.  (Const,  of  N.  Y.,  art.  1,  §  1  and  6; 
Const,  of  U.  S.,  art.  1,  §  10;  Amendments  to  Const.  U.  S., 
art.  5.) 

1.  It  will  not  be  denied  but   intoxicating  liquors   are  pro- 
perty.    "  Spirits  and  distilled  liquors  are  universally  admitted 
to  be  the  subjects  of  ownership  and   property,   and   are  there- 
fore subjects  of  exchange,  barter  and  traffic,"  &c.     (5  How. 
R.,  577,  Taney,  Ch.  J.) 

2.  They  are  admitted  to  be  property  by  the  act  itself,  which 
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treats  them  as  legitimate  subjects  of  ownership.     (1  Curtis  R. 
328-9;  33  Maine  R.,  561-2.) 

3.  On  the  3d  day  of  July,  Wynehamer  was  the  owner  of 
the  property  in  question,  enjoying   all  the  rights  incident  to 
ownership.     On  the  4th   day  of  July  that  same  property  was 
rendered  valueless,  by  the  fiat  of  the  legislature,  which  deprived 
him  of  the  power  of  sale. 

4.  But  the  act  goes  even  farther.     It  leaves  nothing  to   in- 
ference.    By  the  twenty-fifth  section,  all  liquor  kept  in  viola- 
tion of  any  provision  of  the  act  was   declared  to  be  a  public 
nuisance.     The  property,  with   all   its  rights  and  incidents,  is 
thus  annihilated   by  legislative  edict.     On   the  third    it  had 
value  and  was  protected  by  law.     On  the  fourth  its  very  exist- 
ence became  a  crime.     It  had  ceased  to  be  property.     A   more 
palpable  deprivation  of  properly  can  not  be  conceived. 

5.  But  it  is  said  this  is  done  by  "  due   process  of  law."     It 
is  done  without  any  process  of  law  and  by  a  mere   legislative 
enactment.     It  is  a  gross  usurpation  by  the  legislature  of  judi- 
cial functions.     Judge   Green  admits  that  liquor  is  property, 
that  the  right  to  sell  property  is  one  of  its  recognized  legal  in- 
cidents,   and    that    "  due  process  of  law  "  means   a  trial  and 
judgment  in  regular  judicial  proceedings.     But   in   claiming 
the  right  to  regulate  the  sale  of  property,  he  overlooks  the  fact 
that,  the  property  here  with   all  its  rights  and   incidents  was 
obliterated  by  a  mere  legislative  act. 

6.  The    case    recently    decided  in  the  fourth  district   (The 
People  v.  Quant}   is  put  upon  a  still  more  dangerous   ground. 
The  alarming  doctrine  is  in  this  case  declared,  that  if  the  act 
is  otherwise  constitutional,  the  violaters  of  it  may  be  deprived 
of  their  property  under  its  provisions  and   it  will   be  by  due 
process  of  law.     This  is   a  startling  proposition.     It  nullifies 
the  constitutional   restraint  upon   legislative    power.     It  sub- 
stitutes the  will  of  the  legislature  for  a   regular  judicial  judg- 
ment. 

7.  The    words  "  law  of  the    land  "  do  not  mean  a  statute 
passed  for  the  purpose  of  working  the  wrong.     They  mean  by 
due  course  of  law;  by  indictment  or  presentment  of  good  and 
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lawful  men.  And  "  due  course  of  law  "  means  law  in  ihe 
regular  course  of  administration  through  courts  of  justice. 
(Coke  2  Inst.  45,  50;  2  Kent  Com.  13  and  note  to  7  ed.;  4  Hill 
140,  145;  4  Dev.  JV.  C.  15;  3  Story  on  Const.  661  j  2  Yerger, 
500,  554;  5  Watts  fy  Serg.  173;  1  Curtis  325.) 

In  South  Carolina  the  words  "laws  of  the  land"  in  the 
state  constitution  have  been  decided  to  mean  the  common  and 
statute  law  existing  in  that  state  at  the  adoption  of  its  consti- 
tution. (State  v.  Simons,  2  Speers  R.  767.) 

8.  The  act  in  question  has  the  most  objectionable  character- 
istics of  a  bill  of  attainder.     It  forfeits,  and  confiscates  the 
property  of  the  citizen.     (1  Dana  R.  510;  6  Crunch.  R.  137; 
Story  Const.  §  1338,  9;  1  Curtis,  337.) 

9.  The  object  of  the  prohibitory  act  is  absolute  prohibition 
of  the  use    of  intoxicating    liquor  as  beverage      The   whole 
scheme  of  the  act  is  to   adjudge  liquor   a  nuisance.     If  that 
general  scheme  is  unconstitutional  and  void,  so  are  also  all  the 
means  by  which  it  is  to  be  enforced.     If  any  of  the  provisions 
necessary  for  accomplishing  the  object  are  invalid,  the  whole 
and  every  part  of  the  act  must  fail.     (Newell  \.  The  People,  3 
Selden,  9-23;  6  Eng.  (Ark.}  R.  500.) 

10.  The  legislature   has  no  constitutional  right  to  adjudge 
property  to  be  a  public  nuisance,  and  thus  to  place  it   beyond 
the  pale  of  ownership  and  protection.     The  legislature  can  not 
deprive  the  citizen  of  that  which  the  constitution  says  he  shall 
have  and  enjoy. 

A  public  nuisance  is  that  which  is  inconvenient  or  trouble- 
some to  the  whole  community  in  general,  and  not  merely  to 
some  particular  person.  (4  Black.  Com.  167.)  It  is  indictable 
but  not  actionable. 

Now  liquor  "  kept  "  can  not  be  a  nuisance.  It  is  harmless 
of  itself,  nay,  it  is  useful  and  is  conceded  to  be,  for  certain 
purposes,  by  the  act  in  question.  It  is  no  reason  for  declaring 
it  a  nuisance  that  it  may  be  abused.  So  may  every  article  of 
food  and  even  cold  water  itself. 

Whether  an  article  is  a  nuisance  is  a  judicial,  not  a  legisla- 
tive question,  and  it  can  only  be  ascertained  "  by  due  process 
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of  law."     (3  Story's  Const.  §1338,  9;  4  Devereux,  R.  1;   16 
Ohio,  R.  540;  7  How.  407.) 

11.  By  a  legislative  sentence  all  liquor  "  kept"  in  violation 
of  the  act  is  condemned   and   ceases  to  be  property.     All  the 
other  provisions  of  the   act  are  the  means  of  enforcing  this 
legislative  judgment,  and  many  of  them,  considered  severally, 
are  enacted   in  utter  disregard   of  constitutional  rights.      (5 
Ark.  506;  7  Texas  R.  365.) 

12.  In  addition  to  the  unreasonable  searches  authorized  and 
the  seizure  and  confiscation  of  property  without  due  process  of 
law,  the  putting  a  person  twice  in  jeopardy  for   the  same  of- 
fence, &c.,  &c.,  it  violates  in  express  terms  that  provision  of 
the  constitution  which  declares  that  "  the  trial  by  jury  in  all 
cases  in  which  it  has  been  heretofore  used,  shall  remain  invio- 
late forever."     (State  Const,  art.  1,  §  1.) 

This  means  a  common  law  jury  of  twelve  men.  (2  Kern.  R. 
198,  Johnson,  J.)  And  "  heretofore  used,"  means  used  at  the 
adoption  of  this  constitution.  Such  was  the  meaning  given 
by  the  Court  of  Errors,  to  the  same  words  in  the  constitution 
of  1821.  (Duffy  v.  The  People,  6  Hill,  78.) 

At  the  time  of  the  adoption  of  the  present  constitution,  there 
was  not  a  single  misdemeanor  which  could  compulsorily  be 
tried  without  a  common  law  jury. 

A  few  misdemeanors  were  triable  by  a  court  of  Special 
Sessions,  provided  the  accused  elected  to  be  tried;  but  there 
was  not  one  in  which  he  might  not  insist  on  a  trial  elsewhere 
by  twelve  men.  (4  Wheat.  R.  235.) 

13.  The  constitutional   protection  extends  to   newly  created 
offences  as  well  as  to  previously  existing  offences.     If  not,  the 
legislature  is  omnipotent,  and   there  is  no  protection   against 
its  despotism.     All  cases  in  which  it  has  been  heretofore  used 
means  all  cases  of  the  same  grade.     All  previous  misdemeanors 
being  triable   by  a  common   law  jury,  unless  waived  by  the 
accused,  a  newly  declared  misdemeanor  must  bring  the  same 
right  with  it. 

But  if  it  ^ere  otherwise,  it  would  not  affect  this  particular 
case,  for  selling  liquor  contrary  to  law  was  a  misdemeanor 
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when  the  constitution  was  adopted,  and  is  made  the  same  by 
this  act.  That  particular  misdemeanor  was  never  before  tria- 
ble by  a  court  of  Special  Sessions  even  by  consent. 

This  is  the  first  time  in  the  history  of  this  state,  that  the 
attempt  has  ever  been  made  to  compel  a  person  to  be  tried 
even  for  a  misdemeanor,  before  a  court  of  Special  Sessions,  if 
he  was  willing  to  give  bail  to  appear  before  a  higher  tribunal 
where  he  could  have  a  common  law  jury. 

Even  in  a  civil  case,  no  matter  how  trifling,  it  is  not  in  the 
power  of  the  legislature  to  deprive  a  party  of  his  constitutional 
right  of  trial  by  jury. 

In  all  criminal  prosecutions  the  accused  has  a  right  to  a 
speedy  and  public  trial  by  an  impartial  jury,  &c.,  (Bill  of 
rights,  1  R.  S.  3d  ed.  95,  §  14;  6  Eng.  R.  500;  1  Wash.  R. 
299.) 

14.  If  I  am  wrong  in  this  view,  or  if  it  is  apparent  that  the 
legislature  intended  to  give  power  to  a  magistrate   to  try  this 
offence,  then  it  follows  that  the  legislature,  having  created  a 
new  offence  and  having  especially  authorized  a  certain  tribunal 
to  try  it  by  conferring  on  it  a  new  power,  that  tribunal  has  the 
exclusive  power  to  try  the  offence. 

Where  a  statute  confers  a  right  and  prescribes  adequate 
means  of  protecting  it,  the  proprietor  of  the  right  is  confined 
to  the  statutory  remedy.  (Dudley  v.  Mayhew,  3  Comst.  9,  15, 
16.) 

If  an  act  has  prescribed  the  remedy  for  the  party  aggrieved, 
and  the  mode  of  prosecution,  all  other  remedies  and  modes  are 
excluded.  (Miller  v.  Taylor,  4  Burr.  2323;  McKeon  v.  Caherty, 
3  Wend.  494.) 

Where  a  statute  creates  a  new  offence  and  gives  a  particular 
penalty,  the  party  will  not  be  punished  by  indictment.  (Rex 
v.  Robinson,  2  Burr.  803;  Watson's  case,  6  Mod.  86;  Castle's 
case,  Cro.  Jac.  643;  People  v.  Stevens,  13  Wend.  342.) 

It  follows  then,  that  the  prosecution  must  be  before  a  court 
of  Special  Sessions  and  not  by  indictment. 

15.  It   is  no   answer  to  this  last  argument   to  say  that  by 
section  23,    grand  juries  are  to  be  charged  to   inquire  into 
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offences  under  the  act.  No  jurisdiction  can  be  obtained  by 
inference.  Besides,  there  is  enough  else  under  the  act  proper 
for  their  consideration,  and  which  they  may  be  presumed  to 
have  had  in  view  in  the  nuisances  declared  by  it,  and  the  per- 
juries likely  to  be  committed  in  its  execution.  It  is  quite 
significant  of  the  exclusive  intention  of  the  legislature  that  it 
has  given  an  appeal  by  either  party  from  a  judgment  of  the 
magistrate,  and  none  from  any  judgment  by  a  court  of  Oyer 
ami  Terminer  or  Sessions. 

VIII.  However  extensive  maybe  the  power  of  the  legislature 
over  prospective  acquisitions,  it  can  never  prohibit  the  use  of 
property  already  acquired.     That  would  destroy  a  vested  right. 
In  this  case,  Wynehamer  owned  the  property  before  the  act  took 
effect.     To  declare  such  property  forfeited,  would  be  an  ex  post 
facto  law  and  void.  (33  Maine  R.  559;  Const.  U.  S.  art.  1,  §  10.) 

IX.  It  is  only  the  "  legislative  power  "  that  the  people  have 
vested  in  the  legislature.     Even  if  there  were  not  any  express 
constitutional  restriction,  the  legislature  would  have  no  power 
to  pass  this   act.     It  is  a  violation  of  the  settled   maxims  and 
principles  of  a  free  government.     It  is  an  invasion  of  natural 
right  and  the  authorities  are  ample  to  show  that  such  an  act 
will  not  be  enforced  by  the  courts.  (4  Barb.  R.  71;  Barculo,  J. 
2  Peters  R.  657;  4  Hill,  145;  3  Dallas,  386;  4  Devereux  R.  1; 
Blackwell  on  Tax  Titles,  15,  16,  17,  21,  22;   1  Dana,  511;  1 
/.  /.  Marsh,  566,  571;   1  Ohio  Stat.  R.  633;  3  Dallas t  388; 
2  Cranch,  390.) 

1.  "  Civil  government  is  not  entitled,  in  ordinary  cases  and 
as  a  general  rule,  to  regulate  the  use  of  property  in  the  hands 
of  the  owners,  by  sumptuary  laws  or  any  other  visionary  schemes 
of  frugality  and  equality."  (2  Kent  Com.  329.) 

2.  It  is  a  universally  recognized  theory  of  government  that 
absolute  and  despotic  sovereignty,  which  must  exist  somewhere 
in  every  organized  political  society,  does,  by  our  system  remain 
with  the  people,  and  that  the  legislative  power,  which  has  been 
conferred  upon  government,  is  only  such  portions  of  that  abso- 
lute sovereign  power  as  is  necessary  to  accomplish  the  design 
and  object  of  government,  which  is  the  security  and  protection 
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of  the  persons  ami  property  of  all  the  citizens.  ( 1  Lieber's  Pol. 
Eth.  188,  9,  194,  202;  Woodeson's  Lee.  upon  Law;  Vattel,  Book 
4,  §45,  51;  Works  of  John  Locke,  vol.  5,  ch.  11;  1  Ohio  State 
R.  633;  3  Dallas,  386;  6  Cranch,  87;  2  Dallas,  310;  4  Hill, 
146;  2  Kent  Com.  339;  2  John.  Ch.  162;  4  McLean,  497;  3 
Story  Const.  §  1393;  5  Walts  fy  Serg.  174;  9  Gill  &  J-  408.) 

3.  Under  these  universally  reserved  rights  we  are  to  be  pro- 
tected against  all  sumptuary  laws  and  all  interference  with  per- 
sonal rights.     It  is  not   in  the  power  of  the  legislature  to  say 
what  we  shall  eat  or  drink  or  wear,  or  to  adjudge  an  article  of 
property  recognized  as  valuable  and   useful  from  the  earliest 
ages,  the  use  of  which  has  been  sanctioned  by  divine  example, 
to  be  a  nuisance  and  to  make  it  criminal  to  keep,  sell  or  give 
it  away.  (Plin.  Nat.  Hist.  Lib.  14,  c.  22:  2  Herod.  76;  Dion. 
Cassius,  Lib.  49;  Tacitus  de  Mor  Ger.  c.  23;  Songs  of  Solomon. 
8,  v.  12;  Psalms,  104,  v.  14  and  15.) 

4.  The  power  of  police  regulation  authorizes  the  destruction 
of  what  is  of  itself  noxious;   but  it  does  not  authorize  the  de- 
struction of  what  is  in  itself  good,  because  a  bad  use  may  be 
made  of  it.     The  power  of  police  regulation  results  from  neces- 
sity, and  is  itself  on  the  very  verge  of  authority.    This  act  goes 
far  beyond  it. 

X.  The  indictment  in  this  case  is  based  upon,  and  can  only 
be  sustained  under  the  act  of  April  9,  1855,  called  the  "  pro- 
hibitory act."  It  refers  to  the  statute  by  its  title  and  conclu- 
sion, and  seeks  to  bring  this  case  within  that  act  alone.  It  can 
not  be  sustained  under  the  Revised  Statutes, 

1,  Because  those  laws  are  repealed. 

2.  Because  the  indictment  is  not  within  the  words  of  the  old. 
statute  and  does  not  charge  the  offence  created  by  that  act. 
(Bar.  Cr.  L.  332,  333.) 

It  does  not  allege  the  selling  of"  strong  or  spirituous  liquors 
or  wines,"  nor  "  in  quantities  less  than  five  gallons,'1  nor  that 
it  was  sold  without  license.  The  indictment  would  be  bad  on 
error  or  in  arrest  of  judgment  under  the  excise  act.  (Wharton's 
Jim.  Cr.  Law,  815,  3d  ed.;  24  Pick.  R.  374;  15  Verm.  R.  290- 
6  Leigh,  667.) 

VOL.  II.  55 
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Albert  Sawin  for  defendant  in  error. 

First. — There  is  no  law  or  treaty  of  the  United  States  giving 
the  right  to  the  importer  of  liquors,  or  any  other  person,  to  sell 
the  same  in  the  original  package  or  otherwise,  in  this  state. 

I.  It  is  admitted  there  is   no  treaty  or  law  of  congress,  in 
express  words,  authorizing  the  importer  of  brandy  or  distilled 
spirits  or  wine,  upon  payment  of  duties  under  the  revenue  laws 
of  the  United  States  to  sell  the  same. 

The  acts  of  congress  bearing  on  the  question  are  as  follows: 

The  first  act  of  regulation  of  imports,  passed  March  2,  1799, 
vol.  1,  sec.  103,  p.  701  of  United  States 'Statutes  at  large,  pro- 
hibits the  importation  of  distilled  spirits  in  less  quantities  than 
ninety  gallons. 

By  act  of  2d  March,  1829,  and  of  an  act  of  27th  February, 
1830,  which  are  now  in  force,  brandy  may  be  imported  in  casks 
of  a  capacity  of  not  less  than  than  fifteen  gallons. 

The  last  tariff  act  passed  July  30,  1846,  vol.  9,  p.  44,  sched- 
ule A  of  statutes  at  large,  imposes  a  duty  upon  brandy  of  one 
hundred  per  centum,  ad  valorem. 

II.  The  constitution  of  the  United   States  and  laws  of  con- 
gress authorizing  the    importation   from  foreign  countries  of 
distilled  spirits,  and  imposing  duties  thereon,  do  not,  by  impli- 
cation, give  the  right  of  sale  of  the  same  in  this  state  to  the 
importer  or  any  body  else. 

1.  There  has  been  no  adjudication  of  the  Supreme  Court  of 
the  United  States  to  that  effect. 

The  case  of  Brown  v.  The  State  of  Maryland  (12  Wheat  on 
410,)  decided  in  1827,  arose  under  a  state  law  prohibiting  im- 
porters from  selling  "  without  taking  out  a  license  for  which 
they  shall  pay  fifty  dollars,"  and  Chief  Justice  Marshall  held 
the  act  repugnant  to  that  clause  in  the  constitution  which  de- 
clares "  that  no  state  shall  lay  any  imposts,  or  duties  on  im- 
ports or  exports."  The  question  was  one  of  taxation. 

Afterwards,  in  1847,  the  Supreme  Court  of  the  United 
States  held  that  the  laws  of  New  Hampshire,  Massachusetts 
and  Rhode  Island,  regulating  the  sale  of  intoxicating  liquors, 
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were  not  inconsistent  with  the  federal  constitution,  or  acts  of 
congress  under  it,  and  in  doing  so,  all  the  judges  expressly 
held  one  important  portion  of  the  opinion  of  Chief  Justice 
Marshall  in  above  case  to  be  obiter,  and  three  of  them,  Justices 
Daniel,  Woodbury  and  Grier,  substantially  adjudged  that  so 
much  of  Chief  Justice  Marshall's  opinion  in  the  case  of  Brown 
v.  Maryland,  as  held  that  state  governments  could  not  prohibit 
sales  by  th.e  importer  in  the  original  packages,  to  be  "  not  the 
point  settled,  or  the  substantial  reason  for  it."  (See  5  Howard, 
fages  505  to  633.) 

III.  But  even  if  congress  possess  the  right  under  their  power 
to  regulate  commerce,  to  authorize  the  importer  of  foreign 
liquors  to  sell  the  same  in  this  state,  that  power  has  not  been  ex- 
ercised, and  therefore,  according  to  the  unanimous  opinion  of 
the  justices  of  the  Supreme  Court  of  the  United  States,  in  the 
above  cited  New  Hampshire  case,  the  legislation  in  this  state 
does  not  conflict  with  that  of  the  federal  government. 

It  follows,  therefore,  that  no  construction  can  be  given  to 
the  excepting  clause  under  consideration,  that  would  render 
the  proof  offered  material;  in  other  words,  there  is  no  liquor 
"  the  right  to  sell  which  in  this  state  is  given,"  either  in  ex- 
press terms  or  by  implication  by  any  law  or  treaty  of  the  United 
States. 

The  court  will  probably  see  from  the  examination  of  the 
other  points  presented  below,  that  the  decision  of  the  first  pro- 
position is  of  no  practical  consequence  in  this  case,  yet  it  is 
peculiarly  fit  that  the  bar,  and  the  courts,  should  upon  all 
proper  occasions,  when  satisfied  that  the  precise  question  is  yet 
open  for  argument  in  the  Supreme  Court  of  the  United  States; 
maintain  the  right  of  every  state  "  to  regulate  its  own  internal 
traffic  according  to  its  own  judgment,  and  upon  its  own  views, 
of  the  interest  and  well  being  of  its  citizens." 

Second. — Assuming,  however,  (as  the  legislature  undoubtedly 
did,)  that  the  federal  judiciary  have  given  such  a  construction 
to  the  law  of  congress  as  authorizes  the  importer  of  brandy 
to  sell  it  within  this  state  in  the  original  cask  or  package,  (not 
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less  than  fifteen  gallons,)  then  the  brandy  charged  in  the  indict- 
ment and  proven  to  have  been  sold  by  the  defendant,  at  his  bar 
in  quantities  lest  than  one  pint,  and  drank  on  his  premises,  is 
not  the  "  liquor  "  named  in  the  last  clause  of  said  first  section, 
within  the  intent  and  meaning  of  the  exception. 

I.  Construing  the  clause  by  itself,  adopting  the  most  strin- 
gent rule  of  subtle  and  strict  construction,  ("  the  letter  that 
killeth  instead  of  the  spirit  that  maketh  alive.")  It  is  sub- 
mitted— 

1.  The  words  "is  given  " — the  present  tense,  clearly  limit 
the  operation  of  the  exception,  as  the    technical  words  in  an 
indictment   "then    and   there  "  do  —  to   the   specified    liquor 
charged  in  the  indictment. 

2.  The   words  "  is  given "  means   "  is  granted  in  express 
terms." 

3.  The  words  "  liquor  the  right  to  sell  which  is  given  by," 
are  equivalent  to  the  following  words:  "  the  sales  of  liquor  au- 
thorized by." 

4.  There  is  no  pretence  under  any  construction  by  the  Su- 
preme Court  of  the  United  States,  or  any  judge  thereof,  of  any 
act  of  congress,  that  the  right  to  sell  liquor  is  attached  to  or 
flows  with  the  liquor.     "  The  right  to  sell  which,"  is  a  right  not 
u  given  "  to  the  liquor  but  to  the  person.     What  oerson?     The 
importer. 

II.  But  if  there  is  any  doubt  as  to  the  meaning  of  the  ex- 
cepting clause,  such  a  construction  should  be  given  to  it  as 
will  put  in  force  the  intent  of  the  lawmakers,  which  can  be 
done  only  by  limiting  it  to  sales  of  liquor  in  the  original  pack- 
ages by  the  importer. 

This  can  be  done  in  the  application  of  well  settled  rules  for 
the  construction  of  statutes,  without  adding  to,  or  taking  from, 
the  whole  act  a  single  word,  and  at  the  same  time  give  weight 
and  meaning  to  every  word  therein. 

But  it  has  been  argued  that  penal  statutes  should  be  con- 
strued so  strictly,  as  that  the  intent  of  the  legislature  should 
not  be  diligently  sought  out. 
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This  pestilent  dogma  has  no  foundation  in  principle,  and  is 
not  sustained  by  authority. 

"  However  true  it  may  in  the  general  be,  that  penal  laws 
are  to  be  construed  strictly,  yet,  even  in  the  construction  of 
them  the  intention  of  the  legislators  ought  to  be  regarded." 
(Bacon's  abridgment,  title  statute,  cases,  1  Durnford  <§f 
East,  Rex  v.  Hodnet,  p.  96',  3  Rep.  7;  Heydon's  case,  8  Mod. 
65;  2d  Jltkins,  205.) 

The  statute  declared  it  to  be  treason  for  a  servant  to  kill  his 
master.  The  court  held,  that  applied  to  his  master's  wife. 
Croke,  J.,  saying:  "  Notwithstanding  that  a  statute  which  in- 
creases a  punishment  beyond  what  it  was  at  the  common  law, 
ought  not  to  be  extended  by  an  equitable  construction,  yet  the 
words  of  such  statute  ought  to  be  construed  according  to  the 
intention  of  the  makers  of  the  statute. 

So  in  the  soldier's  case,  (Croke  C.,  71).  The  statute  making 
the  departure  of  a  soldier  from  bis  captain  without  license, 
felony.  It  was  held  by  nine  judges  against  three,  that  a  de- 
parture of  the  soldier  from  his  conductor,  was  within  the  mean- 
ing of  the  act. 

That  a  penal  statute  when  made  for  the  public  service  and 
good  of  the  king  and  realm,  ought  to  be  construed  according 
to  the  intention  of  the  makers  of  the  statute. 

So  in  Poulter's  case,  (llth  Rep.,  35,  35,)  it  is  said:  "  There 
are  many  cases  in  our  books  where  penal  statutes  have  been 
construed  by  intendment  for  the  suppression  of  a  mischief,"  &c. 

Spencer,  J.,  in  delivering  the  opinion  of  the  court  in  the 
case  of  Sickles  v.  Sharp,  (13  John.  p.  497,)  says:  "  The  rule 
that  penal  statutes  are  to  be  construed  strictly  when  they  act 
on  the  offender,  and  inflict  a  penalty,  admits  of  some  qualifica- 
tion.1' 

In  the  construction  of  statutes  of  this  description,  it  has 
often  been  held  that  the  plain  and  manifest  intention  of  the 
legislature  ought  to  be  regarded. 

A  statute  which  is  penal  as  to  some  persons  provided  it  is 
beneficial  generally,  may  be  equitably  construed. 


438  DECISIONS  IN  CRIMINAL  CASES. 

Wynehamer  v.  The  People. 

Even  in  case  of  felony,  the  courts  have  regarded  the  inten- 
tion of  the  legislature. 

A  statute  which  is  made  for  the  good  of  the  public,  ought, 
although  it  be  penal,  to  receive  an  equitable  construction.  (2 
Brown,  110,  111,  116.) 

"Yet  penal  statutes  are  taken  strictly  and  literally,  only  in 
the  point  of  defining  and  setting  down  the/ac/  and  punishment, 
not  in  words  that  are  but  circumstances  and  conveyance  in  the 
putting  of  the  case."  (Bacon's  Maxims,  51,  58,  59.) 

Chief  Justice  Marshall  says,  (5  Wheat.,  p.  76,)  "Although 
penal  laws  are  to  be  construed  strictly,  they  are  not  to  be  con- 
strued so  strictly  as  to  defeat  the  obvious  intention  of  the  legis- 
lature." 

Woodworth,  J.,  in  delivering  the  opinion  of  the  court,  in  the 
case  of  The  People  v.  Bartow,  (6  Cowen,  293,)  says,  "  Although 
a  penal  statute  is  to  be  construed  strictly,  the  courts  are  not  to 
disregard  the  plain  intent  of  the  legislature. 

"  Among  other  things  it  is  well  settled,  that  a  statute  which 
is  made  for  the  good  of  the  public,  ought  although  it  be  penal, 
to  receive  an  equitable  construction.  When  it  is  considered 
that  this  statute  (the  restraining  act)  was  intended  to  strike  at 
an  existing  evil,  deemed  to  be  of  serious  injury  to  the  commu- 
nity, it  can  not  well  be  doubted  that  its  enactment  was  to  pro- 
mote the  public  good." 

Justice  Story,  in  the  1st  of  Gallison's  Reports,  page  118, 
says:  "  We  are  obviously  bound  to  construe  penal  statutes 
strictly,  and  not  to  extend  them  beyond  their  obvious  meaning 
by  strained  inferences. 

"  On  the  other  hand  we  are  bound  to  interpret  them  according 
to  the  manifest  import  of  the  words,  and  to  hold  all  cases  which 
are  within  the  words  and  mischief  to  be  within  the  remedial 
influences  of  the  statute;  and  this  is  what  I  understand  by  ex- 
pounding a  statute  liberally  as  to  the  offence." 

Again  in  the  3d  Sumner's  Reports,  p.  211,  says  the  same 
judge  in  reference  to  penal  statutes,  "  The  proper  course  is  to 
search  out  and  follow  the  intent  of  the  legislature,  and  to 
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adopt  that  sense  of  the  words  which  harmonize  best  with  the 
context,  and  promotes  in  the  fullest  manner  the  apparent  policy 
and  objects  of  the  legislature." 

Justice  Woodbury,  in  the  2d  New  Hampshire  Reports,  p. 
195,  says:  "  A  statute  if  of  public  utility,  as  the  uniform  pre- 
sumption, should  be  so  construed  as  to  effectuate  the  intention 
of  the  makers.  The  intention,  to  be  sure,  is  to  be  gathered 
from  the  language  and  subject  matter  of  the  statute.  But 
when  once  so  gathered,  it  is  no  less  important  to  society,  and 
no  more  severe  upon  the  offender  to  enforce  it  in  penal  statutes 
than  in  remedial  ones. 

"  Without  such  a  construction,  too,  this  class  of  statutes  be- 
come almost  a  dead  letter,  prosecutions  are  a  mockery  and 
malefactors  encouraged." 

Chief  Justice  Parker,  in  the  8th  of  Pickering,  p.  370,  says, 
(in  relation  to  this  rule,  penal  statutes  must  be  strictly  con- 
strued) "This  did  not  exclude  the  application  of  common  sense 
to  terms  made  use  of  in  the  act,  in  order  to  avoid  an  absurdity 
which  the  legislature  ought  not  to  have  been  presumed  to  have 
intended.  There  were  cases  which  showed  this,  although  pre- 
cedents were  not  required  to  sustain  so  reasonable  a  doctrine. 
(See  15  Wendell's  Reports,  147.) 

A  penal  statute  may  also  be  a  remedial  law,  penal  in  one 
part  and  remedial  in  the  other.  (1  Wilson,  126;  Douglass, 
702;  1  Selden,  562.) 

The  foregoing  citations  furnish  precedents,  (if  any  were 
necessary)  for  the  application  of  well  established  rules  for  the 
construction  of  all  statutes,  to  the  act  for  the  suppression  of  in- 
temperance,  though  it  be  called  a  penal  statute. 

1st. — The  rule  in  Heyden's  case.  "  What  was  the  state  of 
the  law  before  the  act?" 

The  law  of  the  state  granted  licenses  to  sell  intoxicating 
liquors  in  small  quantities;  and  it  was  supposed  the  United 
States  laws  granted  the  right  to  sell  in  large  quantities. 

"  What  was  the  mischief  against  which  the  former  law  did 
not  Drovide?" 
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The  general  use,  especially  in  public  places,  of  ardent  spirits 
as  a  beverage. 

"  What  remedy  has  the  legislature  provided  by  this  act  to 
cure  the  defect?'* 

The  abolition  of  licenses  for  the  sale  of  ardent  spirits,  and 
the  prohibition  of  the  sale  of  intoxicating  liquors  as  a  bev- 
erage. 

"  What  was  the  true  reason  for  the  remedy?" 

The  "  intemperance,  pauperism  and  crime,"  resulting  from 
its  use. 

The  mischief,  remedy  and  reason  for  the  remedy  are  attached 
more  strongly  to  imported  liquors  than  home-made. 

2d. — The  rule  in  Plowden,  565.  "  A  saving  clause  in  a 
statute  is  to  be  rejected  when  it  is  directly  repugnant  to  the 
purview  or  body  of  the  act,  and  could  not  stand  without  ren- 
dering the  act  inconsistent  with,  and  destructive  of  itself." 
(See  15  Peters,  445;  1  vol.  Kent's  C.  463.) 

3.  The  rule  that  the  intention  of  the  lawgiver  and  the  mean- 
ing of  the  law  are  to  be  ascertained  by  viewing  the  whole  and 
every  part  of  the  act.  (See  Broom's  Legal  Maxims,  p.  448,  and 
opinion  there  cited  by  Justice  Coleridge.) 

Putting  the  first  and  twenty-second  and  fourth  sections  to- 
gether, of  this  act,  then  the  plain  reading,  "  whoever  shall  sell 
intoxicating  liquor,  except  liquor  in  original  packages,  the 
right  to  sell  which  is  given  by  law  or  treaty  of  the  United 
States  to  the  importer  thereof,  shall  be  guilty  of  a  misde- 
meanor." 

4.  The  rule   that  all  words,  whether   they  be   in  deeds  or 
statutes,  or  otherwise,  if  they  be  general  and  not  express  and 
precise,  shall  be  restrained  unto  the  jitness  of  the  matter  and 
person.  (Bacon's  Maxims,  Reg.  10;  Broom's  Maxims,  501;  id. 
140,  439.) 

III.  This  act  is  not,  so  far  as  it  bears  on  the  case  at  bar,  a 
penal  statute  within  the  meaning  of  the  rule  construing  penal 
statutes  strictly.  It  created  no  new  offence  and  imposed  no 
new  punishment. 
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1.  The  selling  of  intoxicating  liquors  in  this  state,  England 
and  all  civilized  countries,   has  been  for  centuries  the  subject 
of  penal  legislation. 

2.  Instead  of  increasing  the   punishment  for  unlawful  sales, 
it  diminishes  it,  (provided  our  old  excise  laws  are  repealed  by 
it.)     Under  the  Revised  Statutes,  the  overseers  of  the  poor 
recovered  from  the  seller  twenty-five  dollars  for  each  sale  under 
five  gallons.     In    addition,  for   the  same  sale,   the  party  was 
subject  to  an  indictment;    the  punishment  of  which  was  both 
fine  to  the  amount  of  two  hundred  and  fifty  dollars  and  impri- 
sonment for  one  year  in  the  county  jail. 

Third. — None  of  the  provisions  of  the  act  for  the  suppression 
of  intemperance,  pauperism  and  crime,  applicable  to  this  case, 
the  retail  sale  of  intoxicating  liquors  at  a  tippling  shop,  and 
this  proceeding,  by  indictment  the  "  due  process  of  law  "  of  the 
constitution  are  repugnant  to  or  in  conflict  with  any  of  the 
provisions  of  the  federal  or  state  constitutions. 

I.  If  they  were,  then  the  judgment  of  the  courts  below  should 
be  affirmed,  because, 

1.  The  25th  section  of  present  act  prohibits  the  granting  of 
licenses. 

2.  The  other  provisions  of  excise  act  (17?.  S.  681,)  are  not 
in  terms  repealed,  only  by  implication,   upon  the  ground  that 
they  are  inconsistent  with  the  present  law.     If  that  is  no  law 
then  the  excise  act  is  in  force,  and  the  indictment  and  proof  in 
the  present  case  are  applicable  to  the  15th  and  16th  sections  of 
excise  law.  (See  5  Denio,  70,  112;  3  Barbour,  548.) 

II.  If  some  of  the  numerous  sections  of  the  law,  under  exa* 
mination,  are  in  conflict  with  the  constitution,  the  whole  law  is 
not  thereby  rendered  a  nullity.  (Mowrys  v.  Da/ce,  8  Term  R. 
411;  5  Denio,  646;  16  Wend.  61;  14  id.  265.) 

The  question  in  this  case  is,  is  so  ruuch  of  this  act  valid,  as 
declares  "  whoever  shall  hereafter  sell  intoxicating  liquors, 
except  for  sacramental,  mechanical,  medicinal,  or  chemical 
purposes,  shall  be  guilty  of  a  misdemeanor'?" 

The  question  upon  the  proof  in  this  case  is  still  narrower, 

VOL.— II.  56 
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and  may  be  stated  in  this  form:  "  Is  a  law  prohibiting  the  sale 
of  liquor  to  be  drank  on  the  premises,  where  sold  as  a  beverage, 
unconstitutional?" 

III.  Such  prohibition  does  not  deprive  any  person  of  his  pro- 
perty within  the  meaning  of  the  constitutional  provision  upon 
that  subject.  (5  Cowen,  538;  7  id.58o;  4  Wendell,  9;  3  Cowen, 
686;  20  John.  258.) 

1.  Such  prohibition  is  the  mere  exercise  of  the  police  power 
of  the  state,  the  most  essential  and  valuable  element  of  govern- 
ment. 

2.  The  end  sought  by  it  is  expressed  in  the  title,  "  the  pre- 
vention of  intemperance,  pauperism  and  crime."     In  the  lan- 
guage of  Justice  Woodbury:  "  It  aims  at  a  right  object,  and  is 
calculated  to  promote  it.     It  is   adapted   to  no  other,  and  no 
other  sinister  or  improper  view  can  therefore  either  with  delicacy 
or  truth  be  imputed  to  the  legislature." 

3.  The  means — prohibition  of  the  sale  of  intoxicating  liquors 
for  use  as  a  beverage — being  adapted  to  the   accomplishment 
of  the  praiseworthy  object  expressed  in  the  title  of  the  act,  and 
in  no  wise   in  conflict  with   any  provision  of  the  constitution, 
this  court  will  not  inquire  whether  such  prohibition  is  the  most 
prudent  or  most  feasible  that  might  be  devised  by  statesmen  to 
produce  the  result  desired.     Those  considerations  belong  exclu- 
sively to  the  legislature. 

In  the  language  of  Chief  Justice  Marshall:  "  The  judicial 
department  can  listen  only  to  the  mandates  of  law,  and  can 
tread  only  that  path  which  is  marked  out  by  duty."  (4  Peters, 
410;  4  Wheaton,  316;  14  Howard,  39;  7  id.  1;  Opinion  of 
Chief  Justice  Taney. ) 

Fourth. — None  of  the  provisions  of  the  "  act  for  the  preven- 
tion of  intemperance,  pauperism  and  crime,"  applicable  to  this 
case,  the  retail  sale  of  intoxicating  liquors,  and  this  proceeding, 
by  indictment,  (whatever  opinion  may  be  formed  of  the  validity 
of  other  provisions)  being  in  conflict  with  the  constitution  of 
the  United  States,  or  of  this  state,  if  the  allegations  of  the 
sellers  of  intoxicating  liquor  were  true,  that  those  constitutional 
provisions  are  arbitrary  and  despotic,  and  therefore  in  conflict 
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with  natural  justice,  this  court  nevertheless  will  affirm  the  judg- 
ment in  this  case,  and  the  validity  of  such  provisions  of  the 
statute,  because  judges  in  the  exercise  of  judicial  power  can 
not  recognize  any  higher  law  than  the  constitutions  of  this 
state  and  of  the  United  States.  (20  Johns.  102;  id.  735;  21 
Wendell,  563;  1  Hill,  324;  20  Wendell,  365;  11  Peters,  420; 
GredelFs  opinion,  3  Dallas,  399.) 

Parker,  in  reply. 

It  is  probably  sufficient  for  the  plaintiff  in  error  in  this  case, 
that  "property"  is  expressly  protected  by  the  constitution. 
But  if  there  were  no  such  exception,  its  protection  and  the  pro- 
tection of  certain  personal  rights  would  be  implied. 

It  is  a  dangerous  heresy  to  say  that  "  the  constitution  is  a 
restriction  upon  the  powers  which  the  legislature  would  other- 
wise possess."  On  the  contrary  it  is  well  settled  by  judicial 
decisions,  that  the  legislature  has  no  powers  but  such  as  are 
derived  from  and  under  the  constitution.  The  constitution  is 
but  a  grant  of  power:  of  certain  limited  and  defined  powers,  to 
the  different  departments  of  government.  The  constitution  is 
said  to  be  "  a  power  of  attorney,"  "  a  commission  "  from  the 
people,  under  which  the  legislature  acts.  (Blackwell  on  Tax 
titles,  15,  16,  17,  21,  22;  1  Kent  Com.  452;  4  Hill,  144;  1  Dana 
R.  511;  2  Peters  R.  657;  1  J.  J.  Marsh,  566,  567,  571;  1  Ohio 
State  R.  633;  5  Dallas,  388;  2  C  ranch,  390,  and  the  cases  cited 
under  my  9th  point.) 

As  between  the  people  and  their  representatives,  it  is  absurd 
to  say  that  the  power  of  the  representatives  is  supreme  unless 
expressly  restrained  by  the  constitution. 

"Legislative  power"  is  granted  to  the  legislature,  "judicial 
power"  to  the  courts.  The  one  can  not  invade  the  province 
of  the  other.  If  the  legislature  adjudge  a  thing  a  nuisance,  it 
exercises  a  judicial  power,  and  the  act  is  void.  This  would 
be  so  even  if  the  thing  were  not,  as  it  is  in  this  case,  harmless 
in  itself  and  in  its  effects  also,  when  properly  used.  Such  a 
despotic  and  arbitrary  exercise  of  judicial  power  would  never 
be  made  in  any  court;  and  this  case  is  the  best  illustration  that 
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can  be  furnished  of  the  necessity  for  a  strict  construction  of 
powers  conferred. 

The  term  "  legislative  power,"  is  to  be  construed  strictly. 
It  can  not  be  enlarged  by  implication.  It  being  a  power  revo- 
cable, and  conferred  for  the  benefit  only  of  the  grantors — a 
mere  agency — it  must  be  construed  so  as  to  protect  the  rights 
of  the  grantors,  that  being  the  sole  object  of  the  grant.  The 
power  must  be  so  construed  as  to  preserve,  not  to  destroy. 
(Taylor  v.  Porter,  4  Hill,  144;  Wilkinson  v.  Leland,  2  Peters, 
657;  Story  on  Const.  §  1393,  §  1399.) 

It  is  a  principle  at  the  foundation  of  our  government  that 
man  is  endowed  by  his  Creator  with  certain  "  inalienable  rights." 
These  rights  can  only  be  lost  by  "  due  process  of  law."  They 
could  not  be  taken  away  by  the  legislature,  even  if  there  were 
no  restriction  in  the  constitution. 

What  is  meant  by  "  legislative  power?"  It  does  not,  cer- 
tainly, cover  every  possible  legislative  act;  that  would  render 
the  legislature  omnipotent.  But  these  words  "  legislative 
power  "  are  to  be  construed  so  as  to  exclude  the  powers  granted 
to  other  governmental  agencies  and  also  the  inalienable  rights, 
I  have  mentioned.  There  can  be  no  legislative  power  over  an 
inalienable  right.  We  can  not  delegate  to  another  the  power 
to  alienate  a  right  that  is  inalienable. 

Under  this  principle  it  is,  and  under  this  only,  that  we  are 
protected  against  the  enactment  of  sumptuary  laws.  The 
legislature  has  not  the  power  to  regulate  ray  hours  of  sleep,  or 
my  diet  or  dress.  (2  Kent,  329.)  These  are  personal,  reserved, 
inalienable  rights,  not  within  the  scope  of  the  grant  of"  legis- 
lative power." 

This  case  involves  not  only  the  right  of  the  owner  to  sell  his 
property,  but  also  the  right  of  another  to  purchase.  The  pur- 
chaser has  as  much  right  to  complain  as  the  vendor.  As  to 
the  purchaser,  as  to  every  citizen  who  may  desire  to  purchase, 
the  act  in  question  is  a  sumptuary  law,  and  void.  All  citizens 
are  prohibited  purchasing  the  article  for  use  as  a  beverage. 
Absolute  prohibition  as  a  beverage  is  conceded  to  be  the  object 
and  effect  of  the  act. 
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It  is  a  sumptuary  law,  absolutely  prohibiting  the  purchase 
for  use  as  a  drink,  of  what  is  not  denied  to  be  a  wholesome  and 
useful  article,  if  properly  used. 

It  is  thus  an  invasion  by  the  legislature  of  the  inalienable 
right  of  the  citizen  to  judge  for  himself  in  relation  to  his  own 
diet. 

It  is  no  answer  to  say,  it  may  be  abused.  Its  abuse  may 
be  punished,  but  the  right  to  use  property  can  not  be  taken 
away. 

As  a  violation  of  the  right  of  the  citizen,  therefore,  to  pur- 
chase, as  well  as  of  the  owner  to  sell,  the  act  is  unauthorized 
and  void. 

We  concede  the  sale  may  be  regulated  as  to  time,  manner, 
place,  license,  &c.;  but  it  can  not  be  absolutely  prohibited, 
nor  can  the  citizen  be  deprived  of  its  proper  use  as  a  beverage. 

It  has  been  loosely  said  obiter,  by  one  or  two  judges  in  other 
states,  that  the  use  of  intoxicating  drinks  might  be  prohibited, 
but  it  has  never,  in  any  case,  been  so  adjudged,  in  a  case 
where  that  question  was  involved. 

It  is  the  duty  of  the  courts  to  define  the  limits  of"  legislative 
power,"  and  to  declare  void  every  legislative  act  transgressing 
such  limits.  It  was  done  by  Chancellor  Kent,  in  Gardner  v. 
The  Village  of  Newburgh,  (2  John.  Ch.  R.  162,  166)  in  1816, 
before  the  adoption  of  the  constitutional  restriction  as  to 
protecting  private  property;  and  even  in  England,  where  the 
parliament  is  said  to  be  supreme,  Lord  Coke  held  in  Doct. 
Bonham's  case,  (8  Coke,  118,)  "that  the  common  law  doth 
control  acts  of  parliaments,  and  adjudges  them  void  when 
against  common  right  and  reason,"  and  Ch.  J.  Hobart  said,  in 
Day  v.  Savage,  (Hob.  Rep.  87,)  that  an  act  of  parliament, 
made  against  natural  equity,  as  to  make  a  man  a  judge  in  his 
own  case,  was  void. 

In  this  country,  where  so  much  less  power  is  conferred  on 
the  legislature,  where  all  sound  thinkers  concur  in  the  doctrine 
that  "  that  is  the  best  government  which  governs  least,"  no 
one  could  calculate  (he  train  of  evils  which  would  flow  from 
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a  doctrine  which  should  deprive  a  citizen  of  his  right  to  "  self- 
government"  in  matters  not  injurious  to  others. 

I  was  asked  by  two  members  of  the  court,  on  the  argument, 
where  congress  got  the  power  to  forbid  the  sale  of  spirituous 
liquors  to  the  Indians,  as  if  that  were  the  exercise  of  the  same 
power  claimed  for  the  legislature  in  passing  the  prohibitory 
act. 

The  answer  is  a  very  plain  one.  The  Indians  are  subjects 
but  not  citizens.  They  can  not  even  become  citizens  by 
naturalization.  They  are  regarded  as  being  in  a  state  of 
pupilage.  They  are  under  the  protection  of  government  but 
have  no  share  in  it.  Even  in  the  states  there  is  the  same  right 
to  forbid  the  sale  of  liquor  to  them  as  to  infants,  apprentices, 
&c.  (1  R.  S.  681,  §  16.)  The  right  as  to  Indians  is  exercised 
in  this  state.  (Sess.  Laws  of  1849,  p.  576.) 

But  it  is  said  the  act  of  congress  authorizes  the  destruction 
of  liquor  illegally  introduced  among  the  Indians.  This  is  only 
in  the  "  Indian  country."  It  is  not  within  a  state,  or  even  an 
organized  territory  of  the  United  States.  (Act  of  Congress, 
1834,  Ch.  161,  §  16.)  It  is  in  a  region  still  under  the  recognized 
government  of  the  Indians,  organized  under  a  treaty  and  pro- 
tected by  the  United  States,  into  which  region  a  citizen  of  the 
United  States,  can  only  enter  as  a  licensed  trader,  and  a 
foreigner  only  by  a  passport  from  the  war  department,  and  for 
a  limited  time.  All  white  men,  except  officers  of  government 
and  United  States  troops,  are  excluded  from  the  "  Indian 
country."  An  Indian  trader  having  no  right  to  enter,  except 
by  a  license  and  subject  to  certain  conditions,  can  not,  surely, 
have  any  legal  ground  of  complaint  if  liquors  surreptitiously 
and  illegally  introduced  by  him  are  seized  and  condemned 
under  the  20th  section  of  the  act.  The  property  is  forfeited 
by  the  very  conditions  of  the  license  by  which  he  entered  the 
country.  Besides,  so  far  as  the  rights  of  the  trader  are  con- 
cerned, the  "Indian  country"  is  a  foreign  government.  He 
has  no  share  in  it,  has  no  reserved  rights  as  to  person  or  pro- 
property,  either  express  or  implied. 
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COMSTOCK,  J. — The  defendant  was  indicted  and  convicted 
by  a  common  law  jury,  in  the  Court  of  Sessions  of  Erie 
county,  for  selling  liquors  in  small  quantities,  contrary  to 
the  "  act  to  prevent  intemperance,  pauperism  and  crime," 
passed  April  9th,  1855.  The  indictment  contains  no  allega- 
tions to  bring  the  law  within  any  of  the  excise  laws  of  the 
state,  even  if  those  can  be  regarded  as  unrepealed,  and  the 
conviction  therefore  must  stand,  if  it  can  stand  at  all,  upon  the 
statute  referred  to.  It  was  admitted  on  the  trial  that  the  de- 
fendant was  the  owner  of  the  liquors  in  question  before  and  at 
the  time  the  law  took  effect;  and  his  counsel  insisted  that  he 
was  entitled  to  an  acquittal  on  the  ground,  among  others,  that 
the  statute  was  unconstitutional  and  void.  The  proposition 
was  overruled.  The  Supreme  Court  in  the  eighth  district 
affirmed  the  conviction,  thus  determining  that  the  act,  in  its 
prohibitory  clauses,  was  constitutional  and  valid;  and  this  is 
the  only  question  I  shall  consider. 

The  constitution  of  this  state  has  vested  "  the  legislative 
power,"  in  the  senate  and  assembly,  subject,  however,  to  some 
special  limitations,  which  are  of  very  great  interest  and  im- 
portance. It  is  declared  (art.  /,  sec.  I,}  that  "  no  member  of 
this  state  shall  be  disfranchised  or  deprived  of  any  of  the  rights 
or  privileges  secured  to  any  citizen  thereof,  unless  by  the  law 
of  the  land  or  the  judgment  of  his  peers."  It  is  further  de- 
clared (art.  1,  §6,)  that  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law.  Nor  shall 
private  property  be  taken  for  public  use  without  just  compensa- 
tion." Without  inquiring  into  the  extent  of  legislative  power 
in  the  absence  of  special  restraints,  I  think  the  case  before  us 
can  be  and  should  be  determined  under  these  limitations,  the 
construction,  force  and  application  of  which  will  be  hereafter 
considered. 

And  in  determining  the  question  whether  the  act  "  to  prevent 
intemperance,  pauperism  and  crime,"  was  an  exercise  of  power 
prohibited  to  the  legislature,  an  accurate  perception  of  the 
subject  to  which  it  relates,  is  the  first  requisite.  It  is  then,  I 
believe,  universally  admitted  that  when  this  law  was  passed, 
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intoxicating  liquors  to  be  used  as  a  beverage  were  property  in 
the  most  absolute  and  unqualified  sense  of  the  term;  and  as 
such,  as  much  entitled  to  the  protection  of  the  constitution  as 
lands,  houses,  or  chattels  of  any  description.  From  the  earliest 
ages  they  have  been  produced  and  consumed  as  a  beverage, 
and  have  constituted  an  article  of  great  importance  in  the  com- 
merce of  the  world.  In  this  country,  the  right  of  property  in 
them,  was  never,  so  far  as  I  know,  for  an  instant  questioned. 
In  this  state,  they  were  bought  and  sold  like  other  property; 
they  were  seized  and  sold  upon  legal  process  for  the  payment 
of  debts;  they  were,  like  other  goods,  the  subject  of  actions  at 
law,  and  when  the  owner  died,  their  value  constituted  a  fund 
for  the  benefit  of  his  creditors,  or  went  to  his  children  and 
kindred,  according  to  law  or  the  will  of  the  deceased.  They 
entered  largely  into  the  foreign  and  internal  commerce  of  the 
state,  and  when  subjected  to  the  operation  of  this  statute  many 
millions  in  value  were  invested  in  them.  In  short,  I  do  not 
understand  it  to  be  denied  that  they  were  property,  in  just  as 
high  a  sense  as  any  other  possession  which  a  citizen  can  acquire. 
Judicial  authority  might  be  cited,  but  this  does  not  seem  neces- 
sary, where  there  is  scarcely  a  controversy. 

It  may  be  said,  it  is  true,  that  intoxicating  drinks  are  a 
species  of  property  which  performs  no  beneficent  part  in  the 
political,  moral  or  social  economy  of  the  world.  It  may  even 
be  urged,  and  I  will  admit,  demonstrated  with  reasonable  cer- 
tainty, that  the  abuses  to  which  it  is  liable  are  so  great,  that 
the  people  of  this  state  can  dispense  with  its  very  existence, 
not  only  without  injury  to  their  aggregate  interests,  but  with 
absolute  benefit.  The  same  can  be  said,  although,  perhaps, 
upon  less  palpable  grounds,  of  other  descriptions  of  property. 
Intoxicating  beverages  are  by  no  means  the  only  article  of 
admitted  property  and  lawful  commerce  in  this  state,  against 
which  arguments  of  this  sort  may  be  directed.  But  if  such 
arguments  can  be  allowed  to  subvert  the  fundamental  idea  of 
property,  then  there  is  no  private  right  entirely  safe,  because 
there  is  no  limitation  upon  the  absolute  discretion  of  the  legis- 
lature, and  the  guaranties  of  the  constitution  are  a  mere  waste 
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of  words.  The  foundation  of  property  is  not  in  philosophic  or 
scientific  speculations,  nor  even  in  the  suggestions  of  benevo- 
lence or  philanthropy.  It  is  a  simple  and  intelligible  proposi- 
tion, admitting  in  the  nature  of  the  case  of  no  qualification, 
that  that  is  property  which  the  law  of  th.e  land  recognizes  as 
such.  It  is,  in  short,  an  institution  of  law,  and  not  a  result  of 
speculations  in  science,  in  morals  or  economy. 

These  observations  appear  to  me  quite  elementary,  yet  they 
seem  to  be  necessary  in  order  to  exclude  the  discussion  of  ex- 
traneous topics.  They  lead  us  directly  to  the  conclusion  that 
all  property  is  alike  in  the  characteristic  of  inviolability.  If 
the  legislature  has  no  power  to  confiscate  and  destroy  property 
in  general,  it  has  no  such  power  over  any  particular  species. 
There  may  be,  and  there  doubtless  are  reasons  of  great  urgency 
for  regulating  the  trade  in  intoxicating  drinks  as  well  as  in 
other  articles  of  commerce.  In  establishing  such  regulations 
merely,  the  legislature  may  proceed  upon  such  views  of  policy, 
of  economy  or  morals,  as  may  be  addressed  to  its  discretion. 
The  whole  field  of  discussion  is  open,  when  the  legislature, 
keeping  within  its  acknowledged  powers,  seeks  to  regulate  and 
restrain  a  traffic,  the  general  lawfulness  of  which  is  admitted; 
but  when  the  simple  question  is  propounded,  whether  it  can 
confiscate  and  destroy  property  lawfully  acquired  by  the  citizen, 
in  intoxicating  liquors,  then  we  are  to  remember  that  all  pro- 
perty is  equally  sacred  in  the  view  of  the  constitution,  and 
therefore  that  speculations  as  to  its  chemical  or  scientific  quali- 
ties, or  the  mischiefs  engendered  by  its  abuse,  have  very 
little  to  do  with  the  inquiry.  Property,  if  protected  by  the 
constitution  from  such  legislation  as  that  we  are  now  consider- 
ing, is  protected  because  it  is  property  innocently  acquired 
under  existing  laws,  and  not  upon  any  theory  which  even  so 
much  as  opens  the  question  of  its  utility.  If  intoxicating  liquors 
are  properly,  the  constitution  does  not  permit  a  legislative 
estimate  to  be  made  of  its  usefulness  with  a  view  to  its  de- 
struction. In  a  word,  that  which  belongs  to  the  citizen  in  the 
sense  of  property,  and  as  such,  has  to  him  a  commercial  value,. 

VOL.  II.  57 
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can  not  be  pronounced  worthless  or  pernicious,  and  so  destroyed 
or  deprived  of  its  essential  attributes. 

Sir  William  Blackstonc.  who  wrote  of  the  laws  of  England 

*  r^ 

nearly  a  century  ago,  said:  "  So  great  is  the  regard  of  the  law 
for  private  property,  that  it  will  not  authorize  the  least  viola- 
tion of  it,  no,  not  even  for  the  general  good  of  the  whole  com- 
munity. If  a  new  road,  for  instance,  were  to  be  made  through 
the  grounds  of  a  private  person,  it  might,  perhaps,  be  exten- 
sively beneficial  to  the  public,  but  the  law  permits  no  man  or 
set  of  men  to  do  this  without  the  consent  of  the  owner  of 
the  land.  In  vain  may  it  be  urged  that  the  good  of  the  in- 
dividual ought  to  yield  to  that  of  the  community,  for  it  would 
be  dangerous  to  allow  any  private  man  or  even  any  public 
tribunal  to  be  the  judge  of  this  common  good,  and  to  decide 
whether  it  be  expedient  or  no.  Besides  the  public  good  is  in 
nothing  more  essentially  interested,  than  in  the  protection  of 
every  individual's  private  rights  as  modeled  by  the  municipal 
law.  In  this  and  similar  cases  the  legislature  alone  can  and 
frequently  does  interfere  and  compel  the  individual  to  acquiesce. 
But  how  does  it  interpose  and  compel?  Not  by  absolutely 
stripping  the  subject  of  his  property  in  an  arbitrary  manner, 
but  by  giving  him  a  full  indemnity  and  equivalent  for  the 
injury  thereby  sustained."  (1  Black.  Comm.  139.)  While  this 
language  of  the  English  commentator  by  no  means  expresses 
the  full  force  of  the  limitation  imposed  upon  the  legislature  by 
the  people  of  this  state  in  their  written  constitution,  it  contains, 
nevertheless,  a  vindication  of  the  sanctity  of  private  property 
as  against  theories  of  public  good,  eminently  applicable  to  our 
own  condition  and  times.  In  a  government  like  ours,  theories 
of  public  good  or  public  necessity  may  be  so  plausible,  or  even 
so  truthful,  as  to  command  popular  majorities.  But  whether 
truthful  or  plausible  merely,  and  by  whatever  numbers  they  are 
assented  to,  there  are  some  absolute  private  rights  beyond  their 
reach,  and  among  these,  the  constitution  places  the  right  of 
property. 

The  views  thus  fat  expressed,  the  substance  of  which  I  think 
must  command  a  general  assent,  which  would  seem  to  narrow 
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the  field  of  inquiry.  Do  the  prohibitions  and  penalties  of  the 
act  "  to  prevent  intemperance,  pauperism  and  crime,"  pass  the 
utmost  boundaries  of  mere  regulation  and  police,  and  by  their 
own  force,  assuming  them  to  be  valid  and  faithfully  obeyed 
and  executed,  work  the  essential  Joss  or  destruction  of  the  pro- 
perty at  which  they  are  aimed1?  If  they  do,  then  so  far  as  I 
can  see,  nothing  remains  except  to  apply  the  provisions  of  the 
fundamental  law  of  the  state,  and  the  act  must  be  declared 
unconstitutional  and  void.  In  my  judgment  they  do  plainly 
work  this  result. 

We  must  be  allowed  to  know  what  is  known  by  all  persons 
of  common  intelligence,  that  intoxicating  liquors  are  produced 
for  sale  and  consumption  as  a  beverage,  that  such  has  been 
Iheir  primary  and  principal  use  in  all  ages  and  countries,  and 
that  it  is  this  use  which  has  imparted  to  them  in  this  state  more 
than  ninety-nine  hundredths  of  their  commercial  value.  It 
must  follow  that  any  scheme  of  legislation,  which,  aiming  at 
the  destruction  of  this  use,  makes  the  keeping  or  sale  of  them 
as  a  beverage,  in  any  quantity,  and  by  any  person,  a  criminal 
offence,  which  declares  them  a  public  nuisance,  which  subjects 
them  to  seizure  and  physical  destruction,  and  denies  a  legal 
remedy,  if  they  are  taken  by  lawless  force  or  robbery,  must  be 
deemed  in  every  beneficial  sense  to  deprive  the  owner  of  the 
enjoyment  of  his  property.  Such,  I  understand  to  be  precisely 
the  character  of  this  law.  The  only  sales  which  it  permits 
(vide  §2)  are  for  mechanical,  chemical  and  medicinal  purposes, 
and  of  wine  for  sacramental  use.  Even  this  exception,  minute 
and  special  as  it  is,  is  attended  with  extraordinary  conditions. 
The  person  proposing  to  sell  is  prohibited,  if  he  pursues  any 
one  of  some  fifteen  or  twenty  lawful  avocations;  he  must  be  a 
man  of  totally  abstinent  habits,  he  must  give  stringent  bail, 
and  he  must  have  a  good  moral  character.  Sales  may  also  be 
made  to  the  authorized  venders,  but  as  they  can  only  sell  for 
the  particular  purposes  enumerated,  of  course  sales  to  them  can 
not  be  made  in  contemplation  of  any  other  purpose  or  use. 

With  these  exceptions,  so  minute  and  trivial  as  scarcely  to 
disturb  the  general  scheme,  the  act  is  one  of  fierce  and  intol- 
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erant  proscription.  It  is  unlawful  to  sell  intoxicating  liquors, 
to  keep  them  for  sale,  or  with  intent  to  sell,  or  to  keep  them  at 
all  (§  1),  they  are  declared  a  public  nuisance  (§25),  and  not 
only  by  that  declaration,  but  by  another  express  provision  all 
legal  protection  is  withdrawn  from  them  (§  16).  If  the  owner 
attempts  to  sell  them  he  can  maintain  no  action  for  the  price, 
and  if  they  are  taken  from  him  by  force  or  fraud  he  is  remedi- 
less (§  16).  In  other  parts  of  the  act  special  provisions  are 
contained  for  seizure,  judicial  condemnation  and  destruction 
(§5,  6,  7,  8,  9,  10,  11,  12,  13).  But  the  act  by  no  means 
waits  for  the  operation  of  this  machinery.  Itself  pronounces 
the  sentence  of  condemnation,  and  the  judicial  machinery, 
such  as  it  is,  which  it  provides,  are  agencies  merely  to  ensure 
the  execution  of  the  sentence.  Property  is  lost,  before  the 
police  are  in  motion,  and  I  may  add  crime  is  committed  with- 
out an  act  or  even  an  intention.  On  the  day  the  law  took 
effect,  it  was  criminal  to  be  in  possession  of  intoxicating 
liquors,  however  innocently  acquired  the  day  before.  It  was 
criminal  to  sell  them,  and  under  the  law,  therefore,  no  alter- 
native was  left  to  the  owner  but  their  immediate  destruction 
(vide  §4). 

It  will  be  seen,  therefore,  that  aside  from  the  exceptional 
cases  which  have  been  stated,  and  as  a  beverage  without  ex- 
ception, intoxicating  liquors  are  laid  under  the  ban  of  absolute 
and  unqualified  condemnation.  As  property  they  are  stripped 
of  the  fundamental  attribute  of  sale,  and  their  commercial 
value  thus  annihilated.  They  are  moreover  devoted  to  physical 
destruction.  Special  agencies  for  destruction  are  provided, 
but  before  these  are  set  in  motion,  the  law  itself  condemns 
them  as  property  in  a  series  of  provisions  entirely  free  from 
ambiguity  or  doubt.  It  was  said  on  the  argument  that  notwith- 
standing the  sweeping  prohibitions  of  sale,  the  owner  might 
still  keep  them,  and  even  export  them,  and  so  effect  a  total  or 
partial  saving  of  his  property.  If  this  were  so,  I  do  not  see 
how  it  would  affect  the  question  under  consideration.  If  laws 
contrived  for  the  destruction  of  property  within  the  state  are 
unconstitutional  and  void,  they  can  not  be  upheld,  even  though 
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special  leave  be  given  to  the  owner  to  remove  it  from  the 
state,  and  so  place  it  beyond  the  reach  of  those  laws.  But 
the  suggestion  is  founded  in  a  misapprehension  of  the  act. 
From  the  instant  it  took  effect,  intoxicating  liquors  could  not 
lawfully  be  kept  a  single  hour  with  a  view  to  exportation,  or 
kept  at  all,  except  for  the  special  purposes  of  medicine,  the 
sacrament,  or  for  mechanical  or  chemical  uses.  It  might  be 
smuggled  away,  but  that  would  not  be  the  fault  of  the  law. 
It  would  be  quite  as  logical  to  say  that  an  act  to  deprive  a  man 
of  his  liberty  or  life,  without  a  trial,  is  constitutional,  because 
there  is  a  possibility  that  he  may  run  away  and  thus  escape. 

There  are  many  provisions  of  this  act  which  were  reviewed 
at  length  on  the  argument,  and  which  might  now  receive  a 
more  particular  notice.  But  the  summary  exposition  which 
has  been  given,  is  enough  for  our  present  purpose.  Proceeding 
upon  the  admitted  hypothesis  that  the  subject  thus  denounced 
and  proscribed,  is  property,  and  like  other  property  essentially 
inviolable,  the  inquiry  will  remain  whether  the  constitution 
does  not  expressly  prohibit  such  legislation? 

It  has  been  urged  upon  us  that  the  power  of  the  legislature 
is  restricted,  not  only  by  the  express  provisions  of  the  written 
constitution,  but  by  limitations  implied  from  the  nature  and 
form  of  our  government;  that  aside  from  all  special  restrictions, 
the  right  to  enact  such  laws  is  not  among  the  delegated 
powers  of  the  legislature,  and  that  the  act  in  question  is  void, 
as  against  the  fundamental  principles  of  liberty,  and  against 
common  reason  and  natural  rights.  High  authority,  certainly, 
has  been  cited  to  show,  that  laws  which,  although  not  speci- 
ally prohibited  by  written  constitutions,  are  repugnant  io  rea-i 
son,  and  subvert  clearly  vested  rights,  are  invalid,  and  must  so 
be  declared  by  the  judiciary. 

In  Colder  and  wife  v.  Bull  (3  Dallas,  386)  Judge  Chase 
said:  "  I  can  not  subscribe  to  the  omnipotence  of  a  state  legis- 
lature or  that  it  is  absolute  and  without  control,  although  its 
authority  should  not  be  restrained  by  the  constitution  or  funda- 
mental law  of  the  state.  The  nature  and  ends  of  legislative 
power  will  limit  the  exercise  of  it.  This  fundamental  pii^ci- 
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pie  flows  from  the  very  nature  of  our  free  republican  govern- 
ments, that  no  man  should  be  compelled  to  do  what  the  laws 
do  not  require,  nor  refrain  from  acts  which  the  laws  permit. 
There  are  acts  which  the  federal  or  slate  legislature  can  not  do 
without  exceeding  their  authority.  There  are  certain  vital 
principles  in  our  free  republican  governments  which  will  de- 
termine and  overrule  an  apparent  and  flagrant  abuse  of  legisla- 
tive power ;  as  to  authorize  manifest  injustice  by  positive  law, 
or  to  take  away  that  security  for  personal  liberty  or  private 
property  for  the  protection  whereof  government  was  establish- 
ed. *  *  A  few  instances  will  suffice  to  explain  what  I 
mean.  A  law  that  punishes  a  citizen  for  an  innocent  action, 
or  in  other  words,  for  an  act  which  when  done  was  in  violation 
of  no  existing  law,  a  law  which  destroys  or  impairs  the  lawful 
private  contracts  of  citizens,  a  law  that  makes  a  man  a  judge 
in  his  own  case,  a  law  that  takes  property  from  Ji  and  gives  it 
to  B.  It  is  against  all  reason  and  justice  for  a  people  to  en- 
trust a  legislature  with  such  powers,  and  therefore  it  can  not 
be  presumed  that  they  have  done  it.  The  legislature  can  not 
change  innocence  into  guilt  or  punish  innocence  as  a  crime,  or 
violate  the  right  of  antecedent  lawful  private  contract,  or  the 
right  of  private  property." 

Chief  Justice  Marshall  said,  in  Fletcher  v.  Peck,  (6  Cranch, 
135):  "  It  may  well  be  doubted  whether  the  nature  of  society 
and  of  government  does  not  prescribe  some  limits  to  the  legis- 
lative power,  and  if  any  be  prescribed,  where  are  they  to  be 
found,  if  the  property  of  an  individual  fairly  and  honestly  ac- 
quired may  be  seized  without  compensation?"  See  also,  Dash 
y.  Van  Vleck,  (7  John.  477;)  Taylor  v.  Porter,  (4  Hill,  146, 
per  Bronson,  •/"./)  Goshen  v.  Stonington,  (4  Conn.,  225 ;  Hos- 
mer,  J.) 

I  entertain  no  doubt  that,  aside  from  the  special  limitations 
of  the  constitution,  the  legislature  can  not  exercise  powers 
which  are  in  their  nature  essentially  judicial  or  executive. 
These,  are,  by  the  constitution,  distributed  to  other  departments 
of  the  government.  It  is  only  the  "•  legislative  power  "  which  is 
vested  jn  the  senate  and  assembly.  But  where  the  constitution 
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is  silent,  and  there  is  no  clear  usurpation  of  the  powers  dis- 
tributed to  other  departments.  I  think  there  would  be  great 
difficulty  and  great  danger  in  attempting  to  define  the  limits 
of  this  power.  Chief  Justice  Marshall  said,  (Fletcher  v.  Peck, 
supra)  "  How  far  the  power  of  giving  the  law  may  involve 
every  other  power  in  cases  where  the  constitution  is  silent, 
never  has  been  and  perhaps  never  can  be  definitely  stated." 
That  very  eminent  judge  felt  the  difficulty,  but  the  danger  was 
less  apparent  then  than  it  is  now,  when  theories  alleged  to  be 
founded  in  natural  reason  or  inalienable  rights,  but  subversive 
of  the  just  and  necessary  powers  of  government,  attract  the 
belief  of  considerable  classes  of  men,  and  when  too  much  rev- 
erence for  government  and  law  is  certainly  among  the  least  of 
the  perils  to  which  our  institutions  are  exposed.  I  am  reluct- 
ant to  enter  upon  this  field  of  inquiry,  satisfied  as  I  am,  that 
no  rule  can  be  laid  down  in  terms  which  may  not  contain  the 
germ  of  great  mischief  to  society,  by  giving  to  private  opinion 
and  speculation  a  license  to  oppose  themselves  to  the  just  and 
legitimate  powers  of  government. 

Nor  is  it  necessary  to  push  our  inquiries  in  the  direction  indi- 
cated. There  is  no  process  of  reasoning  by  which  it  can  be 
demonstrated  that  the  act  "  to  prevent  intemperance,  pauperism 
and  crime  "  is  void  upon  principles  and  theories  outside  of  the 
constitution,  which  will  not  also,  and  by  an  easier  induction, 
bring  it  in  direct  conflict  with  the  constitution  itself. 

I  am  brought,  therefore,  to  a  more  particular  consideration 
of  the  limitations  of  power  contained  in  the  fundamental  law, 
"  No  member  of  this  state  shall  be  disfranchised  or  deprived 
of  any  of  the  rights  and  privileges  secured  to  any  citizen 
thereof,  unless  by  the  law  of  the  land  or  the  judgment  of  his 
peers.  No  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law,  nor  shall  private  property  be  taken 
for  public  use  without  just  compensation.*'  These  provisions 
have  been  incorporated,  in  substance,  into  all  our  state  consti- 
tutions. They  are  simple  and  comprehensive  in  themselves 
and  I  do  not  perceive  that  they  derive  any  additional  force  or 
meaning  by  tracing  their  origin  to  magna  charta  and  the  later 
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fundamental  statutes  of  Great  Britain.  In  magna  charta  they 
were  wrested  from  the  king  as  restraints  upon  the  power  of 
the  crown.  With  us  they  are  imposed  by  the  people  as  re- 
straints upon  the  power  of  the  legislature. 

No  doubt,  it  seems  to  me,  can  be  admitted  of  the  meaning  ot 
these  provisions.  To  say  as  has  been  suggested,  that  the  law 
of  the  land,  or,  "  due  process  of  law  "  may  mean  the  very  act 
of  legislation  which  deprives  the  citizen  of  his  rights,  privil- 
eges, or  property,  leads  to  a  simple  absurdity.  The  constitu- 
tution  would  then  mean  that  no  person  shall  be  deprived  of 
his  property  or  rights  unless  the  legislature  shall  pass  a  law  to 
effectuate  the  wrong,  and  this  would  be  throwing  the  restraint 
entirely  away.  The  true  interpretation  of  these  constitutional 
phrases  is  that  where  rights  are  acquired  by  the  citizen  under 
the  existing  law,  there  is  no  power  in  any  branch  of  the  gov- 
ernment to  take  them  away,  but  where  they  are  held  contrary 
to  the  existing  law  or  are  forfeited  by  its  violation,  then  they 
may  be  taken  from  him,  not  by  an  act  of  the  legislature,  but 
in  the  due  administration  of  the  law  itself  before  the  judicial 
tribunals  of  the  state.  The  cause  or  occasion  for  depriving 
the  citizen  of  his  supposed  rights  must  be  found  in  the  law  as 
it  is,  or  at  least  it  can  not  be  created  by  a  legislative  act  which 
aims  at  their  destruction.  Where  rights  of  property  are  ad- 
mitted to  exist,  the  legislature  can  not  say  they  shall  exist  no 
longer,  nor  will  it  make  any  difference  although  a  process  and 
a  tribunal  are  appointed  to  execute  the  sentence.  If  this  is 
"  the  law  of  the  land  "  and  "  due  process  of  law  "  within  the 
meaning  of  the  constitution,  then  the  legislature  is  omnipotent. 
It  may  under  the  same  interpretation  pass  a  law  to  take  away 
liberty  or  life  without  a  preexisting  cause,  appointing  judicial 
and  executive  agencies  to  execute  its  will.  Property  is  placed 
by  the  constitution  in  the  same  category  with  liberty  and  life. 

Clear  as  this  matter  stands  upon  principle,  it  is  equally  well 
settled  by  authority.  Chief  Justice  Gibson,  of  Pennsylvania, 
speaking  of  a  similar  clause  in  the  constitution  of  that  state, 
and  of  the  right  of  property  as  protected  by  it,  said:  "  What 
law?  Undoubtedly  a  pre-existing  rule  of  conduct,  not  an  ex- 
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post  facto  rescript  or  decree  made  for  the  occasion.  The  design 
of  the  convention  was  to  exclude  arbitrary  power  from  every 
branch  of  the  government,  and  there  would  be  no  exclusion  of 
it  if  such  rescripts  or  decrees  were  to  take  effect  in  the  form 
of  a  statute.  The  right  of  property  has  no  foundation  or  se- 
curity but  the  law;  and  when  the  legislature  shall  successfully 
attempt  to  overturn  it,  even  in  a  single  instance,  the  liberty  of 
the  citizen  is  no  more."  (Norman  v.  Heist,  5  Watts  fy  Serg., 
193).  And  Chief  Justice  Bronson,  of  this  state,  in  Taylor  v. 
Porter,  (4  Denio,  145)  said:  "  The  words  '  law  of  the  land,' 
as  here  used,  do  not  mean  a  statute  passed  for  the  purpose  of 
working  the  wrong.  That  construction  would  render  the  re- 
striction absolutely  nugatory,  and  turn  this  part  of  the  consti- 
tution into  mere  nonsense."  And  again:  "  The  meaning  of 
the  section  then  seems  to  be  that  no  member  of  the  state  shall 
be  disfranchised  of  any  of  his  rights  and  privileges  unless  the 
matter  be  adjudged  against  him  upon  trial  had  according  to  the 
course  of  the  common  law.  It  must  be  ascertained  judicially, 
that  he  has  forfeited  his  privileges,  or  that  some  one  else  has 
a  superior  title  to  the  property  he  possesses  before  either  of 
them  can  be  taken  from  him.  It  can  not  be. done  by  mere 
legislation."  Again  he  adds,  speaking  of  the  words  "  due  pro- 
cess of  law,"  "  if  the  legislature  can  take  the  property  of  A  and 
give  it  to  B,  they  can  take  A  himself,  and  either  shut  him  up  in 
prison,  or  put  him  to  death.  But  none  of  these  things  can  be 
done  by  mere  legislation." 

Chief  Justice  Ruffin,  of  North  Carolina,  in  a  very  able  and 
elaborate  judgment,  involving  the  construction  and  force  of  a 
similar  clause  in  the  constitution  of  that  state,  laid  down  the 
doctrine  that  the  terms  "  law  of  the  land,"  do  not  mean  merely 
an  act  of  the  general  assembly.  If  they  did,  every  restriction 
upon  the  legislative  authority  would  be  ar  once  abrogated. 
"  In  reference,"  he  adds,  "  to  the  infliction  of  punishment  and 
divesting  of  the  rights  of  property,  it  has  been  repeatedly  held 
in  this  state,  and,  it  'is  believed  in  every  state  in  the  union,  that 
there  are  limitations  upon  the  legislative  power  notwithstand- 
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ing  those  words,  and  that  the  clause  itself  means  that  such 
legislative  acts  as  profess  in  themselves  directly  to  punish  per- 
sons or  to  deprive  the  citizen  of  his  property  without  trial  be- 
fore the  judicial  tribunals,  and  a  decision  upon  the  matter  of 
right,  as  determined  by  the  laws  under  which  it  vested  according 
to  the  course,  mode  and  usages  of  the  common  law,  as  derived 
from  our  forefathers,  are  not  effectually  '  laws  of  the  land,'  for 
those  purposes.  (Hoke  v.  Henderson,  4  Dev.  18.)  Chancellor 
Kent,  (2  Comm.  13;)  says:  "  the  words,  '  law  of  the  land,'  as 
used  originally  used  in  magna  charta,  in  reference  to  this 
subject,  are  understood  to  mean  due  process  of  law,  that  is  by 
indictment  or  presentment  of  good  and  lawful  men;  and  this, 
says  Lord  Coke,  is  the  true  sense  and  exposition  of  those 
words.  The  better  and  larger  definition  of  due  process  of  law, 
is  that  it  means  law  in  its  regular  course  of  administration 
through  courts  of  justice."  See  also  3  Story  on  the  Const.  661; 
10  Yerger;  2  Coke  Inst.  45-50. 

It  is  plain,  therefore,  both  upon  principle  and  authority,  that 
these  constitutional  safeguards  in  all  cases  require  a  judicial 
investigation,  not  to  be  governed  by  a  law  specially  enacted 
to  take  away  and  destroy  existing  rights,  but  confined  to  the 
question  whether  under  the  preexisting  rule  of  conduct  the  right 
in  controversy  has  been  lawfully  acquired  and  is  lawfully  pos- 
sessed. A  proposition  so  obvious  would  have  deserved  less 
consideration  if  a  singular  misapprehension  in  regard  to  it  did 
not  appear  to  have  prevailed  in  a  decision  not  now  before  us 
for  review,  but  upon  the  act  under  examination,  pronounced  in 
another  branch  of  the  Supreme  Court.  (People  v.  Quant,  in  the 
4:th  district.} 

We  are  brought  then  directly  to  the  question,  does  the  act 
"  to  prevent  intemperance,  pauperism  and  crime,"  in  a  just 
constitutional  sense,  deprive  the  citizens  of  this  state  of  their 
property  in  intoxicating  liquors?  We  have  already  seen  that 
this  species  of  property  is  just  as  inviolable  as  any  other. 
That  by  the  operation  of  this  law,  the  commercial  value  is 
annihilated,  that  it  can  not  be  sold,  that  it  is  unlawful  to  keep 
it,  that  all  legal  protection  is  withdrawn  from  it,  and  that  it 


ALBANY,  MARCH,  1856.  459 

Wynehamer  v.  The  People. 

becomes  a  public  nuisance.  Is  the  owner  "deprived"  of  it 
within  the  fair  meaning  of  the  constitution?  I  bring  the  act  to 
this  particular  test,  because  if  it  can  stand  with  this  clause  of 
the  constitution,  it  can  with  every  other. 

Now,  I  can  form  no  notion  of  property  which  does  not  in- 
clude the  essential  characteristics  and  attributes  with  which  it 
is  clothed  by  the  laws  of  society.  In  a  state  of  nature,  pro- 
perty did  not  exist  at  all.  "  Every  man  might  then  take  to 
his  use  what  he  pleased,  and  retain  it  if  he  had  sufficient 
power;  but  where  men  entered  into  society,  and  industry,  arts 
and  sciences  were  introduced,  property  was  gained  by  various 
means,  for  the  securing  whereof,  proper  laws  were  ordained." 
(Tomlyn's  Law  Die.,  Property;  2  BL  Comm.  3,  4.)  Material 
objects,  therefore,  are  property,  in  the  true  sense,  because  they 
are  impressed  by  the  laws  and  usages  of  society  with  certain 
qualities,  among  which  are  fundamentally  the  right  of  the 
occupant  or  owner  to  use  and  enjoy  them  exclusively,  and  his 
absolute  power  to  sell  and  dispose  of  them;  and  as  property 
consists  in  the  artificial  impression  of  these  qualities  upon 
material  things,  so  whatever  removes  the  impression,  destroys 
the  notion  of  property,  although  the  things  themselves  may 
remain  physically  untouched. 

Nor  can  I  find  any  definition  of  property  which  does  not  in- 
clude the  power  of  disposition  and  sale,  as  well  as  the  right  of 
private  use  and  enjoyment.  Thus  Blackstone  says,  ( 1  Comm. 
138,)  "  The  third  absolute  right  of  every  Englishman  is  that 
of  property,  which  consists  in  the  free  use,  enjoyment  and  dis- 
posal of  all  his  acquisitions,  without  any  control  or  diminution, 
save  only  by  the  laws  of  the  land."  Chancellor  Kent  says, 
(2  Comm.  110,)  "  The  exclusive  right  of  using  and  transferring 
property,  follows  as  a  natural  consequence  from  the  perception 
and  admission  of  the  right  itself."  And  again,  (p.  320)  "The 
power  of  alienation  of  property  is  a  necessary  incident  to  the 
right,  and  was  dictated  by  mutual  convenience  and  mutual 
wants."  By  another  author  property  is  defined  as  an  "  exclu- 
sive right  to  things,  containing  not  only  a  right  to  use  those 
things,  but  a  right  to  dispose  of  them,  either  by  exchanging 
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them  for  other  things,  or  giving  them  away  to  any  other  per- 
son without  consideration,  or  even  throwing  them  away." 
(Bouvier  Law  Die.  tit.  Property.}  These  definitions  are  in 
accordance  with  the  general  sense  of  mankind.  Indeed,  if  any 
one  can  define  property  eliminated  of  its  attributes,  incapable 
of  sale,  and  placed  without  the  protection  of  law,  it  were  well 
that  the  attempt  should  be  made. 

The  statute  under  consideration,  without  reference  to  its 
provisions  for  the  seizure  and  physical  destruction  of  intoxi- 
cating liquors,  by  force  of  its  prohibitions  alone,  sweeps  them 
from  the  commerce  of  the  state,  and  thus  annihilates  the  quality 
of  sale  which  makes  them  valuable  to  the  owner.  This  is  de- 
structive of  the  notion  of  property.  I  need,  perhaps,  take  no 
further  notice  of  their  qualified  vendibility  for  the  sacrament  and 
the  other  special  uses  named  in  the  act.  These  are  only  the 
occasional  and  incidental  uses  of  the  article.  It  is  the  general 
and  primary  use  which  is  aimed  at.  It  is  the  mass  of  property 
which  is  struck  down,  and  the  possible  conservation  of  an  ex- 
tremely insignificant  portion,  can  not  change  the  character  of 
the  law. 

No  ingenuous  advocate  of  the  law  will  deny  that  its  great 
characteristic  is  prohibition,  intended  to  turn  back  from  the 
channels  of  commerce  important  masses  of  property,  and  thus, 
by  suppressing  the  use  to  prevent  the  abuse.  To  regard  the 
act  in  any  other  light  would  be  a  fraud  upon  its  entire  policy, 
and  upon  the  views  and  motives  in  which  it  must  be  supposed 
to  have  had  its  origin.  And  in  order  to  a  full  view  of  the 
spirit  and  intent  of  the  law,  to  simple  prohibition,  we  must  add 
its  penalties  and  its  other  connected  and  dependent  clauses,  the 
whole  forming  one  scheme,  and  all  tending  with  fatal  accuracy 
to  the  destruction  of  property  in  intoxicating  liquors  within  this 
state. 

Unless,  therefore,  the  right  of  property  in  liquors  is  denied 
altogether,  and  this  has  never  been  done,  or  unless  they  can  be 
distinguished  from  every  other  species  of  property,  and  this  has 
not  been  attempted,  the  act  can  not  stand  consistently  with  the 
constitution.  The  provisions  of  the  constitution  should  receive 
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a  beneficent  and  liberal  interpretation  where  the  fundamental 
rights  of  the  citizen  are  concerned.  But  in  the  case  before  us, 
its  plain  and  obvious  meaning  is  enough.  "  No  person  can  be 
deprived  of  his  property  without  due  process  of  Jaw"  by  the 
legislature  or  any  other  power  of  the  government.  When  a 
law  annihilates  the  value  of  property  and  strips  it  of  its  attri- 
butes, by  which  alone  it  is  distinguished  as  property,  the  owner 
is  deprived  of  it  according  to  the  plainest  interpretation,  and 
certainly  within  the  spirit  of  a  constitutional  provision  intended 
expressly  to  shield  private  rights  from  the  exercise  of  arbitrary 
power. 

I  have  not  reached  this  result  without  an  attentive  examina- 
tion of  the  arguments  which  have  been  urged  in  favor  of  an 
opposite  conclusion.  Such  of  them  as  may  appear  to  have 
most  weight,  or  to  have  been  most  relied  on,  may  here  be 
noticed. 

Prominent  among  these  suggestions  our  attention  has  been 
directed  to  a  supposed  analogy  between  the  act  under  conside- 
ration and  the  license  and  excise  laws  of  this  and  other  states, 
the  constitutionality  of  which  is  not  questioned.  I  think  the 
analogy  does  not  exist.  However  difficult  it  may  be  to  define, 
with  accuracy  and  precision,  the  line  of  separation,  there  is  a 
broad  and  perfectly  intelligible  distinction  between  what  is 
plainly  regulation  on  the  one  side,  and  plainly  prohibition  on 
the  other.  In  another  case  great  difficulty  may  attend  the  in- 
quiry, but  no  greater  certainly  than  often  attends  judicial  inves- 
tigations. The  inquiry  is  essentially  judicial  in  its  nature, 
and  whenever  a  case  of  difficulty  arises  it  must  be  met  and  de- 
termined upon  its  special  circumstances  and  by  the  aid  of  such 
light  as  can  be  obtained.  In  the  present  case  the  difficulty 
suggested  is  not  perceived.  The  statute  we  are  examining 
passes  the  utmost  limit  of  regulation,  and  does  not  even  wear 
a  disguise.  It  is  plainly  prohibitory  in  every  feature  and  in  its 
entire  scope  and  policy.  Some  of  the  excise  acts  referred  to 
were  of  great  stringency,  considered  as  regulations  merely  of 
traffic  in  intoxicating  liquors,  but  none  of  them  totally  pro- 
hibited their  sale  as  a  beverage,  or  denied  to  them  as  such  the 
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essential  qualities  of  property,  or  placed  them  without  the  pro- 
tection of  the  laws. 

It  is  certain  that  the  legislature  can  not  totally  annihilate 
commerce  in  any  species  of  property  and  so  condemn  the  pro- 
perty itself  to  extinction.  It  is  equally  certain  that  the  legis- 
lature can  regulate  trade  in  property  of  all  kinds.  Neither  of 
these  propositions  is  denied;  but  they  necessarily  lead  to 
another,  that  between  regulation  and  destruction  there  is  some- 
where, however  difficult  to  define  with  precision,  a  line  of 
separation.  All  reasoning,  therefore,  in  favor  of  upholding 
legislation  which  belongs  to  one  class,  because  it  is  often  dif- 
ficult to  distinguish  it  from  that  which  belongs  to  the  other, 
must  be  fallacious,  because  it  is  simply  reasoning  against 
admitted  conclusions. 

The  provision  in  the  federal  constitution  declaring  that  no 
state  shall  pass  laws  impairing  the  obligation  of  contracts,  and 
the  course  of  judicial  decision  under  that  provision,  may  be 
referred  to  as  illustrating  the  distinction  between  legislation 
which  is  remedial  merely,  and  that  which  is  subversive  of  the 
rights  intended  to  be  saved.  Under  this  provision  the  con- 
stitutionality of  state  laws  has  often  been  examined,  and  the 
difficulty  of  distinguishing  between  statutes  which  regulated 
the  remedy  and  those  which  impaired  or  subverted  the  right 
has  been  great  and  acknowledged.  But  the  distinction  itself 
has  been  steadily  maintained.  Neither  the  federal  nor  the 
state  courts  have  ever  shrunk  from  the  inquiry;  and  laws 
which  transcended  the  limits  of  regulation  merely,  and  directly 
or  indirectly  invaded  the  right,  have  been  uniformly  adjudged 
to  be  void. 

Nor  could  we  escape  the  kindred  inquiry  in  the  case  before 
us,  although  it  were  attended  with  much  greater  difficulty  than 
we  believe  it  to  be.  Does  the  statute  under  consideration 
simply  regulate  or  does  it  destroy  an  admitted  species  of  pro- 
perty in  which  millions  of  value  are  invested?  As  this  ques- 
tion is  answered  the  act  must  stand  or  fall,  and  in  our  judgment 
out  one  answer  can  be  given. 

Besides  the  license  and  excise  laws,  our  attention  has  been 
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drawn  to  other  legislative  enactments,  producing  in  their  result 
great  injury  to  private  property,  the  constitutionality  of  which 
has  been  admitted  or  adjudged.  The  embargo  act  of  congress 
in  1807,  (2  Statutes  at  Large,  451,)  is  mentioned  as  one  of 
these  examples  of  legislation.  I  do  not  perceive  any  analogy 
which  can  influence  the  present  question.  That  was  an  act 
which  simply  prevented  "  all  ships  and  vessels  in  ports  and 
places  within  the  limits  or  jurisdiction  of  the  United  States," 
from  sailing  upon  any  enterprise  of  foreign  commerce.  It  is 
not  important  to  inquire  under  what  particular  clause  of  the 
federal  constitution  the  power  was  derived  to  enact  such  a  law. 
That  it  went  to  the  utmost  verge  of  constitutional  power  has 
been  universally  conceded.  (3  Story  on  the  Constitution,  163.) 
It  is  enough  for  the  present  purpose  to  say  that  it  was  recom- 
mended and  adopted  as  a  measure  of  protection  to  property  and 
not  of  annihilation.  In  the  language  of  Justice  Story,  (id. 
161,)  "  it  was  avowedly  recommended  as  a  measure  of  safety  for 
our  vessels,  our  seamen  and  our  merchandise  from  the  threat- 
ening dangers  from  the  belligerent  powers  of  Europe."  In 
other  words,  it  was  an  act  of  conservation,  and  not  of  destruc- 
tion; although,  in  its  effect,  it  bore  with  great  severity  upon 
the  interests  of  the  commercial  states,  and  upon  the  property 
of  individuals.  It  did  not  aim  at  the  extinction  of  any  species 
of  property,  or  of  any  of  its  attributes.  If  congress,  proceeding 
upon  a  theory  that  all  foreign  commerce  was  injurious  to  the 
interests  of  the  nation  and  the  morals  and  habits  of  the  people, 
had  passed  an  act  intended  to  destroy  it  perpetually,  and  for 
that  purpose,  confiscating  ships  and  vessels,  prohibiting  their 
sale,  making  it  unlawful  to  keep  them  with  intent  to  sell,  or 
keep  them  at  all,  and  declaring  them  a  nuisance,  and  such  a 
law  had  been  adjudged  valid,  then,  and  I  think  not  till  then, 
an  analogy  might  be  traced  having  something  to  do  with  the 
question  before  us. 

Statutes  conferring  upon  municipal  corporations  powers, 
which,  in  their  execution  and  ultimate  result,  inflict  incidental 
or  consequential  injury  upon  the  property  of  individuals,  injury 
for  which  it  is  said  the  law  affords  no  remedy,  have  been 
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adjudged  constitutional.  In  legislation  of  this  kind,  it  is  also 
supposed  some  warrant  can  be  found  for  the  act  under  considera- 
tion. Here,  a^ain,  the  analogy  fails.  Laws  of  this  character 

*        Q  o*/ 

proscribe  no  species  of  property.  They  may  injure  it  in  their 
remote  and  accidental  result,  but  they  do  not,  like  this  act, 
say  it  shall  not  be  allowed  to  exist  at  all,  or  strike  directly  at 
the  qualities  and  attributes,  without  which  it  can  have  no  legal 
existence.  The  constitutional  requirement  is,  that  no  person 
shall  be  deprived  of  his  property,  and  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation. 
It  is  nowhere  declared,  that  in  the  exercise  of  the  admitted 
functions  of  government,  private  property  may  not  receive 
remote  and  consequent  injury  without  compensation.  (See 
Radcliff's  Executor?  v.  The  Mayor  of  Brooklyn,  4  Comst, 
175.) 

The  authorized  destruction  of  buildings  in  the  city  of  New 
York  by  direction  of  the  mayor  and  aldermen,  in  order  to  pre- 
vent the  spread  of  a  conflagration,  (see  2  R.  L.  of  1813,  p. 
368,  §81,)  has  been  referred  to  as  a  constitutional  exercise  of 
legislative  power  which  deprives  a  citizen  of  his  property.  It 
is  enough  to  say  of  such  statutes  that  they  are  founded  upon 
and  are  mere  regulations  of  the  common  law  right  of  any  per- 
son to  destroy  property  in  a  case  of  immediate  and  overwhelm- 
ing necessity  to  prevent  the  ravages  of  fire  or  pestilence,  (2 
Kent.  Comm.  339;  Russell  v.  The  Mayor,  Sfc.,  of  New  York,  2 
Denio,  461;  17  Wend.  285;  25  id.  157.)  Statutes  of  this 
description  merely  appoint  a  municipal  agent  to  judge  of  the 
emergency,  and  direct  the  performance  of  acts  which  any  in- 
dividual might  do  at  his  peril  without  any  statutes  at  all.  If 
such  legislation  can  prove  any  thing  to  the  present  purpose,  it 
would  show  that  these  powers  of  destruction  may  be  invoked 
in  order  to  reform  the  morals  and  habits  of  society,  and  there- 
fore that  authorized  agents  of  the  legislature,  or  individuals 
without  authority,  may  go  forth  on  a  roving  commission  to 
seize  and  destroy  all  intoxicating  liquors  within  the  borders  of 
the  state,  and  plead  an  overruling  necessity  as  a  justification 
of  their  lawless  acts.  This  would  be  a  mission  which  phi- 
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lanthropists    and    reformers   have    not    yet    undertaken,    and 
certainly  which  no  judge  or  lawyer  would  defend. 

Other  examples  of  legislation  have  been  cited  which  may 
be  grouped  together  and  considered  at  a  single  view:  laws  of 
quarantine,  which  detain  ships  for  a  limited  period,  coming 
from  places  where  pestilential  diseases  exist;  laws  against 
smuggling,  which  forfeit  the  goods  and  the  vessels  in  which 
they  are  conveyed  for  nonpayment  of  impost  duties;  laws 
against  gambling,  which  forfeit  the  tools  and  implements  with 
which  the  offence  is  committed;  laws  against  horse  racing, 
under  which  it  is  said  the  horses  unlawfully  used  are  forfeited; 
laws  against  selling  liquors  to  Indians,  under  which  the  liquors 
themselves  may  be  forfeited.  Examples  of  this  sort  are  sup- 
posed to  have  a  peculiar  application  to  the  question,  because 
by  the  force  of  statutes  of  admitted  validity,  property  is  speci- 
fically forfeited,  and  so  the  owner  deprived  of  it.  There  is, 
however,  a  fallacy  in  all  reasoning  and  illustration  from  such 
sources,  which  can  be  readily  exposed. 

And  the  precise  and  fatal  difficulty  in  the  argument  is  that 
the  only  resemblance  between  the  statutes  referred  to,  and  the 
one  under  consideration  is  in  the  character  of  the  punishment 
The  prohibitions  themselves  are  totally  unlike,  and  relate 
mostly  to  different  subjects.  That  the  punishment  for  violating 
such  prohibitions  is  similar,  or  even  the  same,  amounts  to 
nothing,  when  the  question  is  whether  the  prohibitions  them- 
selves, or  any  one  of  them,  is  constitutional  or  valid.  Take 
for  example,  the  instance  of  smuggling.  No  one  doubts  the 
power  of  congress  to  prohibit  the  importation  of  goods  without 
the  payment  of  duties,  nor  consequently  that  the  offender  may 
be  punished  by  a  forfeiture  of  the  goods,  by  pecuniary  fine  or 
imprisonment.  But  whether  the  legislature  of  this  state  has 
power  to  prohibit  the  keeping  or  sale  of  property  in  general, 
or  any  particular  species,  is  the  precise  question  now  to  be 
determined.  When  that  is  first  established,  then  the  owner 
who  violates  the  prohibition  may  lose  his  property,  or  be  fined, 
imprisoned,  banished  or  put  to  death.  It  is  certainly  a  simpler 

VOL.  II.  59 


460  DECISIONS  IN  CRIMINAL  CASES. 

Wynehamer  v.  The  People. 

proposition  than  an  admitted  public  offence  against  a  consti- 
tutional statute  maybe  punished  by  loss  of  property,  of  money, 
of  liberty  or  of  life;  but  how  this  tends  to  show  that  another 
statute  prohibiting  things  of  a  totally  different  character,  and 
similar  only  in  its  sanction  or  penalty,  is  valid,  and  the  offence 
itself  constitutionally  created,  is  what  I  have  been  unable  to 
perceive.  In  a  word,  to  trace  an  analogy  between  two  statutes 
in  the  manner  of  enforcing  them  or  punishing  the  offender, 
does  not  advance  a  step  toward  proving  that  either  the  one  or 
the  other  is  constitutional  or  the  contrary. 

The  illustration  from  the  statutes  referred  to,  and  all  others 
which  can  be  referred  to,  fails  for  another  reason  of  great 
significance,  which  seems  to  have  been  overlooked  by  those 
who  assert  the  validity  of  the  prohibitory  law.  It  is  an  entire 
misconception  of  the  law  itself  to  say  that  the  species  of  pro- 
perty to  which  it  relates  is  forfeited  for  a  violation  of  its 
provisions.  It  is  simply  extinguished  by  the  force  of  the 
prohibitions  themselves.  In  other  parts  of  the  act  pecuniary 
penalties  and  imprisonment  are  inflicted,  but  the  loss  of  pro- 
perty is  not  exacted  as  a  forfeiture  at  all  in  any  just  or  ordinary 
sense  of  the  term.  It  is  quite  absurd  to  say  of  a  law  which 
enacts  in  substance,  that  property  of  a  particular  species  shall 
no  longer  exist,  that  it.  imposes  a  forfeiture  of  such  property  as 
the  punishment  for  violating  the  prohibition.  There  is  no 
offence  except  the  misfortune  of  being  the  owner.  A  forfeiture 
of  goods  implies  a  title  to  them,  good  against  all  the  world, 
but  if  this  law  is  valid,  then  the  owner  has  no  title  to  lose. 
Analogies  for  such  legislation  will  be  sought  for  in  vain. 

In  respect  to  one  of  the  statutes  which  have  been  mentioned, 
that  which  prohibits  the  sale  of  intoxicating  liquors  to  Indians, 
it  should  be  further  observed,  that  Indians  are  considered  as 
persons  inops  consilii  under  the  tutelage  of  government  and  in 
the  same  catagory  with  minors,  habitual  drunkards,  &c.  These 
classes  of  persons  are  especially  the  subjects  of  governmental 
care,  and  to  concede  that  the  legislature  may  restrain  or  pro- 
hibit the  sale  of  spirituous  liquors  to  them,  is  only  admitting 
that  it  may  regulate  traffic  in  any  species  of  property;  an  ad- 
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mission  which  suggests  the  distinction  already  sufficiently 
considered  between  the  power  to  regulate  and  the  power  to  des- 
troy. 

It  has  been  said  also,  that  the  admitted  power  of  taxation 
may  be  so  exercised  under  legislative  authority  as  greatly  to 
impair  the  value  of  private  property.  This  is  undoubtedly 
true,  but  it  throws  no  light  upon  the  present  question.  The 
power  may  be  wisely  or  unwisely,  justly  or  unjustly  exercised, 
but  as  a  power  it  rests  upon  the  theory,  that  full  compensation 
is  received  by  the  individual  in  the  benefit  conferred  by  the  tax 
itself.  The  support  of  government,  and  other  objects  of  public 
utility  promoted  by  taxation,  are  supposed  to  return  to  the  in- 
dividual the  value  which  has  been  taken  from  him  as  his  share 
of  the  public  burthen.  This  is  neither  depriving  a  man  of  his 
property  in  the  constitutional  sense,  nor  taking  it  for  public  use 
under  the  right  of  eminent  domain. 

Again,  it  may  be  suggested,  if  in  a  given  case  it  could  be 
plainly  seen  that  the  confiscation  and  extinction  of  a  species 
of  property  were  the  essential  object  of  a  statute,  it  should  be 
declared  unconstitutional  although  disguised  under  the  forms  of 
taxation. 

It  has  also  been  supposed  that  some  authority  for  legislation 
of  this  kind  is  found  in  the  observation  of  one  or  two  of  the 
judges  of  the  Supreme  Court  of  the  United  States,  delivered 
when  the  license  laws  of  Massachusetts,  Rhode  Island  and 
New  Hampshire  were  examined  in  that  court  (5  Howard,  504). 
This  is  quite  a  mistake.  The  question  involved  and  deter- 
mined was  that  the  excise  laws  of  those  states  did  not  conflict 
with  the  authority  of  congress  to  regulate  commerce  with  for- 
eign countries,  and  among  the  states.  Whatever  was  said  be- 
yond that  was  of  course  obiter  dicta  merely,  and  even  as  such 
had  no  reference  to  the  limitations  of  legislative  power  con- 
tained in  state  constitutions. 

It  is  scarcely  necessary  perhaps  to  observe,  that  in  the  views 
which  have  been  expressed,  it  is  not  intended  to  narrow  the 
field  of  legislative  discretion,  in  regulating  and  controlling  the 
traffic  in  intoxicating  liquors.  We  only  say  thai  in  all  such 
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legislation,  the  essential  right  of  the  citizen  to  his  property 
must  be  preserved,  a  right  which  includes  the  power  of  dispo- 
sition and  sale,  to  be  exercised  under  such  restraints  as  a  just 
regard,  both  to  the  public  good  and  private  rights  may  suggest. 
I  am  not  insensible  to  the  delicacy  and  importance  of  the 
duty  we  assume  in  overruling  an  act  of  the  legislature,  be- 
lieved by  so  many  intelligent  and  good  men  to  afford  the  best 
remedy  for  great  and  admitted  evils  in  society.  But  we  can 
not  forget  that  the  highest  function  entrusted  to  us  is  that  of 
maintaining  inflexibly  the  fundamental  law;  and  believing,  as 
I  do,  that  the  prohibitory  act  transcends  the  constitutional 
limits  of  the  legislative  power,  it  must  be  adjudged  to  be  void. 
The  judgments  of  the  Supreme  Court  and  of  the  Court  of  Ses- 
sions must  therefore  be  reversed. 

Judges  Denio,  Jl.  S.  Johnson,  Selden  and  Hubbard  con- 
curred. 

Judges  T.  A.  Johnson,  Wright  and  Mitchell  dissented, 

Judges  T.  A.  Johnson  and  Wright  delivered  the  following 
opinions: 

T.  A.  JOHNSON,  J. — The  plaintiff  in  error  was  indicted  by  a 
grand  jury  of  Erie  county,  charged  with  having  sold  intoxi- 
cating liquor  in  small  quantities,  contrary  to  the  provisions  of 
the  prohibitory  act  of  April  9th,  1855,  and  was  tried  and  con- 
victed of  the  offence,  at  a  Court  of  Sessions.  It  was  proved 
upon  the  trial,  that  he  had  on  several  occasions,  between  the 
4th  of  July  of  that  year,  and  the  time  of  the  indictment,  sold 
and  delivered  at  his  bar,  in  Buffalo,  to  various  persons,  brandy 
in  quantities  less  than  one  pint,  which  was  drank  upon  his 
premises.  As  the  plaintiff  in  error  had  no  license  to  sell,  in 
that  manner,  and  for  that  purpose,  the  acts  proved,  were  such 
as  have  been  misdemeanors  in  this  state,  by  statute,  subjecting 
the  offender  to  indictment  and  conviction,  in  the  manner 
adopted  in  this  case,  certainly  ever  since  the  excise  act  of 
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1801,  up  to  the  time  when  the  act  in  question  took  effect.  It 
is  to  be  seen,  therefore,  whether  such  acts  are  still  criminal  in 
their  character,  or  whether,  under  the  present  statute,  the 
criminal  feature,  so  long  and  uniformly  stamped  upon  them, 
hitherto,  has  been  taken  away. 

The  indictment  is  for  selling  contrary  to  the  provisions  of 
this  act,  and  not  to  the  provisions  of  the  Revised  Statutes, 
and  unless  this  act  has  been  violated,  the  conviction  in  any 
view  is  erroneous. 

Only  two  questions  properly  arise  in  this  case:  First,  Was 
the  liquor  so  sold  by  the  plaintiff  in  error,  subject  to  the  prohi- 
bition in  the  first  section  of  the  act?  And  second,  Has  the 
legislature  power  to  enact  a  valid  law,  to  prohibit  the  traffic  in 
intoxicating  liquors,  to  the  extent  to  which  prohibition  is 
sought  to  be  carried  by  the  act  in  question? 

The  ground  upon  which  it  is  claimed  that  the  liquor  in  ques- 
tion, and  consequently  the  act  of  selling,  was  exempt  from  the 
operation  of  the  act,  is,  that  it  was  liquor  which  was  imported 
from  a  foreign  country,  in  pursuance  of  the  laws  and  treaties 
of  the  United  States,  and  the  duty  regularly  paid  upon  it  by 
the  importer.  That  the  plaintiff  in  error  purchased  it  from 
the  importer,  in  the  original  package,  and  drew  it  from  such 
package  when  it  was  sold  as  complained  of.  These  facts, 
which  the  plaintiff  in  error  offered  to  prove  on  the  trial,  were 
admitted  on  the  part  of  the  public  prosecutor;  but  the  evi- 
dence was  objected  to  on  the  ground  that  it  was  irrelevant  and 
immaterial,  and  the  evidence  and  the  consideration  of  the  facts 
conceded,  were  excluded  by  the  court  on  that  ground.  Under 
these  circumstances  was  this  liquor  subject  to  the  prohibition 
in  the  act,  at  the  time  of  the  sales  in  question,  or  was  it  ex 
empt?  The  last  clause  of  the  first  section  is  as  follows:  "This 
section  shall  not  apply  to  liquor,  the  right  to  sell  which,  in 
this  state,  is  given  by  any  law  or  treaty  of  the  United  States." 

Doubtless  the  first  section  did  not  apply  to  that  liquor  while 
in  the  hands  of  the  importer  and  before  he  had  sold  it,  assum- 
ing the  facts,  as  they  were  admitted  to  exist  But  did  the  ex- 
emption wliich  thus  far  attached,  follow  it  into  the  hands  of 
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the  plaintiff  in  error,  so  as  to  authorize  sales  by  him.  Is  that 
the  meaning  of  the  provision?  This  must  depend,  I  think, 
upon  the  question  whether  the  laws  or  treaties  of  the  United 
States  follow  property  imported  from  foreign  countries,  after  it 
has  passed  from  the  hands  of  the  importer  to  citizens  of  this 
state  and  confer  any  rights  or  privileges  upon  it,  which  do  not 
attach  to  other  property  in  this  state,  not  imported. 

If  they  do  not,  the  terms  of  the  exception  do  not  apply  the 
right  to  sell,  at  the  time  and  in  the  manner,  was  not  given  by 
any  law  or  treaty  of  the  United  States.  That  these  laws  and 
treaties  do  not  thus  follow  property  after  it  has  passed  from  the 
hands  of  the  importer,  and  become  part  of  the  mass  of  property 
in  the  state,  is  conclusively  established.  (Brown  v.  The  State 
of  Maryland,  12  Wheat.  419;  License  Cases,  4  How.  504.) 

The  obvious  design  of  the  provision  was  not  to  confer  any 
privilege  or  give  any  exclusive  right  to  foreign  over  domestic 
liquor,  but  simply  to  avoid  all  collision  between  state  and 
federal  authority.  The  exemption  continues  while  the  right 
continues.  But,  where  the  article  has  passed  from  under  fed- 
eral jurisdiction,  and  no  right  from  that  source  is  any  longer 
given,  the  exemption  ceases.  The  right  must  be  given  at  the 
time  of  the  sale,  or  the  liquor  sold,  is  not  exempt. 

This  is,  I  think,  the  plain  reading  of  the  clause,  and  that 
such  was  the  intention  of  the  legislature,  no  one  can  reasonably 
doubt.  If  we  could  ignore  the  whole  scope  and  spirit  of  the 
act,  and  exclude  from  view  its  design  as  declared  upon  its  face, 
and  look  only  to  the  wording  of  the  clause,  we  might  give  the 
construction  to  it  contended  for  by  the  learned  counsel  for  the 
plaintiff  in  error.  But  this  would  violate  all  rules  for  the  in- 
terpretation of  statutes.  If  the  language  is  susceptible  of 
interpretation  in  harmony  with  the  declared  object  of  an  enact- 
ment, courts  are  bound  to  give  it  that  interpretation. 

They  can  only  give  a  construction  which  will  convict  the 
legislator  of  absurdity  or  folly,  in  cases  where  the  language 
employee?  is  so  clear  as  to  leave  no  alternative. 

Without  stopping,  therefore,  to  inquire  whether  there  is  any 
existing  law  or  treaty,  which  had  at  some  time,  and  under  other 
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circumstances  given  another  person  the  right  to  sell  the  liquor 
in  question,  it  is  clear  that  neither  could  have  conferred  any 
right  upon  the  plaintiff  to  make  the  sales  of  which  he  was 
convicted,  and  the  exception  does  not  help  him. 

The  question  then  arises,  whether  the  legislature  has  power 
to  make  a  valid  law  prohibiting  the  sale  of  property  of  this 
description,  for  the  purposes  for  which  it  had  been  before  most 
commonly  purchased.  It  is  a  question  of  power  simply,  and 
leads  to  an  inquiry,  first,  into  the  nature  and  extent  of  the  law- 
making  power  in  a  state  government  within  the  United  States. 

Each  state  is,  undoubtedly,  a  complete  and  perfect  sove- 
reignty in  itself,  in  all  cases  and  in  respect  to  all  matters  in 
which  powers  naturally  pertaining  to  states  as  sovereignties, 
have  not,  by  express  grant  or  by  necessary  implication,  been 
conferred  upon  the  general  government. 

In  respect  to  the  powers  conferred  upon  the  general  govern- 
ment by  the  constitution  of  the  United  States,  the  states  are 
subordinate  powers,  and  can  enact  no  valid  laws  in  conflict 
with  that  constitution,  or  with  laws  constitutionally  enacted 
by  congress,  or  treaties  made  under  the  proper  authority. 

The  position  is  assumed  by  the  learned  counsel  for  the 
plaintiff  in  error,  that  any  law  of  a  state  limiting  and  restrict- 
ing or  prohibiting  sales  of  imported  property,  by  the  immediate 
or  remote  purchaser  from  the  importer,  inasmuch  as  it  might, 
and  naturally  would,  tend  to  discourage  and  prevent  importa- 
tion, is  in  derogation  of  the  authority  of  the  general  govern- 
ment, under  which  importations  are  authorized,  and  therefore 
void  But  the  conflict  of  authority  between  the  two  jurisdic- 
tions has  never  been  carried  to  this  extent,  and  the  law  in  this 
respect  is  decisively  settled  the  other  way  in  the  case  above 
cited.  Chief  Justice  Taney,  in  his  opinion  in  the  license  cases, 
says: 

"  These  state  laws  act  altogether  upon  the  retail  or  domestic 
traffic  within  their  respective  borders.  They  act  upon  the 
article  after  it  has  passed  the  line  of  foreign  commerce  and 
become  part  of  the  general  mass  of  property  in  the  state.  These 
laws  may  indeed  discourage  imports  and  diminish  the  price 
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which  ardent  spirits  would  otherwise  bring.  But  although  a 
state  is  bound  to  receive  and  to  permit  the  sale,  by  the  importer, 
of  any  article  of  merchandise  which  congress  authorizes  to  be 
imported,  it  is  not  bound  to  furnish  a  market  for  it,  nor  to  ab- 
stain from  the  passage  of  any  law  which  it  may  deem  necessary 
or  advisable  to  guard  the  health  or  morals  of  its  citizens, 
although  such  law  may  discourage  importations  or  diminish 
the  profits  of  the  importer,  or  lessen  the  revenue  of  the  general 
government. 

"  And  if  any  state  deems  the  retail  and  internal  traffic  in 
ardent  spirits  injurious  to  its  citizens,  and  calculated  to  produce 
idleness,  vice,  or  debauchery,  I  see  nothing  in  the  constitution 
of  the  United  States  to  prevent  it  from  regulating  and  restrain- 
ing the  traffic,  or  from  prohibiting  it  altogether,  if  it  thinks 
proper." 

The  doctrine  contended  for,  if  well  founded,  would  deprive 
the  state  of  all  power  to  regulate  the  use  or  transfer  of  such 
property  or  to  tax  it,  and  tend  to  the  subversion  of  all  state 
government. 

It  is  claimed  also,  that  the  act  in  question  impairs  the  obli- 
gation of  contracts,  and  is,  therefore,  in  conflict  with  the  con- 
stitution of  the  United  States. 

It  is  difficult  to  see,  however,  how  this  act  impairs  the  obli- 
gation of  any  contract  which  was  in  force  when  the  act  took 
effect,  or  what  possible  bearing  it  can  have  upon  such  contracts. 

The  case  must  undoubtedly  rest  upon  the  question  of  legis- 
lative power,  under  the  state  constitution,  irrespective  of  all 
questions  of  federal  authority.  The  power  to  make  general 
laws  is  necessarily  and  inherently  sovereign  power.  The  first 
idea  of  a  law,  obliging  to  acts,  or  forbearance  of  acts,  involves 
the  idea  of  sovereignty  as  to  its  origin.  With  us  this  power 
is  lodged  by  the  constitution,  with  the  senate  and  assembly, 
and  it  exists  in  those  bodies  as  fully  as  it  did  or  could  exist  in 
the  sovereign  people,  by  whom  the  constitution  was  made,  ex- 
cept in  those  cases  where  its  exercise  is  limited  and  restricted 
by  some  express  or  clearly  implied  limitation  in  the  instrument 
itself. 
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Where  the  power  is  limited,  it  can  only  be  exercised  subject 
to,  and  in  accordance  with,  the  limitation.  In  those  cases  it  is 
a  limited  sovereignty. 

But  where  the  constitution  imposes  no  restriction,  and  the 
power  sought  to  be  exercised  is  not  possessed  by  the  general 
government,  it  exists  without  restriction.  The  only  limitation, 
then,  for  aught  I  can  see,  is  the  discretion  of  those  who  possess 
and  are  appointed  to  use  it,  within  the  boundaries  of  human 
action  or  capacity.  And  whether  the  constitution  is  to  be 
regarded  as  a  grant  of  the  power,  or  the  mere  recognition  and 
acknowledgment  of  its  existence  as  inherent  in  those  bodies, 
the  result  is  the  same.  For  if  a  grant  it  is  plenary,  and 
carries  the  entire  legislative  power,  the  power  to  make  laws 
for  the  government  of  the  state,  to  be  enforced  upon  those  who 
granted  it.  However  derived  it  is  a  superior  power,  sovereign 
in  its  nature,  and  the  rules,  which  apply  to  mere  delegated  arid 
secondary  powers,  do  not  apply  to  it. 

Clothed  with  this  power,  the  corresponding  duty  necessarily 
devolves  upon  the  legislature  of  determining  what  acts  are 
compatible  with  the  safety  and  welfare  of  all  classes  of  citizens, 
and  what  not;  and  what  acts  are  so  far  prejudicial  and  injurious 
as  to  become  criminal;  such  acts  it  may  declare  criminal,  and 
forbid,  and  fix  the  grade  of  the  crime  and  the  appropriate 
measure  of  punishment.  Some  criminal  acts  it  punishes  with 
the  forfeiture  of  life,  some  with  that  of  liberty  and  ail  civil 
and  political  rights,  others  with  the  forfeiture  of  property,  and 
the  infliction  of  penalties  only. 

It  authorizes  the  real  and  personal  property  of  one  person, 
without  his  consent  and  against  his  will,  to  be  alienated  and 
transferred  to  another  in  satisfaction  of  obligations  unperformed 
and  promises  broken.  It  levies  contributions  in  the  form  of 
taxes  upon  every  man's  property  for  the  support  of  government, 
and  to  make  improvements  conducive  to  the  general  conven- 
ience and  prosperity. 

All  this  is  but  the  common,  ordinary  exercise  of  legislative 
power.  One  of  its  first  and  clearest  duties  is  to  make  all  ne- 
cessary laws,  to  remedy  existing  and  admitted  evils,  and  to 
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prevent  their  recurrence.  And  of  this  character,  and  for  this 
object,  is  the  statute  in  question. 

That  intemperance,  pauperism  and  crime  are  evils,  with 
which  the  government  is  necessarily  compelled  to  deal,  none 
will  deny. 

In  the  judgment  of  the  legislative  bodies  by  which  the  statute 
was  enacted,  one  great  source  of  all  great,  oppressive  and  dan- 
gerous evils  was  the  traffic  in  intoxicating  liquors.  So  injuri- 
ous in  their  opinion  has  this  traffic  become,  under  existing  re- 
strictions, in  its  consequences  upon  the  community,  that  it  ought 
to  be  subjected  to  still  more  rigorous  and  extensive  restrictions 
and  prohibitions,  and  impressed  with  additional  features  of 
criminality. 

If  the  legislature  had  the  power  to  enact  a  law  to  accomplish 
this  end,  the  right  to  choose  the  means  best  calculated  to  effect 
it  was  necessarily  vested  in  it,  unless  indeed  the  use  of  such 
means  is  forbidden  by  the  constitution. 

And  this  is  the  point  apparently  most  relied  upon  by  the 
learned  counsel  for  the  plaintiff  in  error.  The  position  is  that 
no  traffic  m  any  article  which  the  law  regards  as  property, 
however  injurious  it  may  be,  can  be  subjected  by  law  to  such 
regulations  and  restrictions  as  in  a  great  measure  to  destroy  it 
without  coming  in  conflict  with  that  provision  of  section  6,  art. 
1  of  the  constitution,  which  declares  that  "  no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of  law." 
The  argument  is  that  the  value  of  property  as  an  article  of 
trade  is  an  essential  element  of  it  as  property,  and  that  to  the 
extent  to  which  the  restriction  or  prohibition  diminishes  its 
value  for  such  purposes,  to  the  same  extent  the  owner  is  de- 
prived of  his  property,  although  neither  the  title  nor  the  pos- 
session of  such  owner  is  in  any  respect  interfered  with.  And 
that  this  is  accomplished  by  the  operation  of  the  act,  independ- 
ent of  any  trial  or  judgment;  in  other  words,  without  due  pro- 
cess of  law. 

Is  not  this  a  strained  and  unwarrantable  construction  and 
application  of  this  provision  of  the  constitution?  Clearly  it  is. 
This  provision  has  no  application  whatever  to  a  case  where 
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the  market  value  of  property  is  incidentally  diminished  by  the 
operation  of  a  statute  passed  for  an  entirely  different  object, 
and  a  purpose  in  itself  legitimate;  and  which  in  no  respect 
affects  the  title,  possession,  personal  use,  or  enjoyment  of  the 
owner. 

Such  a  construction  would  prohibit  all  regulations  by  the 
legislature,  and  all  restrictions  upon  the  internal  trade  and 
commerce  of  the  state.  It  would  place  the  right  of  traffic 
above  every  other  right,  and  render  it  independent  of  the  power 
of  the  government.  "Deprived"  is  there  used  in  its  ordinary 
and  popular  sense,  and  relates  simply  to  divesting  of,  forfeiting, 
alienating,  taking  away  property.  It  applies  to  property  in 
the  same  sense  that  it  does  to  life  and  liberty,  and  no  other. 
Prohibiting  the  sale  of  property,  except  under  and  in  pursuance 
of  a  license,  and  for  certain  specified  purposes,  is  in  no  sense 
depriving  a  person  of  it.  The  prohibition  tends  to  hinder  arid 
prevent  divesture,  but  in  no  respect  to  enforce  it. 

The  act  does  indeed,  by  other  provisions,  directly  provide 
for  depriving  the  owner  of  his  property  by  forfeiture  and  de- 
struction; but  that  is  where  it  is  kept  for  an  unlawful  purpose, 
and  after  a  trial  and  judgment.  That  provision  has  no  bearing 
upon  the  question  under  consideration.  When  the  property  is 
taken  from  the  owner  and  destroyed,  he  is  then  deprived  of  it 
by  virtue  of  the  act,  not  before.  It  might  be  urged  with  pre- 
cisely the  same  pertinency  and  force,  that  a  statute  which  pro- 
hibits certain  vicious  actions,  and  declares  them  criminal, 
deprives  persons  of  their  liberty,  and  is  therefore  in  derogation 
of  the  constitution. 

The  constitutional  provision  referred  to,  was  intended  to 
protect  property  from  confiscation  by  legislative  enactments, 
and  from  seizure,  forfeiture,  and  destruction,  without  a  trial 
and  conviction  by  the  ordinary  modes  of  judicial  proceeding. 
There  is  no  pretence  that  the  plaintiff  in  error  in  this  case  was 
not  convicted  by  due  course  and  process  of  law. 

There  can  be  no  doubt,  that  intoxicating  liquor  is  property. 
It  is  a  chattel,  an  article  of  use,  of  consumption  and  of  com- 
merce, and  is  property  in  the  strictest  legal,  and  constitutional 
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sense.  But  in  order  to  show  that  the  act,  by  its  own  inherent 
force,  and  independent  of  the  authority  it  confers  upon  the 
magistrates,  or  the  courts,  deprives  the  owner  of  his  property, 
it  is  necessary  to  insist,  and  we  are  asked  to  determine,  that  the 
legal  property  is  not  the  article  itself,  but  consists  in  some  of 
its  qualities  or  incidents.  It  is  urged  that  the  legal  property  is 
principally  in  its  vendible  quality,  and  consists  mainly  in  its 
commercial  value,  in  the  money  the  owners  might  receive  in 
exchange  for  it  in  the  market.  And  that  in  this  sense,  the 
owner  is  deprived  of  it  whenever  legislation  tends  to  lessen  its 
current  market  value. 

The  inquiry  whether  the  chattel  in  its  corporeal  substance, 
and  entity,  is  property,  or  whether  the  legal  property  does  not 
consist  in  some  incident  or  right  which  the  law  confers  or 
attaches,  is  one  more  appropriate  to  the  schools,  than  the 
courts.  Constitutions  and  general  laws  are  not  founded  in  any 
such  subtleties,  and  can  never  be  safely  interpreted  by  them. 

If  we  permit  ourselves  to  depart  from  the  obvious,  general 
fact,  that  the  thing  is  property,  and  enter  this  field  of  specula- 
tion, into  .which  we  are  thus  invited,  we  shall  be  in  great  dan- 
ger of  losing  our  way  in  its  uncertain  paths,  and  involving 
ourselves  in  the  grave  absurdity  of  holding  that  a  statute 
which  forbids  a  person  selling  an  article  of  use  and  consump- 
tion, and  renders  it  necessary  for  him  to  keep  it  for  his  own 
use,  and  consumption,  instead  of  selling  it  to  others,  to  be  used 
or  consumed  by  them,  really  takes  it  away  from  him,  and  de- 
prives him  of  it,  contrary  to  the  constitution. 

It  will  be  found  impossible  for  this  court,  extensive  and 
final  as  its  authority  is,  to  make  a  proposition  true  in  law, 
which  is  so  essentially,  and  palpably,  untrue  in  fact. 

But  should  we  adopt  the  fallacy,  that  the  exchangeable  value 
of  the  chattel  is  the  legal  property;  and  that  this  is  what  the 
constitution  was  designed  to  protect,  how  would  that  affect  the 
statute  in  this  case?  There  is  nothing  in  the  terms  of  the  act 
on  the  subject  of  value,  or  price,  and  the  fact,  if  it  be  one, 
that  its  operation  has  been  to  reduce  the  price  or  market  value 
of  liquors,  is  the  subject  of  evidence  and  must  be  established 
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by  proof.  There  is  not  a  word  of  proof  upon  the  subject,  in 
the  case,  one  way  or  the  other.  It  is  not  a  fact  of  which  we 
can  take  judicial  notice,  for  the  courts  without  evidence,  can 
not  see  whether  the  tendency  of  the  act  has  been,  or  will 
be,  to  enhance  or  to  diminish  the  value  of  the  stocks  on 
hand  when  the  act  took  effect.  Certainly  it  is  no  truism, 
either  in  law  or  in  political  economy,  that  a  restriction  upon 
the  sale  of  an  article,  diminishes  its  exchangeable  value  under 
all  circumstances.  If  it  may  be  still  sold  for  some  purposes, 
the  result  may  well  be  to  enhance  the  value.  That  would  de- 
pend in  a  great  degree  upon  the  future  supply.  But  for  this 
court  to  assume  the  fact  that  the  act  has  had,  or  that  it  will 
have,  the  effect  to  reduce  or  destroy  the  market  prices  or  value 
of  the  article  as  the  basis  of  its  action,  without  any  evidence 
whatever  to  support  it,  and  proceed  to  declare  the  statute  void 
on  that  ground,  would  be  a  proceeding  without  precedent  or 
parallel  in  judicial  history.  It  would  be  a  mere  arbitrary, 
judicial  repeal  of  the  statute,  instead  of  a  judgment  founded 
on  ascertained  facts  and  the  law  of  the  land. 

Even  were  we  to  go  to  the  extraordinary  and  unprecedented 
length  of  holding  that  the  government  is  bound  to  provide  a 
market,  or  at  least  leave  some  market  open  for  every  noxious 
or  deleterious  article  which  may  enter  into  commerce,  and  in 
which  the  owner  has  property  by  law,  this  duty  has  been  per- 
formed in  respect  to  liquors  by  the  act  in  question.  Every 
citizen  is  expressly  authorized  to  apply  for  and  obtain  a  license 
to  sell  his  own  liquors,  for  the  uses  and  purposes  permitted  by 
the  act,  by  complying  with  the  conditions.  And  these  condi- 
tions are  scarcely  more  stringent  than  those  imposed  by  the 
former  excise  laws;  and  besides  this  the  right  to  export  remains 
untouched. 

It  can  not,  therefore,  as  it  seems  to  me,  with  entire  candor 
and  fairness,  be  contended  that  any  single  element  of  property 
has  been  destroyed  by  the  act  alone. 

But  in  my  judgment,  the  constitution  has  no  such  meaning, 
and  is,  neither  in  its  language  or  spirit,  susceptible  of  any  such 
interpretation.  It  looked  only  to  the  title  and  possession  of 
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the  substance,  and  was  never  intended  to  place  a  restraint  upon 
legislative  power  so  entirely  fatal  to  its  usefulness  and  au- 
thority, as  the  construction  contended  for  would  establish. 

Courts  ought  not  certainly  to  extend  the  provisions  of  the 
constitution,  by  a  strained  construction,  for  the  purpose  of 
shielding  and  fostering  a  traffic,  which,  in  the  judgment  of  the 
"legislature,  is  productive  of  such  serious  evils.  The  same 
argument  would,  if  sound,  prove  all  our  former  excise  laws 
unconstitutional.  Those  laws,  it  is  true,  were  confined  to  the 
retail  traffic,  in  quantities  less  than  five  gallons.  But  that  was 
the  traffic  from  which  the  great  majority  of  the  consumers  of 
the  article  always  were,  and  always  will  be,  supplied  while  it 
exists. 

Every  restriction  upon  that  branch  of  the  traffic  was  calcu- 
lated, therefore,  to  affect  the  interests  of  by  far  the  greatest 
number  of  individuals.  And  yet  so  far  has  the  principle  of  re- 
striction and  prohibition,  in  this  department  of  the  trade, 
been  uniformly  carried  heretofore,  that  probably  not  one  in  five 
hundred  of  the  entire  population  of  the  state,  has  ever  had  the 
right  to  sell  a  glass  of  spirituous  liquor,  or  any  other  quantity 
below  five  gallons,  to  any  person  or  for  any  purpose  whatever. 

The  exercise,  of  what  is  now  claimed,  as  an  absolute, 
inalienable  right,  to  sell  whatever  is  property,  by  any  one,  not 
specially  authorized,  has  thus  far,  as  respects  this  traffic,  been 
declared  and  held  to  be  a  crime.  Over  this  branch  of  the 
traffic,  the  government  has  hitherto  assumed  and  exercised 
entire  and  exclusive  authority  and  control.  No  one  could  en- 
gage in  it  at  all,  without  a  special  license  acknowledging  the 
government  as  the  source  of  the  right.  All  others  were  rigidly 
excluded,  and  natural  right,  if  such  there  be  more  than  in 
name,  in  regard  to  mere  traffic  in  property,  between  individ- 
uals, in  a  civilized  and  organized  society,  entirely  extinguished. 
No  person  was  entitled  to  a  license  without  possessing  certain 
prescribed,  moral  and  other  qualifications,  to  be  certified  on 
the  face  of  the  license.  The  permission,  when  granted,  only 
conferred  limited  and  partial  rights  and  privileges,  which  could 
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not  be  exceeded  by  the  holder,  without  the  forfeiture  of  his 
privilege,  and  amenability  to  punishment  for  crime. 

A  grocer,  under  his  license,  could  only  sell  to  persons  to 
carry  away.  He  could  not  sell  it,  nor  allow  it  to  be  drunk 
upon  his  premises.  The  tavern  keeper,  on  the  contrary,  under 
his  license,  could  not  sell  to  a  person  to  carry  away.  He  could 
only  sell  to  be  drank  in  his  house,  or  upon  his  premises.  Very 
few  persons  could  ever  engage  in  one  branch  of  this  traffic, 
that  of  selling  to  be  drank  at  the  time  of  sale.  To  enable  a 
person  to  obtain  this  species  of  license,  he  must  propose  to  keep 
a  tavern;  the  commissioners  must  be  satisfied  that  he  was  of 
good  moral  character,  and  was  of  sufficient  ability  to  keep  an 
inn,  or  tavern;  that  he  had  the  necessary  accommodations  to 
entertain  travelers,  and  that  a  tavern  was  absolutely  necessary 
for  the  actual  accommodation  of  travelers,  at  the  place  where 
it  was  to  be  kept.  In  addition  to  all  this,  he  was  required  to 
give  a  bond  to  keep  an  orderly  house,  and  not  to  suffer  certain 
practices  in  it.  If  he  trusted  any  one  for  liquor,  more  than 
the  sum  of  one  dollar  and  twenty-five  cents,  unless  he  was 
actually  a  lodger  in  his  house,  or  a  traveler,  not  residing  in  the 
same  city  or  town,  he  could  not  recover  it  by  action.  All 
securities  taken  for  it  were  void,  and  he  was  liable  to  forfeit 
double  the  amount  thus  attempted  to  be  secured.  All  persons 
(those  having  a  license  as  well  as  others,)  were  absolutely  pro- 
hibited from  selling  or  giving  away,  any  quantity  to  an  Indian 
in  this  state,  or  to  a  person  designated  and  described,  by  the 
overseer  of  the  poor  of  a  town,  as  an  habitual  drunkard,  after 
notice  served  by  such  overseer,  or  by  any  clerk,  agent,  or  mem- 
ber of  the  family  of  the  person  thus  designated. 

In  short,  it  will  be  seen  that  in  nothing  has  the  power  of  the 
government  been  more  uniformly  and  steadily  exercised,  from 
the  beginning,  than  in  hedging  about  and  placing  guards,  re- 
strictions and  prohibitions  upon  the  traffic  in  intoxicating 
liquors,  to  the  exclusion  of  all  mere  natural  rights,  and  that 
too  for  the  purpose  of  preventing,  as  far  as  practicable,  the 
very  evils  sought  to  be  prevented  by  the  act  in  question.  Con- 
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gress  has  uniformly  exercised  the  same  power  in  reference  to 
the  traffic  in  the  territories  of  the  United  States. 

It  was  admitted  fully,  on  the  argument,  by  the  learned 
counsel  for  the  plaintiff  in  error,  that  the  legislature  might 
restrict  and  control  the  traffic  to  the  extent  to  which  it  had 
exercised  the  power  before  this  act,  and  that  all  former  acts  on 
this  subject  were  valid,  constitutional  acts. 

This  concession,  which  might  well  be  made,  in  respect  to 
the  exercise  of  a  power  and  the  pursuit  of  a  policy  by  the 
legislature,  under  every  constitution  from  the  origin  of  the 
government  to  the  present,  and  which  was  practiced  under  the 
colonial  government  for  at  least  half  a  century  before  the 
revolution,  seems  to  me  to  cover  the  whole  ground  of  the 
controversy.  It  will  be  seen  from  the  above  brief  summary, 
that  the  power  heretofore  exercised  was  identical,  in  kind, 
with  that  exercised  in  passing  this  act,  and  differs  only  in 
degree.  The  principle  and  policy  upon  which  the  former 
legislation  was  founded,  has  been  extended.  Nothing  more. 
The  constitution  certainly  creates  no  distinction  in  regard  to 
the  exercise  of  legislative  powers  between  the  different 
branches  of  traffic,  and  who  shall  say  that  the  whole  of  any 
traffic  is  more  exempt  from  legislative  supervision  and  control 
than  a  part?  If  in  the  retail  traffic,  the  legislature  may  con- 
stitutionally say  who  may  sell  and  who  may  not,  and  for  what 
objects  and  purposes,  and  to  what  class  of  persons  sales  may 
and  may  not  be  lawfully  made,  why  not  in  the  wholesale? 
There  is  no  difference  in  principle. 

"  Questions  of  power,"  says  Chief  Justice  Marshall,  in 
Brown  v.  State  of  Maryland,  "  do  not  depend  upon  the  degree 
to  which  it  may  be  exercised.  If  it  may  be  exercised  at  all, 
it  must  be  exercised  at  the  will  of  those  in  whose  hands  it  ii 
placed." 

The  principle  which  will  authorize  the  prohibition  of  the 
sale  of  four  gallons,  or  any  quantity  less  than  five,  in  a  single 
bargain,  will  authorize  the  prohibition  of  the  sale  of  less  than 
a  hundred  gallons,  or  a  thousand,  at  one  time,  and  indeed  any 
sale  whatever.  The  extent  is  a  question  of  policy  and  expedi- 
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ency,  not  of  principle.  It  becomes  a  question,  not  of  the  exist- 
ence of  the  power,  or  the  right  to  exercise  it,  but  of  the  degree 
to  which  the  public  interests  require  its  exercise.  And  this  is 
necessarily  a  matter  of  legislative  discretion,  with  which 
courts  have  nothing  to  do.  It  is  too  plain  for  argument  that 
the  right  to  sell  four  gallons  is  as  sacred  as  the  right  to  sell 
any  other  quantity,  however  large,  and  can  be  rightfully  no 
more  abridged  or  taken  away.  And  the  owner  is  no  more 
deprived  of  his  property  in  one  case  than  in  the  other,  except 
in  measure  and  degree.  If,  therefore,  it  be  conceded  that 
former  statutes  on  this  subject  were  valid  enactments,  it  is 
folly  to  contend  that  this  act  is  unconstitutional,  and  to  insist 
upon  absolute,  individual  right  to  the  transmission  of  property 
from  one  to  another  as  paramount  to  the  authority  of  govern- 
ment. 

A  distinction  has  been  attempted  to  be  drawn  between  the 
power  to  restrict,  by  way  of  regulation,  and  the  power  to  pro- 
hibit. But  this  distinction,  if  there  be  one,  is  altogether  too 
narrow  and  uncertain  to  serve  as  the  test  of  the  rightful  exer- 
cise of  a  power,  like  that  of  making  laws  for  the  government 
of  a  state.  The  right  to  restrict  and  regulate  includes  that  of 
prohibition. 

The  power  to  regulate  is  conceded,  but  the  power  to  prohibit 
is  denied.  Amongst  the  powers  conferred  upon  congress  by 
the  constitution  of  the  United  States,  is  that  "  to  regulate  com- 
merce with  foreign  nations  among  the  several  states,  and  with 
the  Indian  tribes."  Under  this  power  to  regulate  it  was  held 
by  the  Supreme  Court  of  the  United  States,  in  Gibbons  v.  Ogden^ 
9  Wheat.  1,  that  congress  had  entire  and  exclusive  jurisdiction 
over  the  whole  subject,  of  the  commerce  specified,  and  all  its 
channels,  agencies  and  incidents.  In  the  exercise  of  this 
power  to  regulate,  it  has  repeatedly  passed  acts  far  more 
sweeping,  prohibitory  and  stringent  in  their  character  and 
operation  than  the  act  in  question.  It  is  by  virtue  of  this 
authority  to  regulate  that  the  embargo  and  non-intercourse 
acts,  with  their  severe  penalties,  were  enacted.  And  also  the 
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acts  prohibiting,  totally,  citizens  of  the  United  States  from 
selling  ardent  spirits  to  the  Indians  in  the  territories,  on  pain, 
in  case  of  a  violation,  of  forfeiting  not  only  all  the  liquor  in 
the  possession  of  the  trader,  but  all  other  goods  in  his  posses- 
sion of  every  description.  But  a  more  conclusive  answer  is, 
that  the  constitution  makes  no  such  distinction,  and  imposes 
no  such  limitation.  The  constitution  goes  no  further  in  this 
direction,  than  to  restrain  the  legislature  from  depriving  any 
person  of  his  property  without  due  process  of  law,  leaving  il 
free  to  regulate,  restrict  and  prohibit,  to  any  extent,  short  of 
that,  required  in  its  judgment  for  the  public  good. 

This  whole  controversy,  so  far  as  it  involves  any  question 
of  principle,  is  narrowed  down  to  a  struggle  for  the  right  of 
the  individual  to  traffic  in  whatever  the  law  adjudges  to  be 
property,  at  his  discretion,  irrespective  of  consequences,  over 
the  right  of  government  to  control  and  restrict  it  within  limits 
compatible  with  the  public  welfare  and  security. 

Everything  beyond  this  is  merged  in  considerations  of  expedi- 
ency. This  right  of  the  owner  to  traffic  in  his  property,  never 
was,  since  the  institution  of  society,  a  right  independent  of  the 
control  of  government.  It  is  a  right  surrendered  necessarily 
to  the  government  by  every  one  when  he  enters  into  society 
and  becomes  one  of  its  members. 

A  government  which  does  not  possess  the  power  to  make  all 
needful  regulations,  in  respect  to  its  internal  trade  and  com- 
merce, to  impose  such  restrictions  upon  it,  as  may  be  deemed 
necessary  for  the  good  of  all,  and  even  to  prohibit  and  suppress 
entirely,  any  particular  traffic,  which  is  found  to  be  injurious  and 
demoralizing  in  its  tendencies  and  consequences,  is  no  govern- 
ment. It  must  lack  that  essential  element  of  sovereignty,  in- 
dispensably necessary  to  render  it  capable  of  accomplishing  the 
primary  object  for  which  governments  are  instituted,  that  of 
affording  security,  protection  and  redress  to  all  interests,  and 
all  classes  and  conditions  of  persons  within  their  limits. 

If,  therefore,  the  act  in  question  was  what  is  claimed  against 
it,  a  naked  prohibitory  act,  suppressing  the  traffic  in  this  species 
of  property  altogether,  which  it  clearly  is  not,  the  presumption 
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would  be  that  it  was  deemed  by  the  legislature,  necessary  for 
the  public  welfare,  and  I  know  of  no  power  which  could  abro- 
gate it,  except  that  by  which  it  was  enacted. 

If  its  validity  could  be  made  to  depend  in  any  degree  upon 
the  fact  that  the  traffic  is  productive  of  the  evils  attributed  to  it, 
intemperance,  pauperism  and  crime,  a  fact  which  is  scarcely 
denied  or  questioned  by  any  one,  that  fact  has  been  established 
by  the  legislature.  The  conclusion  of  the  legislature,  upon 
this  question  of  fact,  is  final  and  conclusive,  upon  all  courts, 
and  all  persons,  as  long  as  the  statute  remains  unrepealed. 
And  the  proposition  that  the  government  does  not  possess  the 
power  to  protect  itself  and  its  citizens,  to  whom  it  owes 
protection  as  a  primary  and  paramount  duty,  against  the  con- 
sequences of  such  a  traffic,  by  prohibiting  the  traffic  itself,  is 
monstrous,  and  strikes  at  the  very  foundation  of  all  govern- 
ment. 

The  general  maxim  is  that  the  will  of  the  legislature  is  the 
supreme  law  of  the  land,  and  demands  perfect  obedience. 

Although  this  rule  does  not  fully  obtain  here,  or  in  any  go- 
vernment with  a  written  constitution,  placing  restrictions  upon 
legislative  power,  yet,  "  if  there  be  no  constitutional  objection 
to  a  statute,  it  is  with  us  as  absolute  and  uncontrollable  as  laws 
flowing  from  the  sovereign  power,  under  any  other  form  of 
government."  (1  Kent  Comm.  441.) 

It  is  claimed  that  courts  independent  of  constitutional  limita- 
tions, upon  legislative  power,  have  the  right  to  annul  statutes, 
and  pronounce  them  void,  whenever,  in  their  judgment,  they 
are  in  conflict  with  the  fundamental  principles  of  the  govern- 
ment, and  tend  to  individual  oppression,  although  not  in  con- 
flict with  any  provision  of  the  constitution  of  the  United  States, 
or  of  the  state. 

I  know  of  no  such  power  vested  in  the  courts,  and  they 
should  never  attempt  to  usurp  it.  The  limitations  upon  legis- 
lative power  are  written  in  the  fundamental  law,  and  that  is 
the  standard  by  which  all  questions  of  power  exercised  by  the 
legislature  must  be  tried.  To  this  extent  the  question  is  a 
legitimate  one  for  adjudication  by  the  courts,  as  the  construe- 
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tion  of  the  fundamental  law  necessarily  falls  within  their  pro- 
vince. Nor  does  this  involve  the  philosophical  absurdity,  in- 
sisted upon  by  some  writers,  of  the  inferior  power  annulling  the 
acts  of  the  superior.  Because  upon  our  theory  of  government, 
the  legislature  is  powerless  when  it  attempts  to  pass  the  limits 
prescribed  by  the  constitution.  To  this  extent,  under  a  written 
constitution,  this  power  may  be  safely  and  properly  exercised 
by  the  courts,  and,  indeed,  its  exercise  often  becomes  necessary 
to  prevent  the  encroachments  of  power,  and  to  protect  rights 
shielded  by  the  constitution. 

But,  beyond  this,  such  a  power  exercised  by  the  courts,  would 
be  a  mere  veto  or  dispensing  power.  No  such  power  is  con- 
ferred by  the  constitution,  nor  does  it  pertain  to  the  judicial 
functions. 

Lord  Campbell,  in  a  recent  case,  (  Woodworth  v.  Watts,  2  E. 
8?  B.  457;  75  C.  L.  R.)  emphatically  disclaims  any  such  juris- 
diction on  the  part  of  the  English  courts  as  that  habitually  ex- 
ercised by  our  courts  in  this  respect.  Indeed,  without  a  written 
constitution,  it  has  no  foundation  to  stand  upon. 

Should  the  time  ever  come,  when  the  courts,  instead  of 
promptly  sustaining  and  enforcing  the  legislative  will,  become 
forward  to  thwart  and  defeat  it,  and  assume  to  prescribe  limits 
to  its  exercise  other  than  those  prescribed  in  the  constitution; 
to  substitute  their  discretion  and  notions  of  expediency  for 
constitutional  restraints;  and  to  declare  enactments  void  for 
want  of  conformity  to  such  standards;  or  when,  to  defeat  un- 
palatable acts,  they  shall  habitually  resort  to  subtleties,  and 
refinements,  and  strained  constructions,  to  bring  them  into  con- 
flict with  the  constitution,  the  end  of  all  just  and  salutary 
authority,  judicial  as  well  as  legislative,  will  not  be  remote. 
"When  men  charing  under  the  restraints  of  particular  statutes, 
and  prompted  by  interest,  passion,  appetite  or  partisanship  to 
disregard  them,  and  set  their  authority  at  defiance,  once  begin 
10  expect  from  courts  immunity  and  protection,  instead  of  pun- 
ishment, the  judiciary  will  have  lost,  not  only  its  claim  to 
respect  and  confidence,  but  the  power  of  enforcing  general  laws. 
Courts  can  only  sustain  their  own  authority  and  efficiency,  by 
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vigilantly  and  fearlessly  upholding  and  sustaining  legislative 
enactments  in  all  cases,  where  they  are  not  plainly  and  clearly 
in  derogation  of  constitutional  limitations.  The  people  have  a 
far  more  certain  and  reliable  security  and  protection  against 
mere  impolitic,  overstringent  or  uncalled  for  legislation,  than 
courts  can  ever  afford,  in  their  reserved  power  of  changing 
annually  and  biennially,  the  representatives  of  their  legislative 
sovereignty.  And  to  that  final  and  ultimate  tribunal  should  all 
such  errors  and  mistakes  in  legislation  be  referred  for  correc- 
tion. 

As  there  is  nothing,  therefore,  in  the  constitution,  either  of 
this  slate  or  of  the  United  States,  which  takes  away  or  limits 
the  rights  of  the  legislature  to  make  such  regulations  in  regard 
to  the  traffic  in  property  amongst  the  citizens  of  the  state,  and 
to  impose  such  restrictions  and  prohibitions  upon  it  as  it  shall 
deem  necessary  for  the  public  good;  this  act,  so  far  as  it  re- 
stricts and  prohibits  the  sale  of  intoxicating  drinks,  must  be 
pronounced  a  valid,  constitutional  act,  and  entitled  to  obedience 
from  every  citizen  of  the  state. 

Several  other  questions  were  discussed  upon  the  argument, 
but  as  they  have  no  bearing  upon  that  portion  of  the  act  which 
applies  to  this  case,  it  is  unnecessary  to  notice  them  here. 

I  am  accordingly  of  the  opinion  that  the  conviction  should 
be  affirmed. 

WRIGHT,  J. —  1st.  The  defendant  was  indicted,  tried  and  con- 
victed at  a  court  of  General  Sessions,  for  selling  intoxicating 
liquor,  in  violation  of  the  provisions  of  the  act  entitled  "An  act 
to  prevent  intemperance,  pauperism  and  crime."  There  are 
but  two  questions  in  the  case."  1.  The  power  of  the  legisla- 
ture to  enact  laws  which  shall  affect  the  traffic  in  intoxicating 
liquors,  and  absolutely  prohibit  such  traffic,  if  in  the  judgment 
of  the  lawmakers  the  interests  of  the  state  demand  it.  2. 
Whether  the  last  clause  of  the  first  section  excepts  from  the 
operation  of  the  act,  imported  liquors.  The  last  is  scarcely  a 
question,  as  all  the  judges  agree,  that  imported  liquors  are  not 
excepted,  unless  in  the  hands  of  the  importer,  in  the  original 
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package,  and  which  have  not  been  mingled  in  the  general  mass 
of  property  of  the  state. 

2d.  All  legislative  power  is  vested  in  a  senate  and  assembly, 
subject  only  to  such  limitations  and  restrictions  on  the  exercise 
of  such  power  as  are  imposed  by  the  constitution.  The  making 
of  laws  is  the  highest  exercise  of  sovereignty,  and  there  is  no 
limitation  upon  such  exercise  unless  it  be  found  in  the  constitu- 
tion, either  in  express  terms  or  by  necessary  implication.  This 
position  is  conceded  by  a  majority  of  the  court.  The  legisla- 
ture possess  the  power  not  only  to  regulate  the  traffic  in  a  par- 
ticular article  of  property,  but  to  prohibit  the  traffic  altogether. 
They  had  the  power  to  enact  the  act  in  question  unless  it  con- 
flicts with  some  constitutional  provision.  This  also  is  conceded 
by  a  majority  of  the  court.  The  only  question,  therefore,  is 
whether  the  exercise  of  legislative  power  as  evinced  in  the  pro- 
hibitory clauses  of  the  act,  conflict  with  any  constitutional 
provision. 

3d.  The  prohibitory  clauses  are  not  in  hostility  with  that 
abstract  declaration  of  fundamental  right,  viz:  that  no  person 
shall  be  deprived  of  life,  liberty  or  property,  without  due  pro- 
cess of  law.  I  have  been  at  a  loss  to  perceive  how  this  provi- 
sion can  be  applied  in  restraint  of  the  power  attempted  to  be 
exerted  in  the  first  and  other  sections  of  the  act  relating  to 
prohibition,  or  how  applying  the  prohibitory  clauses  to  the 
touchstone  of  this  constitutional  provision,  the  former  are  void. 
To  restrain  or  prohibit  the  sale  of  liquors,  or  even  keeping 
them,  under  such  restraint  as  the  law-makers  may  impose,  and 
making  the  sale  or  keeping  in  prohibited  places,  an  offence,  is 
not  an  enactment,  within  the  sense  of  the  constitutional  provi- 
sion, depriving  a  person  of  his  property  without  due  process  of 
law. 

This  right,  which  is  declared  fundamental,  was  extorted  by 
Magna  Charta.  It  was  originally  a  limitation  upon  arbitrary 
power,  and  as  much  concerned  the  life  and  liberty  of  the 
subject  as  his  property.  Indeed  more,  as  life  and  liberty  weie 
more  valuable  than  property.  It  secured  the  right  that  no  man 
should  be  deprived  of  life,  liberty  or  property,  without  judicial 
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investigation  and  judgment.  This  is  all  that  it  meant  inMagna 
Charta  or  the  statutes  of  England,  and  all  that  it  means  in  our 
constitution.  It  is  aimed  at  any  actual  deprivation  of  life, 
liberty  or  property  by  the  direct  exercise  of  power,  whether 
executive  or  legislative,  and  not  by  any  constructive  depriva- 
tion, through  the  operation  of  acts  to  promote  the  public  well 
being,  or  even  creating  offences  hitherto  unknown  to  the  law. 

A  law,  the  tendency  of  which  may  be  to  lessen  the  value  of 
a  particular  article  of  property,  or  even  making  it  an  offence 
to  keep  it  in  certain  places,  is  not  depriving  one  of  his  property 
within  the  meaning  of  the  provision.  That  is  not  the  right 
protected  from  legislative  invasion.  The  citizen,  or  subject 
of  government,  is  not  to  be  deprived  of  life,  nor  liberty,  nor 
his  property,  by  arbitrary  fines,  forfeitures,  confiscations,  attain- 
ders or  the  like,  without  judicial  sentence.  This  is  the  right 
secured,  and  all  of  it.  The  restraint  upon  legislative  power 
extends  no  farther  than  that  the  legislature  shall  not  enact  a 
statute  which,  in  the  terms  of  the  act  itself,  creates  an  offence 
or  forfeits  property,  convicts  the  offending  party,  and  pro- 
nounces judgment  upon  him  without  the  interposition  of  the 
judicial  authority  of  the  government.  I  can  not  therefore 
perceive  how  the  prohibitory  clauses  of  this  enactment  are  in 
conflict  with  the  constitutional  provision  referred  to;  or  how 
similar  provisions  applied  to  liquor  as  an  article  of  property, 
would  be  valid  as  not  falling  within  the  constitutional  inhibi- 
tion, if  such  property  be  acquired  subsequently  to  the  act  taking 
effect.  Indeed,  I  can  not  see  how  the  question  as  to  when  the 
property  is  acquired  can  effect  the  construction  of  the  constitu- 
tional provision,  or  how  an  enactment  may  not  fall  within  the 
restriction  if  applied  to  subsequent  acquisitions,  and  does  fall 
within  it  as  to  existing  property.  Would  an  act  be  valid  that 
deprived  a  person  of  liberty  subsequently  acquired,  and  invalid 
as  to  the  right  to  liberty  existing  at  the  passage  of  the  act? 
Yet  the  deprivation  spoken  of  relates  as  much  if  not  more  tc 
liberty  as  to  property. 

4th.  There  is  no  other  question  in  this  case  than  the  one 
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whether  the  prohibitory  clauses  of  the  act  in  question  conflict 
with  the  constitutional  provision  referred  to.  I  think  they  do 
not.  It  follows,  therefore,  that  the  legislature  have  power  to 
absolutely  prohibit  the  traffic  in  intoxicating  liquors,  or  even  to 
restrict  as  to  the  places  in  which  it  may  be  kept,  without  re- 
gard to  the  question  as  to  when  property  in  the  article  was 
acquired. 

5th.  The  point  does  not  arise  in  this  case  whether  the  con- 
stitutional provision  that  the  trial  by  jury,  except  as  heretofore 
used,  shall  remain  inviolate  forever,  is  a  restraint  upon  the 
legislature  against  creating  a  court  of  Special  Sessions  to  try 
offences  under  the  act,  and  exclude  the  offender  from  the  right 
of  trial  by  a  common  law  jury.  It  does,  however,  arise  in  the 
Toynbee  case,  as  the  party  asked  to  give  bail  to  appear  at  the 
General  Sessions.  I  do  not  think  that  the  section  of  the  act 
empowering  courts  of  Sessions  to  try  offences  under  the  act, 
conflicts  with  the  constitutional  provision. 

6th.  The  question  of  the  validity  of  some  of  the  provisions 
for  executing  the  act,  is  not  in  either  case,  such  as  the  authority 
to  search  for  and  seize  liquors  suspected  to  be  kept  in  violation 
of  the  act.  I  entertain  great  doubts  whether  these  latter  pro- 
visions can  be  upheld;  but  not  for  the  reason  that  they  are  re- 
pugnant to  the  clauses  of  the  constitution  referred  to,  but  to 
another  clause  in  that  instrument.  It  is  unnecessary,  however, 
to  pass  upon  the  question. 

7th.  I  concur  with  my  brother  Johnson,  that  the  judgment 
of  the  General  Sessions  should  be  affirmed. 

In  determining  this  case,  the  Court  of  Appeals  laid  down 
and  affirmed  the  following  propositions: 

1.  That  the  prohibitory  act,  in  its  operation  upon  property 
intoxicating  liquors  existing  in  the  hands  of  any  citizen  of  this 
state  when  the  act  took  effect,  is  a  violation  of  the  provision 
in  the  constitution  of  this  state,  which  decrees  that  no  person 
shall  be  "  deprived  of  life,  liberty  or  property,  without  due  pro- 
cess of  law."  The  court  is  of  opinion  that  the  various  provi- 
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sions,  prohibitions,  and  penalties  contained  in  the  act  substan- 
tially destroy  the  property  in  such  liquors,  in  violation  of  the 
terms  and  spirit  of  the  constitutional  provision. 

2.  That  inasmuch  as  the  act  does  not  discriminate  between 
such  liquors  existing  when  it  took  effect  as  a  law,  and  such  as 
might  be  acquired  by  importation  or  manufacture,  and  does  not 
countenance  or  warrant  any  defence  based  upon  the  distinction 
referred  to,  it  can  not  be  sustained  in  respect  to  any  such  liquor, 
whether  existing  at  the  time  the  act  took  effect,  or  acquired 
subsequently;  although  all  the  judges  were  of  opinion  that  it 
would  be  competent  for  the  legislature  to  pass  such  an  act  as 
the  one  under  consideration  (except  as  to  some  of  the  forms  of 
the  proceeding  to  enforce  it,)  provided  such  act  should  be 
plainly  and  distinctly  prospective  as  to  the  property  on  which 
it  should  operate. 

Judgment  of  the  Sessions  and  Supreme  Court  reversed. 

VOL.  II.  62 
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COURT  OF  APPEALS.  Albany,  March,  1856.  Denio,  A.  S.  Johnson, 
Comstock,  Selden,  Mitchell,  Wright,  Hubbard  and  T.  A. 
Johnson,  Judges. 

THE  PEOPLE  vs.  THOMAS  TOYNBEE.  (a) 

The  act  of  April  9,  1855,  entitled  "  an  act  for  the  prevention  of  intemperance, 
pauperism  and  crime,"  in  its  operation  upon  property  in  intoxicating 
liquors  existing  in  the  hands  of  any  inhabitant  of  this  state  when  the  act 
took  effect,  is  a  violation  of  that  provision  in  the  constitution  of  this  state, 
which  declares  that  no  person  "  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law,"  for  the  reason  that  by  the  provisions,  prohi- 
bitions and  penalties  contained  in  the  act,  it  substantially  destroys  the  pro- 
perty in  such  liquors. 

Inasmuch  as  the  prohibitory  act  does  not  discriminate  between  liquors  exist- 
ing when  it  took  effect  as  a  law,  and  sucli  as  might  thereafter  be  acquired 
by  importation  or  manufacture,  and  does  not  countenance  or  warrant  any 
defence  based  on  such  distinction,  it  can  not  be  sustained  in  respect  to  any 
such  liquor,  whether  existing  at  the  time  the  act  took  effect  or  acquired 
subsequently. 

It  would  be  competent  for  the  legislature  to  pass  such  an  act  as  the  prohibi- 
tory act  (except  as  to  some  of  the  forms  of  proceeding  to  enforce  it)  pro- 
vided such  act  should  be  plainly  and  distinctly  prospective,  as  to  the  pro- 
perty on  which  it  should  operate. 

The  proceeding  in  a  court  of  Special  Sessions  authorized  by  the  said  act  is 
unconstitutional  and  void,  on  the  ground  that  the  party  accused  is  thereby 
deprived  of  the  right  of  trial  by  jury  guarantied  by  the  constitution. 

The  expression  in  the  constitution  "  due  process  of  law  "  was  intended  to 
secure  to  every  citizen,  at  least  in  criminal  cases,  the  benefit  of  those  rules 
of  the  common  law,  by  which  judicial  trials  are  regulated,  and  to  place 
them  beyond  the  reach  of  legislative  subversion.  By  SELDES,  J. 

The  first  branch  of  the  seventeenth  section  of  the  prohibitory  act  which  pro- 
vides that  "  upon  the  trial  of  any  complaint  commenced  under  any  pro- 
visions of  this  act,  proof  of  the  sale  of  liquor  shall  be  sufficient  to  sustain 
an  averment  of  an  unlawful  sale,  and  proof  of  delivery  shall  bo  prima  facie 
evidence  of  sale,"  is  in  violation  of  the  constitutional  provision  which 

(a)  The  reporter  has  thought  it  would  be  convenient  for  the  profession  in 
this  state  and  elsewhere,  to  have,  brought  together,  all  the  decisions  made  by 
the  higher  courts  of  this  state,  on  the  various  provisions  of  the  "  prohibitory 
liquor  act."  He  has  therefore  published  in  this  volume,  in  addition  to  the 
decisions  in  the  Supreme  Court,  the  recent  and  final  decisions  of  the  Court 
of  Appeals,  by  w  hich  the  act  was  declared  unconstitutional  and  void, 
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secures  to  every  person  a  trial  by  due  process  of  law,  inasmuch  as  it  author- 
izes a  presumption  of  guilt,  when  the  common  law  would  presume  inno- 
cence. Per  SELDEN,  J. 

The  legislature  has  no  power  to  subvert  that  fundamental  rule  of  justice, 
which  holds  that  every  man  shall  be  presumed  innocent  until  he  is  proved 
guilty.  Per  SELDEN,  J. 

The  second  branch  of  the  seventeenth  section  of  the  act,  which  provides, 
that  upon  the  trial  of  a  complaint  for  an  unlawful  sale  of  liquor,  the  de- 
fendant shall  not  be  permitted  to  justify  under  the  second  section,  unless 
he  shall  admit  the  sale,  swear  that,  at  the  time  he  sold  the  liquor,  he 
believed  it  was  not  intended  to  be  used  in  a  mode  forbidden  by  the  act, 
and  set  forth  the  reasons  on  which  his  belief  was  founded,  is  a  violation  of 
that  provision  of  the  constitution  of  this  state  which  secures  to  the  party 
accused  the  right  "  to  appear  and  defend,"  and  of  that  which  declares  that 
no  person  "  shall  be  compelled  to  be  a  witness  against  himself,"  and  is 
therefore  void.  Per  SELDEX,  J. 

The  last  clause  of  the  first  section  of  the  prohibitory  act  does  not  except  im- 
ported liquors  from  the  operation  of  the  act,  after  they  have  left  the  hands 
of  the  importer.  Per  HUBBAKD  and  T.  A.  JOHNSON,  JJ. 

The  prohibitory  act,  in  prohibiting  the  sale  of  imported  liquors,  by  retail, 
within  the  interior  of  the  state,  after  they  have  left  the  hands  of  the  im- 
porter, is  not  legally  objectionable,  as  being  in  conflict  with  the  revenue 
laws  of  the  United  States.  Per  HUBBAKD,  J. 

That  portion  of  the  prohibitory  act  wlu'ch  authorizes  the  seizure  and  destruc- 
tion of  liquor  where  the  prosecution  or  conviction  of  the  owner  is  not  con- 
templated, is  unconstitutional  and  void,  inasmuch  as  it  deprives  the  citizen 
of  his  property,  without  "  due  process  of  law."  Per  HPBBARD,  J. 

The  "  legislative  power  "  conferred  by  the  constitution  on  the  legislature  is 
not  subject  to  any  judicial  control  beyond  the  restrictions  specially  declared 
in  the  constitution,  if  it  be  not  so  exercised  as  to  invade  the  constitutional 
province  of  some  other  department  of  the  government.  Per  SELDEN  and  A. 
S.  JOHNSON,  JJ. 

The  defendant  was  arrested  without  a  warrant  by  John 
Matthews,  the  complainant,  a  police  officer,  under  the  twelfth 
section  of  the  act  entitled  "  an  act  for  the  prevention  of  intem- 
perance, pauperism  and  crime,"  passed  9th  April,  1855,  for 
selling  in  his  presence,  a  glass  of  brandy  and  a  bottle  of  cham- 
pagne, who  seized  the  said  liquors  together  with  the  vessels  in 
which  they  were  contained. 

The  defendant  was  taken  before  Daniel  K.  Smith,  a  police 
justice  of  that  city,  by  the  officer,  and  there  charged  by  him 
in  substance  with  keeping  for  sale  and  having  in  his  possession 
with  an  intent  to  sell,  intoxicating  liquors,  and  with  selling  one 
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glass  of  brandy  and  one  bottle  of  champagne,  contrary  to  the 
provisions  of  that  act. 

He  moved  to  dismiss  the  complaint  and  for  his  discharge,  on 
the  ground  that  it  did  not  appear  by  the  complaint  that  any 
crime  or  offence  had  been  committed  by  him,  and  on  the  further 
ground  that  the  provisions  of  the  said  act  were  unconstitutional 
and  void.  This  motion  was  denied.  He  thereupon  stated  to 
the  justice  that  he  did  not  request  to  be  tried  by  a  court  of 
Special  Sessions,  but  objected  to  such  a  trial,  and  he  offered  to 
give  bail  to  appear  at  the  next  court  having  criminal  jurisdic- 
tion. The  justice  refused  to  receive  such  bail,  and  required 
the  defendant  to  plead  to  the  charge,  whereupon  he  pleaded  not 
guilty.  It  was  then  proved  by  Matthews  that  the  defendant, 
Toynbee,  kept  a  hotel  in  Montague  Place,  near  Court  street,  in 
the  third  ward  of  the  city  of  Brooklyn,  on  the  17th  day  of  July 
last;  that  he  on  that  day,  in  a  bar  room  in  the  basement  of 
the  hotel,  kept  intoxicating  liquors  for  sale,  and  sold  and  re- 
ceived payment  for  one  glass  of  brandy  and  one  bottle  of 
champagne  wine;  that  both  the  brandy  and  champagne  wine 
were  intoxicating  liquors,  and  that  the  champagne  wine  was 
imported  liquor. 

The  court  thereupon  found  the  defendant  guilty  of  selling 
and  having  in  his  possession  with  intent  to  sell  intoxicating 
liquors,  as  charged  in  the  complaint,  adjudged  him  guilty  of  a 
misdemeanor,  sentenced  him  to  pay  a  fine  of  $50  and  the 
further  sum  of  $5'S7  for  the  costs  and  fees  of  the  judgment, 
and  that  he  stand  committed  until  such  fine  and  costs  were 
paid,  not  exceeding  fifty-six  days,  and  further  adjudged  that 
the  liquors  seized  by  the  officer  and  described  in  the  complaint 
be  forfeited,  and  that  a  warrant  issue  for  their  destruction. 

The  defendant  appealed  from  that  judgment  to  the  Supreme 
Court,  sitting  in  the  second  district,  when  the  judgment  was 
reversed.  (See  supra,  page  329.)  The  people  appealed  from 
the  judgment  of  the  Supreme  Court  to  this  court. 

J.  M.  Van  Cott  for  appellants. 
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I.  The  sale  of  imported  Jiquor  in  less  quantity  than  the 
package  of  importation  is  contrary  to  the  prohibitory  act. 

1.  Such  sale   is  not  in  terms  excepted  by  the  first  section, 
and  the  twenty -second   section,  which  defines   and   limits  the 
more  general  expressions  of  the  first,  clearly  restricts  the  ex- 
ception to  the  original  package. 

2.  The  purpose  which   speaks  through  the   entire  language 
and   frame  of  the  act  was   to  carry  the   prohibition  up  to  the 
point  where  sales  were  permitted  by  federal  hvws  and   to  stop 
at  that  constitutional  limit.     The  exception  should  be  read  as 
if  the   act  of  congress   and  the  effect   interpreted   into   it   by 
Brown  v.  The  State  of  Maryland,  were   incorporated    into   it. 
(See  Brown  v.  Maryland,   12  Wheat.  446.)     This  construction 
was  adopted  by  the  court  below,  and  is  necessary  to  suppress 
the  mischief. 

II.  The  prohibition  is  not  total.  (1.)  It  permits  the  liquor 
to  be  kept  and  to  be  used  by  its  owner  for  any  and  every  pur- 
pose. (2).  It  permits  an  unlimited  sale  by  the  owner  within 
this  state,  for  three  months,  subject  to  existing  laws.  The 
prohibition  was  prospective  and  within  the  principle  of  the 
laws  abolishing  slavery  and  of  the  registration  acts.  (See  Varick 
v.  Briggs,  6  Paige,  323  j  S.  C.  in  error,  22  Wend.  543.)  (3.)  It 
permits  the  owner  to  export  the  whole  of  it,  at  all  times,  thus 
partially  closing  the  domestic  market,  but  leaving  the  foreign 
open.  Suppose  it  had  closed  the  foreign  and  left  open  the 
domestic  market,  on  the  principle  of  the  laws  against  the  export 
of  corn  and  bullion.  (4.)  It  permits  the  domestic  sale  of  im- 
ported liquor  in  the  bulk  of  importation.  (5.)  It  permits  the 
sale  (under  license,  and  the  validity  of  a  license  system  is  not 
denied,)  of  all  the  liquor  within  the  state,  for  mechanical, 
manufacturing  and  medicinal  purposes.  (6.)  It  prohibits  sales 
only  sub  modo  and  the  keeping  of  liquor  for  such  unlawful  sale. 
(7.)  The  purpose  of  the  act  is  not  to  take  property  or  destroy 
it.  All  of  it  might  be  safe  to  the  end  of  time  with  the  law  in 
full  force.  It  takes  no  property,  it  destroys  nothing,  it  punishes 
nobody;  and  it  is  the  policy  (as  it  will  be  the  desired  consum- 
mation of  the  act)  that  nothing  shall  be  destroyed  or  taken,  and 
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that  nobody  shall  be  hurt.  All  this  is  very  different  from  the 
rapacious  seizure  and  destruction  charged  against  the  act. 

III.  The  prohibitory  act  does  not  transcend  the  limits  of  the 
legislative  power;  and,  indeed,  every  essential  feature  of  the 
act  is  familiar  to  British  and  American  legislation.  The  court 
must  look  at  the  legislative  point  of  view.  Its  aim  is  to  pre- 
vent, by  punishing  acts  deemed  demoralizing  and  destructive 
to  society,  i.  e.  to  prevent  intemperance,  pauperism  and  crime. 
The  subject  and  general  object  of  the  act  are  within  the  admitted 
scope  of  legislative  power.  The  form  of  the  act  defining  the 
offence  and  prescribing  the  punishment,  is  within  the  common 
formula  of  legislation;  and  all  the  remedies  it  provides  have 
numerous  precedents  in  British  and  American  statutes.  Assum- 
ing the  liquor  traffic  to  be  a  great  evil,  as  the  tremendous  and 
alarming  statistics  embodied  in  the  legislative  inquiries  and 
reports  demonstrated  it  to  be,  the  legislature  deemed  it  proper 
to  protect  society  from  it  by  efficient  laws.  That  intemperance, 
pauperism  and  crime  are  great  evils  may  be  assumed.  That 
the  traffic  in  liquor  tends  to  increase  those  evils  will  be  admit- 
ted. That  the  prohibitory  act  is  designed  and  will  tend  to 
prevent  those  evils  is  also  conceded.  That  it  is  competent  to 
society  to  prevent  such  evils  by  laws  will  hardly  be  denied. 

But  the  act  is  argued  to  be  void  for  excess;  it  has  gone  a 
degree  too  far.  Surely,  that  question  of  degree  is  not  one  of 
judicial  cognizance.  It  is  not  raised  upon  the  record  as  a 
question  of  fact,  and  our  judicial  system  provides  no  mode  for 
its  determination  by  a  court  or  jury.  The  question  of  degree, 
of  how  much,  is  always  relative.  Enough  is  what  will  produce 
the  effect  sought.  How  much  is  "necessary  and  proper"  to 
produce  a  given  effect,  must  be  solely  for  the  legislative  dis- 
cretion within  constitutional  limits.  The  degree  of  the  law 
depends  upon  the  degree  of  the  evil,  which  may  be  ten  times 
greater  a  year  hence  than  now,  and  which  may  now  be  ten 
times  greater  than  the  court  may  suppose  it  to  be.  If  the  evil 
were  ten  times  greater,  would  the  act  be  excessive  in  degree  ? 
Yet  the  constitution  has  no  sliding  scale.  The  basis  of  fact 
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assumed  by  the  legislature  must  be   assumed  by  the  court  in 
determining  whether  the  act  is  constitutional  or  void. 

IV.  The  prohibition  does  not  violate  the  restrictive  clauses 
of  the  federal  or  state  constitution.  (1.)  Private  property  is 
not  taken  for  public  use.  Fines  for  crimes  and  forfeitures  for 
violation  of  belligerent  rights  and  of  revenue  and  other  laws, 
stand  upon  a  fundamentally  different  principle.  (2.)  Under 
it,  no  citizen  of  this  state  is  "  disfranchised  or  deprived  of 
any  of  the  rights  or  privileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  land  or  the  judgment  of  his  peers." 
(State  Constitution,  art.  1,  §  1.)  This  provision  only  requires 
that  there  shall  be  a  valid  law,  authorizing  the  thing  to  be 
done,  and  a  valid  judgment  where  a  judicial  determination  is 
required  by  such  law.  (a)  This  provision  is  not  a  limitation 
on  the  powers  of  the  legislature  to  define  new  offences.  Things 
not  nuisances  by  common  law  may  be  made  so  by  statute.  And 
whether  a  thing  be  a  nuisance  or  not  depends  upon  the  finding 
by  the  jury  of  the  facts,  within  the  statute  or  common  law  de- 
finition, and  not  upon  the  opinion  of  a  judge,  whether  the  thing 
is  intrinsically  noxious.  So  things  which  are  nuisances  at  the 
common  law  may  be  permitted  by  the  legislature.  ( 18  Barb.  22.) 
The  validity  of  the  act  can  not  depend  upon  the  question 
whether  the  word  "nuisance"  is  used  with  technical  accuracy, 
but  upon  the  power  of  the  legislature  to  subject  certain  things 
to  be  treated  as  prescribed,  (b)  Nor  is  any  act  affecting  the 
alienability  of  property  within  this  constitutional  restriction.  It 
is  universally  true  that  property  is  alienable.  Statutes  and 
other  restraints  upon  contracts  of  purchase  and  sale  are  numer- 
ous. At  common  law,  choses  in  action  are  not  assignable. 
Land  held  adversely  can  not  be  sold.  Some  of  the  accustomed 
restraints  depend  upon  the  capacity  of  the  parties,  some  upon 
the  form  and  mode  of  the  contract,  some  upon  the  nature  of  the 
property;  but  none  have  ever  been  thought  to  conflict  with  the 
constitution,  (c)  It  has  been  generally  conceded  by  anti-pro- 
hibitionists, that  if  there  was  an  apparent  necessity  for  the  law, 
amounting  to  "  probable  cause,"  it  is  valid.  Such  a  test  is  not 
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sanctioned  by  authority:  but  the  act  is  already  valid  within  it. 
(il)  It  is  not  void  as  a  despotic  act  outside  of"  republican  form 
of  government."  (Fed.  Const,  art.  IV,  §  4,  5;  Howard's  U.  S.  R. 
The  license  cases.) 

V.  The  prohibition  is  valid  within  the  express  grant  of 
"  legislative  powers,"  and  also  upon  the  fundamental  principles 
of  political  society  and  government.  There  are  no  limitations 
upon  the  legislative  power,  except  in  the  state  and  federal 
constitutions.  1.  As  to  the  express  grant.  The  grant  is  un- 
limited in  its  terms.  (Const,  of  1777,  §2.)  "The  supreme 
legislative  power  within  this  state  shall  be  vested  in  two  sepa- 
rate and  distinct  bodies  of  men."  (Const.  1822,  art.  1,  §  1.) 
"  The  legislative  power  of  this  state  shall  be  vested  in  a  senate 
and  assembly."  (Const,  of  1846.)  The  terms  "  legislative 
power  "  and  *'  the  supreme  legislative  power,"  are  identical  in 
effect  and  import  the  whole  power.  The  power  as  large  in 
substance  as  it  can  be  conceived  in  idea — the  sovereign 
and  transcendent  power  of  legislating  for  all  coming  gene- 
rations and  ages  of  the  state  in  all  the  exigencies  of  society 
and  affairs.  Under  the  constitution,  the  state  government  takes 
all  its  powers  not  expressly  or  by  necessary  implication  with- 
held. The  legislative  department  was  formed  by  British 
colonists  on  the  model  of  the  British  parliament,  and  is  coex- 
tensive with  the  power  of  parliament  except  as  limited  by  the 
restrictive  articles.  The  parliament  was  omnipotent.  (Coke, 
4  Inst.  36;  Lord  Camden,  19;  St.  Tr.  1066;  1  Black.  Comm. 
160,  et  seq.;  Sydney  on  Govt.  ch.  3,  §44-5-6;  De  Lolme  on 
Const,  ch.  3,  7,  8;  Kent,  1  Com.  320;  Story,  2  Com.  on  Const. 
p.  15,  §  432-3;  7  /.  R.  488-9;  Dash  v.  Van  Kleek,  per  Spencer, 
././  3  Dallas,  396,  Golden  and  wife  v.  Bull,  per  Iredcll,  J.; 
2  Kern.  212,  per  Denio,  J.;  24  Wend.  250,  People  v.  Fisher 
per  Bronson,  J.;  21  Wendell,  563;  1  Hill,  344;  Br.  Leg. 
Max.  6.) 

2.  The  legislative  authority,  thus  asserted  by  the  most  emi- 
nent jurists  and  judicial  writers,  results  from  the  very  nature 
of  civil  society  and  government.  (1.)  Society  is  founded  on 
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the  paramount  law  of  self  preservation.  Its  organism  should 
therefore  arm  it  against  all  internal  and  external  foes.  To 
that  end  there  must  reside  somewhere  in  it  the  power  to 
determine  what  is  hostile  to  society,  and  what  means  shall  be 
used  to  repel  the  danger.  (Sydney  on  Govt.  Supra,  Rosseau 
Soc.  Camp.  ch.  IV;  Rutherford's  Inst.  Book  11,  ch.  3,  §  1  to 
5;  Guizot's  Hist.  Rep.  Govt.  442.)  In  a  pure  democracy,  that 
power  resides  in  the  collective  people.  In  modern  political 
societies,  and  especially  in  those  formed  on  the  English  model, 
that  sovereign  power  is  lodged  in  the  legislative  department. 
(See  authorities  under  the  first  subdivision.)  It  is  confessedly 
lodged  in  no  other  department  in  our  American  system. 
Wherever  lodged  it  may  be  as  ample  as  when  created  by  the 
collective  people  in  a  democracy.  The  people  in  a  representa- 
tive government,  lose  none  of  their  collective  force,  but 
delegate  it  and  exert  it  through  their  representatives.  If  the 
people  have  not  delegated  the  power  in  question,  it  is  because 
they  did  not  possess  it;  and  if  they  did  not  possess  it,  an  ex- 
press constitutional  grant  could  not  confer  it  upon  the  legisla- 
ture. As  the  creative,  energetic,  perpetual  providence  of  the 
state,  having  to  provide  for  and  preserve  it  through  all  changes, 
exigencies  and  ages  of  its  existence,  the  legislative  sovereignty 
must  be  vast,  comprehensive,  undefined.  (2  Hamilton's  Works, 
457.)  "The  contingencies  of  society  are  not  reducible  to 
calculations;  they  can  not  be  fixed  or  bounded  even  in 
imagination.  Will  you  limit  the  means  of  your  defence  when 
you  can  not  ascertain  the  extent  or  force  of  the  invasion?  "  (id. 
457.)  "  When  you  have  divided  and  nicely  balanced  the  de  • 
partments  of  a  government;  when  you  have  strongly  connected 
the  virtue  of  your  rulers  with  their  interests;  when  in  short  you 
have  rendered  your  system  as  perfect  as  human  forms  can  be, 
you  must  place  confidence,  you  must  give  power,"  (and  see  the 
numbers  of  the  Federalist  by  Hamilton  and  .Madison.  Also 
for  varimis  illustrations  of  sovereign  power,  see  1  Bl.  Com. 
4S-9,  51-2,  147;  Vattel,  Book  l,ch.  1,  §42;  id.  ch.  3,  §26, 
38;  id.  ch.  20,  §  240,  244;  Grotius,  De  Jure  Belli  et  Pads,  book 
VOL.  II.  63 
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1,  ch.  14,  §7;  id.  Book  3  ch.  22,  §  7;  Puffendorf,  L.  Nat.  and 
Nat.  Book  8,  ch.  5,  §  1,  3,  4,  6,  7;  Thomas's  Univers.  Jur. 
165-6,  170-1.) 

(2.)  The  transcendent  character  of  the  legislative  power  is 
proved  by  various  other  considerations,  (a.)  The  office  of 
written  constitutions  is  not  to  create  but  to  distribute  the  pow- 
ers of  government,  and  to  limit  them  when  absolute  discretion 
may  be  dangerous.  (b. )  The  retrictions  upon  legislative 
power  are  enumerated  in  the  constitution.  Expressio  unius 
exclusio  est  alterius.  (c.)  The  restrictions  are  upon  the 
fundamental  points,  and  upon  the  only  points  where  limitation 
was  deemed  necessary,  practicable  or  safe,  (d.)  Those  re- 
strictions have  been  added  and  removed  from  time  to  time  by 
constitutional  amendments  as  the  people  have  deemed  necessary. 
(e.)  Some  of  the  legislative  powers  are  admitted  to  have  no 
limit  but  discretion;  such  as  the  power  of  war,  of  taxation. 
&c.,  which  are  far  more  potent  for  destruction  than  that  of 
prohibitory  legislation,  (f.)  The  whole  domain  of  legislation 
is  one  of  policy,  opinion,  discretion — and  discretion  is  in  its 
very  nature,  exclusive.  1.  Executive  discretion,  (12  Wheaton, 
28.)  2.  Judicial  discretion.  It  is  a  settled  principle  of  the 
courts,  that  error  does  not  lie  upon  a  judgment  in  a  matter  of 
discretion.  3.  Legislative  discretion,  (3  Paige,  Beekman  v. 
Sar.  4*  Schen.  R.  R.  Co.)  The  legislature  is  the  exclusive 
judge  of  the  necessity  for  taking  private  property  for  the  quasi 
public  use  of  a  rail  road,  4.  The  principle  seems  to  be  a  uni- 
versal one  in  our  jurisprudence.  (1  How.  U.  S.  R.  110; 
Lawrence  v.  Minturn,  per  Curtiss,  /.)  "It  (a  jettison,)  will 
be  deemed  to  have  been  necessary  for  the  common  safety,  be- 
cause the  person  to  whom  the  law  has  entrusted  authority  to 
decide  upon  and  make  it,  has  duly  exercised  that  authority, 
(g.)  The  limitation  of  the  executive  and  judicial  departments, 
which  have  no  capacity  to  make  laws.  They  only  interpret, 
apply  and  execute  those  made  by  the  legislative  department, 
(h.)  The  judiciary  has  no  rule  but  the  constitution,  by  which 
to  test  the  validity  of  a  statute.  Beyond  that,  the  conflict  is 


ALBANY,  MARCH,  1856.  499 

The  People  v.    Toynbee. 

one  of  opinion  which  is  too  uncertain  and  fluctuating  for  so 
high  an  exertion  of  the  judicial  power,  (i.)  It  is  no  answer 
to  say,  that  a  power  so  absolute  is  susceptible  of  abuse.  That 
is  true  of  all  the  powers  of  all  the  departments.  The  remedy 
lies  in  official  responsibility,  in  short  terms  of  office,  and  in  the 
power  to  impose  constitutional  restrictions.  This  is  the  vis 
medicatrix  of  the  representative  system,  and  fully  adequate  to 
correct  the  occasional  aberrations  of  power  to  which  the  best 
governments  are  liable. 

(3.)  The  legislation  on  the  subjects  of  crime  and  police,  in 
England  and  by  the  state  and  federal  legislatures,  has  been 
uniformly  in  accordance  with  these  principles  from  the  easliest 
times.  Crimes  are  offences  against  society  and  to  be  punished,  not 
compensated  or  protected.  (2  J.  R.  457;  The  People  v.  Barker, 
4  Cow.  686,  S.  C.)  There  is  no  constitutional  distinction  between 
malum  prohibitum  and  malum  in  se.  The  codes  of  crimes  and 
and  all  health  and  police  laws  stand  upon  this  basis.  And  the 
principle  applies  equally  to  laws  affecting  the  person  and  pro- 
perty. (4  Bl.  Com.,  ch.  13,  "  Of  offences  against  the  public 
health  and  the  public  peace  or  economy.'"  2  R.  S.  881,  title 
"  Misdemeanor."  I  R.  S.  848,  title  "  Regulations  for  preserving 
the  public  health;"  id.  818,  title  ''  Quarantine,"  4*c.,  in  the  port 
of  New  York;  2  R.  S.  6,  "  Of  the  internal  police  of  the  State, 
21  titles;  see  title  9,  "  Of  Excise,"  &c;  2  R.  L.  of  1813,  p. 
368,  §  1,  p.  369,  §83,  for  destruction  of  buildings  to  prevent 
spread  of  fiie;  18  Wend.  126,  The  Mayor  v.  Lord;  2  Denio, 
461,  Russell  v.  The  Mayor;  5  Mass.  R.  437,  Commonwealth  v. 
Sessions  of  Norfolk;  9  id.  388,  Same  v.  Sessions  of  Middlesex; 
Laws  regulating  intramural  burials,  fyc.,  7  Cowen,  588,  Stuy- 
vesant  v.  New  York,  id.  388,  Vanderbilt  v.  Mams;  2  Mete. 
329,  Commonwealth  v.  Dana;  12  Pick.  184,  Baker  v.  Boston; 
11  Mete.  58-9;  6  id.  Commonwealth  v.  Tewksbury;  33  Maine, 
560,  Preston  v.  Drew.)  Prospective  appropriations  of  private 
property  for  public  use.  (17  Wend.  649,  Multon  \.Furman 
street,  S.  C.  in  Court  of  Errors,  in  1842;  Jackson  v.  Brooklyn, 
Hicks  v.  Brooklyn,  Court  of  Errors  in  1843.)  Incidental 
damage  to  property  in  making  public  improvements.)  1  Comst. 
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195,  Raddiff's  Exrs.  v.  Brooklyn.')  Excise  laws.  (1  R.  S.  85; 
Laws  1845,  p.  322,  No  license  ad;  5  Denio,  70,  People  v. 
Townsey,  1  Gray  R.  1,  Fisher  v.  McGive;  5  J/ow?.  £7.  S.  jR. 
504.  The  license  cases,  per  Taney,  Ch.  J.,  p.  577;  McLean,  J., 
p.  591;  Grier,  J.,  p.  631-2;  The  People  v.  Quant,  in  4th  dist.; 
The  People  v.  Wynehamer,  in  8th  djst. 

VI.  The  mode  of  trial  and  adjudication  prescribed  by  the  act 
is  constitutional.  Section  1  of  art.  1  of  the  state  constitution 
does  not  secure  a  common  law  jury  in  all  cases  affecting  liberty 
and  property.  The  judgment  of  any  competent  court,  whether 
of  impeachment  or  admiralty,  or  equity  or  of  law,  by  a  single 
judge,  or  referee,  or  statute  jury,  is  a  "judgment  of  his  peers" 
in  numerous  cases.  Trial  by  jury  has  been  "  heretofore  used" 
in  the  sense  of  section  2  of  art.  1,  in  trials  of  offences  under  the 
grade  of  "  infamous  crimes."  Trial  by  a  common  law  jury  is 
secured  by  the  constitution  only  in  the  case  of  capital  or  other- 
wise infamous  crime.  (Const.,  art.  1,  §  6;  ForsythHist.  of  Trial 
by  Jury,  ch.  5,  §  3;  ch.  7,  §3;  ch.  9,  §2;  Creary  on  the  Const. 
148  to  153  and  notes;  id.  166,  170,  208  to  228;  Bill  of  Rights, 
§12;  1  Barn.fy  JJd.  405.)  The  offences  defined  by  the  pro- 
hibitory act  are  not  "  infamous  crimes,'1  and  the  trial  in  such 
cases  may  be  by  a  single  magistrate  or  a  statute  jury.  (4  Bl. 
C.  5,)  "  In  common  usage,  the  word  "  crimes  "  is  made  to  de- 
note such  offences  as  are  of  a  deeper  and  more  atrocious  dye; 
while  smaller  faults  arid  omissions  of  less  consequence  are  com- 
prised under  the  general  name  of  misdemeanors."  Misdemeanors 
are  punishable  only  by  fine  and  imprisonment  in  a  county  jail. 
(2  R.  S.,  Misdemeanors.)  Infamous  crimes  are  punishable  by 
death  and  imprisonment  in  a  state  prison.  (See  2  R.  S.  886, 
§  34-5-6-7,  for  definitions  of  "felony,"  "  crime,"  "  offence" 
and  "  infamous  crime.")  The  distinction  between  "  crimes  " 
and  "  infamous  crimes  "  is  already  marked.  (Fed.  Const,  art. 
V.  of  Amendments  State  Const.,  art  1,  §6;  and  see  2  Cowen, 
815,  Murphy  v.  The  People;  id.  819,  note,  Jackson  v.  Wood; 
5  Wend.  251,  People  v.  Goodwin;  15  id.  451,  Rathbun  v.  Saw- 
yer; 10  id.  446,  Matter  of  Smith;  1  Hill,  355,  Duffy  \.  The 
People;  6  Hill,  75,  S.  C.;  24  Wend,  337,  Lee  v.  Tillosson;  The 
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People  ex  rel.  Booth  v.  Fisher,  in  1th  dist.;  The  People  v.  Wyne- 
hamer,  in  8th  district.) 

VII.  The  seizure  and  the  judgment  of  fine  and  forfeiture 
were  authorized  by  the  constitution  and  the  act.     There  was 
due  process  of  law. 

VIII.  The  judgment  of  the  Supreme  Court  should  be  reversed 
and  that  of  the  Special  Sessions  affirmed. 

John  Ji.  Lott,  for  the  defendant 

I.  Neither  the  sale  of  the  champagne  wine  nor  keeping  the 
same  for  sale  was  prohibited. 

The  section  of  the  act,  by  which  the  offence  is  created,  (sec- 
tion I,)  expressly  declares  that  it  "  shall  not  apply  to  liquor, 
the  right  to  sell  which  in  this  state  is  given  by  any  law  or 
treaty  of  the  United  States." 

The  light  to  sell  imported  liquor  is  so  given.  (McCulloch 
\.  The  State  of  Maryland,  4  Wheaton,  316;  Brown  v.  State 
of  Maryland,  12  Wheaton,  419,  ffc.j  License  Cases,  5  Howard's 
Rep.  504,  #c.) 

This  exception  applies  to  the  liquor  itself  without  reference 
to  the  quantity  or  condition  in  which  it  may  be  sold,  or  the 
persons  by  whom  the  sale  may  be  made  and  is  not  restricted 
to  liquor  while  in  the  "original  packages"  in  the  hands  of  the 
importer. 

There  is  nothing  in  the  section  requiring  or  justifying  any 
other  meaning  to  the  term  "  liquor,"  when  used  in  the  last 
clause  containing  the  exception,  than  that  given  to  it,  when 
used  in  the  first  clause  containing  the  prohibition.  The  refer- 
ence to  the  laws  and  treaties  of  the  United  States  is  manifestly, 
not  for  the  purpose  of  restricting  the  mode  of  sale,  but  merely 
for  the  purpose  of  designating  the  kind  of  liquor  exempted 
from  the  application  of  the  section. 

The  provision  in  the  twenty-second  section  declaring  that 
the  act  shall  not  "  be  construed  so  as  to  prevent  the  importer 
of  foreign  liquor  from  keeping  or  selling  the  same  in  the 
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original  packages,  to  any  person  authorized  by  this  act  to  sell 
such  liquors  "  is  not  in  conflict  but  in  entire  harmony  with  this 
construction  of  the  first  section. 

It  may,  indeed,  be  rendered  superfluous  and  nugatory,  but 
that  will  not  authorize  a  more  restricted  meaning  to  be  given 
to  the  clause  containing  an  exception  from  the  highly  penal 
provisions  of  this  act  than  the  language  and  terms  of  the  clause 
itself  give  to  it. 

II.  If  the  exception  be  so  construed  as  to  permit  the  keep- 
ing and  selling  imported  liquor  only  by  the  importer,  in  the 
original  packages,  then  the  act  is  repugnant  to  the  constitution 
of  the  United  States,  and  acts  of  congress  passed  under  it. 

(a.)  It  is  a  direct  interference  with  the  power  of  congress  to 
regulate  commere  with  foreign  nations.  (Constitution  of  U. 
S.  s.  8,  sub.  4.) 

"  Commerce  is  intercourse;  one  of  its  most  ordinary  ingre- 
dients is  traffic.  Sale  is  the  object  of  importation  and  is  an 
essential  ingredient  of  that  intercourse  of  which  importation 
constitutes  a  part.  It  is  as  essential  an  ingredient,  as  indis- 
pensable to  the  existence  of  the  entire  thing,  as  importation 
itself.  It  must  be  considered  a  component  part  of  the  power 
to  regulate  commerce.  The  right  to  sell  is  connected  with  the 
law  permitting  importation  as  an  inseparable  incident." 
( Opinion  of  Chief  Justice  Marshall,  Brown  v.  State  of  Mary- 
land, above  cited.) 

Any  state  law,  therefore,  prohibiting  or  restricting  the  sale 
of  an  article  imported  prohibits  or  restricts,  to  the  same  extent, 
its  introduction  into  the  country  as  a  necessary  consequence. 
No  goods  could  be  imported  if  the  sale  of  them  after  importa- 
tion was  prohibited. 

The  law  in  question  if  applicable  to  imported  liquor,  prohi- 
bits its  sale  as  an  article  of  commerce  and  general  traffic. 

Section  22  permits  the  sale  to  a  limited  class  of  purchasers, 
only  (to  such  persons  as  are  authorized  by  the  second  section 
of  the  act  to  sell,)  for  certain  specific  purposes. 

If,  however,  the  exception  in  the  first  section  be  so  construed 
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as  not  in  terms  to  limit  a  sale  of  the  liquor  in  the  "  original 
packages"  by  the  importer  to  such  a  restricted  class  of  pur- 
chasers, yet  its  effect  and  practical  operation  is  the  same. 

No  other  persons  could  buy  it  for  the  purpose  of  selling  it  or 
keeping  it  to  be  sold,  as  the  effect  of  a  sale  by  the  importer, 
would  be  immediately  to  subject  it,  (although  still  contained  in 
the  original  packages)  to  the  provisions  of  the  act  and  make 
the  purchaser  liable  to  all  its  penalties. 

This  would  defeat  the  object  for  which  it  is  imported,  and 
thus  the  power  of  congress  to  authorize  this  traffic,  although 
given  in  the  most  comprehensive  terms  with  the  intent  that  its 
efficacy  should  be  complete,  would  cease  at  the  point  where  its 
continuance  is  indispensable  to  its  value.  A  law  producing 
such  results  is  repugnant  to  such  power  and  void. 

(b.)  It  is  also  an  interference  with  the  power  of  congress  to 
levy  and  collect  duties,  imposts  and  excises. 

The  necessary  effect  of  the  law  is  to  prevent  the  importation 
of  foreign  liquors,  and  thus  deprive  the  general  government 
of  raising  revenue,  by  the  imposition  and  collection  of  duties. 

III.  The  act  is  repugnant  to  the  constitution  of  the  state  of 
New  York. 

1.  It  is  in  violation  of  the  first  section  of  article  I,  which 
provides  that  "  no  member  of  this  state  shall  be  disfranchised 
or  deprived  of  any  of  the  rights  or  privileges  secured  to  any 
citizen  (hereof,  unless  by  the  law  of  the  land,  or  the  judgment 
of  his  peers,"  and  also  of  that  part  of  the  sixth  section  which 
declares  that  no  person  shall  be  deprived  of  liberty  or  property 
without  due  process  of  law. 

The  terms  "  the  law  of  the  land,"  and  "  due  process  of  law," 
mean  a  proceeding  according  to  the  course  of  the  common  law; 
a  trial  according  to  the  known  and  established  forms  and  rules 
for  establishing  guilt  or  determining  the  title  to  property  and 
a  judicial  sentence,  not  merely  a  statutory  enactment  passed 
for  accomplishing  the  wrong.  (Taylor  v.  Porter,  4  Hill,  p. 
145-6;  Sackett  v.  dndros,  5  Hill,  p.  358-9;  Westervelt  v. 
Gregg,  2  Reman,  209-212;  Hoke  v.  Henderson,  4  Dev.  p.  1; 
Green  v.  Biddle,  8  Wheaton,  175;  Bronson  v.  Kinzee,  1  How. 
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Rep.  11;  Holmes  v.  Lansing,  3  John.  Cases,  75;  Morse  v. 
Gould,  1  Kernan,  281;  Greene  v.  Briggs,  1  Curtiss,  311;  jSaco 
v.  Wentworth,  37  Maine  Rep.  165;  1  Black  Com.  p.  55;  2 
.Ke?j£  Com.  ^.  13;  2  /rw£.  p.  50;  3  67ory  on  £Ae  Constitution,  s. 
1783.) 

The  property  affected  by  the  act  is  not  only  declared  by 
section  25  to  be  a  public  nuisance,  but  the  natural  and  un- 
avoidable effect  of  the  act,  is  to  render  the  property  useless  and 
unavailable  to  its  owners  as  an  article  of  traffic,  and  in  the 
manner  in  which  it  has  heretofore  been  used  and  disposed  of. 

At  the  time  the  act  took  effect,  great  numbers  of  the  citizens 
of  the  state  had  by  manufacture  and  purchase,  acquired  and 
become  the  owners  of,  and,  therefore,  had  vested  rights  in 
large  quantities  of  liquors,  wines  and  ales,  the  value  of  the 
principal  part  of  which,  will  be  entirely  destroyed,  if  the  act. 
be  sustained.  (See  sections  1,  4,  6,  7,  10,  12.) 

The  twelfth  section  of  the  act  authorizes  and  directs  the 
seizure  of  property  to  an  unlimited  amount  by  every  sheriff, 
under  sheriff,  deputy  sheriff,  constable,  marshal  or  policeman, 
however  irresponsible,  without  making  any  provision  for 
securing  the  return  thereof,  to  the  owner  in  any  case. 

2.  The  fifth  section  of  the  act  directing  a  trial  of  the  ac- 
cused by  a  court  of  Special  Sessions,  is  in  violation  of  the  sixth 
section  of  article  I,  of  the  constitution,  which  provides  that  no 
person  shall  be  held  to  answer  for  an  infamous  crime,  (except 
in  cases  of  petit  larceny  and  certain  other  specified  cases,) 
unless  on  presentment  or  indictment  of  a  grand  jury. 

The  term  "  infamous  crime,"  as  there  used,  is  not  restricted 
to  "  offences  punishable  with  death,  or  by  imprisonment  in  the 
state  prison,"  (the  meaning  given  to  it  when  used  in  a  statute.) 

Petit  larceny  and  the  other  excepted  cases,  are  not  so 
punishable,  yet  by  well  settled  rules  of  interpretation,  they  are, 
by  force  of  the  exception,  included  in  that  term,  as  understood 
by  the  framers  of  the  constitution. 

The  offence  created  by  this  act,  works  a  forfeiture  of  the 
prohibited  article,  and  renders  the  offender  incompetent  to  act 
as  a  juror  upon  any  trial  under  the  provisions  of  the  act.  This 
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renders  the  offence  infamous.  ( 1  Phillips  on  Evidence,  p.  28, 
<§rc. ;  4  Blackstone's  Com.  p.  94,  97;  Starkie  on  Evidence,  part 
4,  p.  714;  1  Chitty's  Criminal  Law,  p.  599.) 

3.  The  fifth  section  of  the  act,  limiting  the  right  of  trial  to 
six  jurors,  is  also  a  violation  of  section  two  of  the  same  article, 
which   declares  that  "  a  trial  by  jury  in  all  cases   in  which  it 
has    been    heretofore    used,  shall    remain   inviolate  forever." 
The  right   thus  secured,  is  a  trial   by  twelve  men.  (Taylor  v. 
Porter,  4  Hill,  140;  Cruger  v.  The  Hudson  River  Railroad  Co. 
2  Kernan  R.  198;  see  also,  Debates  in  the  Convention  of  1846, 
Argus  edition,  p.  423,  and  Atlas  edition,  p.  118,  125,  544  and 
547.) 

To  obviate  objections  urged  against  the  requirements  of  a 
trial  by  a  jury  in  all  cases,  a  provision  was  added  to  this  section 
of  the  constitution,  that  it  "  may  be  waived  by  the  parties  in 
all  civil  cases,  in  the  manner  to  be  prescribed  by  law." 

The  right  of  such  waiver  is  excluded  in  criminal  cases. 

The  words"  in  all  cases  in  which  it  has  been  heretofore  used," 
do  not  restrict  this  right  to  such  offences  only  as  were  known 
at  the  formation  of  the  constitution,  and  were  then  triable  by  a 
jury.  Such  a  construction  would  give  the  legislature  the  power 
to  deprive  a  party  of  a  jury  on  the  trial  of  all  offences  subse- 
quently created,  although  punishable  by  imprisonment  in  the 
state  prison,  or  even  with  death. 

The  provision  should  be  construed  in  favor  of  liberty  and 
personal  rights,  and  so  as  to  secure  the  right  of  trial  by  twelve 
men  in  all  cases. 

At  the  time  when  this  constitution  was  adopted,  the  jurisdic- 
tion of  courts  of  Special  Sessions  had  become  limited  to  petit 
larceny  and  a  few  other  small  offences,  and  even  as  to  those,  a 
trial  by  a  jury  of  twelve  men  could  always  be  secured  by  giving 
bail  to  appear  at  the  next  court  of  criminal  jurisdiction. 

4.  But  even  if  the  act  in  question  authorized  the  defendant 
to  give  bail,  and  thus  secure  a  trial  by  a  jury  of  twelve  men, 
it  was,  nevertheless,  a  violation  of  the  constitution.     It  imposes 
a  restriction  on  the  right  not  contemplated  or  justified  by  that 
instrument.  (Greene  v.  Briggs,  1  Curtis,  311.) 

VOL.— II.  64 
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5.  That  provision  of  the  constitution  is  also  violated  by  ren- 
dering an  entire  class  of  citizens  incompetent  to  serve  as  jurors 
upon  trials  of  offences  under  the  act  in  question,  thus  depriving 
the  party  of  the  full  privilege  of  a  trial  secured  in  other  cases. 
(See  opinion  of  Judge  Pitman  in  Greene  v.Briggs,  above  cited.} 

6.  It  violates  section  5  of  art.  1  of  the  constitution,  by  im- 
posing excessive  fines,  and  inflicting  unusual  punishments. 

The  fourth  section  of  the  act  provides  that  every  person  who 
shall  violate  any  provision  of  the  preceding  sections,  shall  for- 
feit all  the  liquor  kept  by  hirn  in  violation  of  either  of  those 
sections,  without  regard  to  its  value.  The  same  section  also 
directs  the  commitment  of  the  defendant  in  case  of  default  of 
payment  of  any  part  thereof,  until  the  same  are  paid,  "  not  less 
than  one  day  per  dollar  of  the  amount  unpaid,"  thereby  author- 
izing the  imprisonment  of  the  defendant  for  an  unlimited  time. 

Previous  to  the  passage  of  this  act,  it  was  expressly  provided 
that  no  conviction  of  any  person  for  any  offence  whatever  ex- 
cept upon  an  outlawry  for  treason,  should  work  a  forfeiture  of 
any  goods,  chattels,  lands,  tenements,  hereditaments,  or  of  any 
right  or  interest  therein.  (2  R.  S.  701,  §22.) 

The  punishment  inflicted,  therefore,  is  unusual  and  in  clear 
contravention  of  the  provision  referred  to. 

IV.  The  power  of  the  legislature  in  the  enactment  of  laws, 
(whatever  it  may  be  in  other  countries,)  is  not  unlimited  in 
this;  it  is  restricted  not  only  by  the  written  constitution,  but  by 
limitations  implied  from  the  nature  of  our  form  of  government; 
and  the  judiciary  is  the  only  tribunal  by  which  it  can  be  peace- 
ably determined  whether  the  legislature  have  transcended  their 
authority.  (Opinion  of  Justice  Chase,  in  Calder  v.  Bull,  in  3 
Dallas  R.  386;  Opinion  of  Chief  Justice  Marshall,  in  Fletcher 
v.  Peck,  6  Cranch.  77;  Opinion  of  Branson,  «/.,  in  Taylor  v. 
Porter,  4  Hilt,  146;  Opinion  of  Senator  Tracy,  in  Bloodgood  v. 
The  Mohawk  and  Hudson  Railroad  Co.,  18  Wend.  56,  61,  62, 
63;  Opinion  of  Justice  Hosmer,  in  Goshen  v.  Stonington,  4 
Conn.  225;  Wilkinson  v.  Leland,  2  Peters,  654;  Smith's  Com- 
mentaries on  Statutory  and  Constitutional  Construction,  258  to 
•289;  2  Kent's  Commentaries,  329-349,  Lecture  34,  2d  ed.) 
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Those  provisions  of  the  act  which  authorize  the  seizure  and 
destruction  of  private  property,  which  prohibit  its  use  for  the 
purposes  to  which  it  is  generally  and  principally  appropriated, 
which  declare  that  to  be  a  nuisance  and  a  crime  which  is  in 
itself  harmless,  which  assume  the  power  to  determine  physical 
facts,  as  that  all  distilled  and  malt  liquors  are  intoxicating,  are 
unwarranted  by  any  thing  contained  in  the  constitution,  or  in 
the  delegated  powers  of  the  legislature. 

What  is  a  nuisance,  and  what  is  intoxicating,  are  questions 
for  adjudication  and  not  subjects  of  legislation;  and  the  legis- 
lature have  as  much  authority  to  declare  wine  when  used  for 
sacramental  purposes,  a  nuisance,  and  pure  water  intoxicating, 
as  to  determine  such  to  be  the  characteristics  of  liquor,  when 
kept  to  be  used  as  a  beverage. 

The  prohibition  by  the  act,  so  far  at  least  as  regards  domestic 
liquor,  is  in  effect  absolute.  No  person  can  sell  any  quantity 
of  it,  except  for  purposes  for  which  it  is  only  accidentally  useful, 
and  in  comparatively  small  quantities,  and  the  sale  of  it,  even 
then,  is  authorized  by  a  limited  portion  of  the  community  only, 
under  restrictions  inconsistent  with  the  proper  disposition  of 
property. 

V.  No  offence  is  charged  in  the  complaint.  When  an  ex- 
ception from  the  operation  of  a  general  provision  is  embodied 
in  that  provision,  or  in  other  words,  when  exceptions  are  in 
the  enacting  part  of  the  law,  it  must  be  averred  in  the  charge, 
that  the  act  complained  of  does  not  fall  within  the  exceptions. 
(2  Sounders  on  Pleading,  257;  Vavasour  v.  Ormond,  6  Barn 
fy  Ores.  431;  1  Chitty's  Crim.  Law,  283,  284,  285;  Teel  v 
Fonda,  4  Johns.  304;  Rex  v.  Jarvis,  cited  in  a  note  to  Rex  v 
Stone,  I  East,  639;  Him  v.  The  State,  1  Ohio  St.  Rep.  15.) 

In  the  act  in  question,  the  exception  in  the  first  section  by 
which  the  offence  is  created  is  included  in  the  general  expres 
sion  "  except  as  hereinafter  provided,"  in  the  first  line  of  the 
section,  but  more  particularly  in  the  last  clause  of  it.  The 
section  was  therefore  in  effect,  that  intoxicating  liquor  (except 
liquor  the  right  to  sell  which  in  this  state  is  given  by  any  law 
of  the  United  States)  should  not  be  sold  or  kept  for  sale,  and 
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by  the  rule  referred  to,  it  should  have  been  alleged  in  the  com- 
plaint that  the  liquor  sold  was  not  in  the  exception. 

VI.  The  justice  erred  in  refusing  to  take  the  bail  offered  by 
the  defendant   for  his  appearance   at  the  next  court  having 
criminal  jurisdiction.     The  right  to  give  such  bail  is  incident 
to  all   cases   triable  in  a  court  of  Special   Sessions,  and   the 
refusal  to  receive  it  rendered  the  subsequent  proceedings  void. 
(See  opinion  of  Judge  Rockwell  in  the  People  v.  Berberrich,  at 
the  end  of  the  case.) 

VII.  The  judgment  of  the  court  of  Special  Sessions  was 
erroneous:   1st,  because  it  does  not  specify  whether  the  appel- 
lant \vas  convicted  of  selling  the  brandy  or   champagne,  or 
•which  of  them  he  was   convicted  of  having  in  his  possession 
with  intent  to  sell;  nor  for  what  he  was  adjudged   guilty  of  a 
misdemeanor;  nor  for  what  he  was  sentenced  to  pay  the  penalty 
of  fifty  dollars:  2d,  because   it   adjudged  that  the  champagne 
wine,  which  was  proved  to  be  imported  liquor,  was  forfeited 
and  should  be  destroyed:  3d,  because   it  adjudged  that  the  de- 
fendant stand  committed  until  the  fine  and  costs  be  paid,  not 
exceeding  fifty-six  days. 

VIII.  The  judgment  of  the  court  of  Special  Sessions  was 
contrary  to  law  and   the  evidence,  and  was  properly  reversed, 
and  the  judgment  of  the  Supreme  Court  should  be  affirmed  with 
costs. 

SELDEN,  J. — The  question  which  lies  at  the  threshhold  of 
this  case,  and  which  should  be  determined  in  advance  of  every 
other,  is,  whether  the  act  for  the  prevention  of  intemperance, 
pauperism  and  crime,  considered  in  reference  to  its  object,  the 
means  adopted  to  secure  that  object,  and  its  alleged  effect  in 
virtually  annihilating  a  large  amount  of  property,  is  void,  as 
being  without  the  pale  of  legislative  power.  It  is  claimed,  1. 
That  irrespective  of  any  positive  restrictions,  the  principles  of 
natural  equity  and  justice  set  bounds  to  the  power  of  the 
legislature,  which  are  transcended  by  this  law.  And.  2.  That 
it  is  in  conflict  with  the  express  provisions  of  the  constitu- 
tion. 
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In  examining  this  subject,  speculative  opinions  in  regard  to 
the  wisdom  of  the  act,  or  the  beneficial  results  likely  to  flow 
from  it,  can  have  nothing  whatever  to  do  with  a  question, 
which  depends  upon  abstract  principles  of  governmental  law; 
principles  which  can  not  be  moulded  to  meet  the  views  or  in- 
terests of  any  portion  of  the  people.  It  is  a  question  not  of 
expediency,  but  of  power. 

Every  sovereign  state,  possesses  within  itself,  absolute  and 
unlimited  legislative  power.  It  is  true,  that  as  government  is 
instituted  for  beneficent  purposes,  and  to  promote  the  welfare 
of  the  governed,  it  has  no  moral  right  to  enact  a  law  which  is 
plainly  repugnant  to  reason  and  justice.  But  this  principle 
belongs  to  the  science  of  political  ethics,  and  not  that  of  law. 
There  is  no  arbiter  beyond  the  state  itself,  to  determine  what 
legislation  is  just.  Whatever,  therefore,  is  to  be  declared  by 
the  ultimate  power  of  a  state,  as  there  can  be  no  appeal,  must 
in  view  of  the  law,  be  taken  to  be  just  and  right.  The  union 
of  the  functions  of  making  and  deciding  upon  laws,  constitutes 
of  necessity  absolute  legislative  power.  While,  therefore,  the 
right  of  a  sovereign  state  to  pass  arbitrary  and  tyrannical  laws 
may,  its  legal  power  can  not,  be  denied.  This  is  self-evident, 
and  needs  no  proof.  I  speak  of  course,  of  a  state  as  a  whole, 
where  all  its  powers  are  concentrated  in  the  hands  of  the  people 
at  laro-e,  or  of  one  or  more  of  its  members. 

D      ' 

It  follows,  that  if  a  society  of  people  wishing  to  form  an 
organized  government,  should  simply  create  the  three  essential 
departments,  vesting  the  whole  executive  power  in  one,  the 
legislative  in  another,  and  the  judicial  in  a  third;  as  the  three 
departments  combined  would  possess  all  the  powers  which  be- 
longed to  the  people  in  their  collective  capacity,  the  legislative 
department  could  make  any  law  which  the  people  themselves 
could  have  made,  arbitrary,  oppressive  or  otherwise;  unless, 
under  such  a  distribution  of  the  governmental  powers,  some 
authority  is  vested  in  the  judiciary,  to  pass  upon  the  propriety 
or  justice  of  the  laws. 

But  it  is  evident  that  this  is  a  legislative  and  not  judicial 
power.  It  is  necessarily  to  be  exercised  in  the  first  instance, 
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at  least,  when  the  law  is  passed,  and  obviously  constitutes  the 
most  essential  portion  of  the  duty  of  the  legislature  itself.  To 
suppose  the  same  power  vested  in  the  judiciary,  tends  to  con- 
found the  distinction  between  the  two  departments.  Besides, 
when  exercised  by  the  latter,  it  becomes  a  supervisory  and 
appellate  power,  and  thus  virtually  subversive  of  all  legislation. 
It  is  clear,  therefore,  in  my  judgment,  that  in  a  perfectly  natu- 
ral and  simple  distribution  of  the  governmental  powers,  it  is  not 
within  the  province  of  the  judiciary  to  pronounce  any  act  of 
the  legislature  void.  It  may,  however,  acquire  this  right 
through  an  artificial  distribution  of  those  powers,  by  means  of 
the  organic  law. 

Let  us  look  then  at  our  state  constitution.  Section  1,  art.  3, 
declares  that  "  The  legislative  power  of  this  state,  shall  be 
vested  in  a  senate  and  assembly."  This  means  of  course  the 
whole  legislative  power.  The  words  are  general  and  unlimited, 
nothing  is  reserved.  It  was  decided  by  this  court,  in  the  case 
of  Barto  v.  Himrod,  (4  Seld.  483,)  that  the  people  had  parted 
with  all  their  power  of  legislation,  except  in  the  single  case 
provided  for  in  art.  7,  sec.  12. 

Why  then,  as  it  has  been  shown  that  the  people  could  make 
any  law  just  or  unjust,  is  not  the  legislature  equally  absolute? 
It  is  because  by  other  clauses  in  the  constitution  hereafter  to 
be  noticed,  a  portion  of  this  absolute  power  has  been  trans- 
ferred to  the  judiciary.  Not,  it  is  true,  in  direct  terms;  but 
the  constitution,  being  the  result  of  legislation  by  the  people 
themselves,  before  parting  with  their  power,  is  the  paramount 
law.  When,  therefore,  any  law  passed  by  the  legislature,  con- 
flicts with  this,  the  judiciary  pronounces  between  them,  as  it 
does  between  the  acts  of  two  successive  legislatures,  and  the 
paramount  law  prevails.  It  will  be  seen,  that,  in  this  mode,  a 
restriction  upon  the  power  of  the  legislature  is  effected,  with- 
out confounding  the  distinction  between  the  two  departments, 
as  the  judiciary  continues  to  exercise  only  its  appropriate  judi- 
cial functions. 

To  determine  then,  the  extent  of  the  law-making  power,  we 
have  only  to  look  to  the  provisions  of  the  constitution.  It  has, 
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and  can  have  no  other  limit  than  such  as  is  there  prescribed; 
and  the  doctrine,  that  there  exists  in  the  judiciary  some  vague, 
loose  and  undefined  power,  to  annul  a  Jaw,  because  in  its  judg- 
ment it  is  "  contrary  to  natural  equity  and  justice,"  is  in  con- 
flict with  the  first  principles  of  government,  and  can  never  I 
think  be  maintained. 

I  am  aware  that  some  eminent  judges,  when  the  question 
was  not  before  them,  have  expressed  a  belief  in  the  existence 
of  such  a  power;  but  no  court  has  ever,  I  believe,  assumed  to 
declare  an  explicit  enactment  of  the  legislature  void,  on  that 
ground. 

Blackstone,  in  his  commentaries,  after  referring  to  the  doc- 
trine advanced  by  some  other  writers  on  this  subject,  that  acts 
of  parliament,  "  contrary  to  reason,"  are  void,  says:  "  But  if 
the  parliament  will  positively  enact  a  thing  to  be  done  which 
is  unreasonable,  I  know  of  no  power  in  the  ordinary  forms  of 
the  constitution  that  is  vested  with  power  to  control  it;  and 
the  examples  usually  alleged  in  support  of  this  sense  of  the 
rule  do  none  of  them  prove,  that  when  the  main  object  of  a 
statute  is  unreasonable,  the  judges  are  at  liberty  to  reject  itj 
for  that  were  to  set  the  judicial  power  above  the  legislative, 
which  would  be  subversive  of  all  government."  (1  Black.  Com. 
91.) 

Christian,  in  his  commentary  upon  this  passage,  says,  "  When 
the  signification  of  a  statute  is  manifest,  no  authority,  less  than 
that  of  parliament,  can  restrain  its  operation."  (See  note  to 
Black)  These  authorities,  it  is  true,  have  reference  to  the 
British  constitution;  but  the  following  relate  to  those  of  our 
own  country. 

Lieber,  in  his  work  on  civil  liberty  and  self-government,  says, 
that  the  state  legislatures  have  "  the  right,  as  a  general  rule, 
to  do  all  that  seems  necessary  for  the  general  welfare,  and  is 
not  specially  prohibited."  He  suggests  no  exceptions.  (See 
chc.p.  15,  §  25  ) 

Mr.  Justice  Irdell,  in  the  case  of  Colder  v.  Bull  (3  Da//. 
386,)  when  this  question  was  incidentally  considered,  uses  the 
following  emphatic  language:  "  If  then  a  government,  com- 


512  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Toynbee. 

posed  of  legislative,  executive  and  judicial  departments,  were 
established  by  a  constitution  which  imposed  no  limits  on  the 
legislative  power,  the  consequence  would  inevitably  be,  that 
whatever  the  legislative  power  chose  to  enact,  would  be  law- 
fully enacted;  and  the  judicial  power  could  never  interpose  to 
pronounce  it  void." 

Chief  Justice  Church,  of  Connecticut,  also,  in  the  case  of 
The  City  of  Bridgeport  v.  The  Housatonic  Railroad  Company, 
(15  Conn.  R.  475,)  expresses  his  views  thus:  "  There  may  not 
often  be  any  great  difficulty  in  determining  what  are  the  prin- 
ciples of  natural  justice,  nor  what  would  tend  to  undermine 
that  which  theorists  rnay  suppose  to  be  the  fundamental  princi- 
ples of  the  social  compact,  especially  by  those  who  acknowledge 
the  precepts  and  obligations  of  revealed  religion;  yet  these 
principles  are  not  always  of  easy  and  undoubted  application  to 
the  infinitely  varied  forms  of  human  action;  and  we  know  of 
no  other  municipal  power,  which  can  more  safely  make  such 
application,  than  the  legislature;  and  as  a  court,  although  we 
might  dissent  from  its  conclusions,  yet  we  disc/aim  any  right  to 
disregard  them,  for  no  other  reason,  that  we  might  consider  them 
unreasonable,  impolitic  or  unjust." 

I  agree  with  the  learned  chief  justice,  that  this  power  of 
determining  what  laws  are  expedient  and  just,  which  must  of 
necessity  be  lodged  somewhere,  may  be  as  safely  reposed  in 
the  legislature,  which  returns  its  power  so  frequently  through 
the  elections  into  the  hands  of  the  people,  as  in  the  judiciary. 
The  remedy  for  unjust  legislation,  provided  it  does  not  conflict 
with  the  organic  law,  is  at  the  ballot  box;  and  I  know  of  no 
provision  of  the  constitution,  nor  fundamental  principle  of 
government,  which  authorizes  the  minority,  when  defeated  at 
the  polls  upon  an  issue  involving  the  propriety  of  a  law,  to 
appeal  to  the  judiciary,  and  invoke  its  aid,  to  reverse  the  deci- 
sion of  the  majority,  and  nullify  the  legislative  power. 

This  brings  me  to  the  consideration  of  the  second  ground. 
upon  which  it  is  claimed,  that  the  law,  as  a  whole,  is  void, 
viz:  that  it  is  inconsistent  with  the  letter,  or  spirit,  of  the  ex- 
press provisions  of  the  state  constitution.  The  particular 
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clauses  with  which  it  is  alleged  to  conflict,  are  those  which 
provide:  1.  That  "  no  member  of  this  state  shall  he  disfran- 
chised, or  deprived  of  any  of  the  rights  or  privileges  secured  to 
any  citizen  thereof,  unless  by  the  law  of  the  land,  or  the 
judgment  of  his  peers."  2.  That  no  person  shall  "be  de- 
prived of  life,  liberty  or  property  without  due  process  of  law." 

The  first  of  these  clauses,  which  had  its  origin  in  Magna 
Charta,  brief  as  it  is,  embodies  the  most  essential  guaranties 
against  the  exercise  of  arbitrary  power  which  that  instrument 
contained.  Its  meaning,  as  there  used,  is  plain,  when  we  con- 
sider that  it  was  the  result  of  a  struggle  which  had  lasted  for 
more  than  a  century,  between  the  English  people  and  the  Nor- 
man kings,  wrho  had  supplanted  the  laws  and  customs  of  the 
Anglo-Saxons  and  established  in  their  place  the  prerogatives  of 
royalty.  The  English  yeomanry,  at  whose  instance  this  clause 
was  inserted,  meant  by  the  terms  "  law  of  the  land  "  the 
ancient  Saxon  or  common  law.  To  put  any  other  construction 
upon  it,  it  would  render  the  clause  utterly  unmeaning.  At  that 
period  in  English  history,  the  king  exercised  legislative  power; 
and  if  by  "  law  of  the  land  "  was  meant  any  law  which  the 
king  might  enact,  the  provision  was  a  nullity. 

But  the  meaning  was  rendered  more  clear  by  the  paraphrase 
of  this  article  of  Magna  Charta,  which  was  inserted  in  a  sub- 
sequent statute,  securing  privileges  to  the  people,  passed  in 
the  reign  of  Edward  III,  in  which  the  clause  "  but  by  the  law 
of  the  land,  or  the  judgment  of  his  peers,"  was  changed  to  the 
words  "  without  being  brought  to  answer  by  due  process  of  law." 

This  change  shows  that  the  object  of  the  provision  was,  in 
part  at  least,  to  interpose  the  judicial  department  of  the  govern- 
ment, as  a  barrier  against  aggressions  by  the  other  departments. 
Hence,  both  courts  and  commentators  in  this  country,  have 
held,  that  these  clauses,  in  either  form,  secure  to  every 
citizen,  a  judicial  trial,  before  he  can  be  deprived  of  life, 
liberty  or  property.  (Hoke  v.  Henderson,  4  Den.  1;  Jones  v. 
Perry,  10  Yerger,  59;  Taylor  v.  Porter,  4  Hill,  140;  Embury 
v.  Conner,  3  Corns.  54;  2  Kent  Com.  13;  3  Story  Com.  on  the' 
Cons.  §  1783.)  65 
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Does  the  statute  in  question  then,  deprive  any  class  of 
citizens  of  their  property,  without  <e  due  process  of  law? " 
Property  is  the  right  of  any  person  to  possess,  use,  enjoy  and 
dispose  01  a  thing.  The  term,  although  frequently  applied  to 
the  thing  itself,  in  strictness  means  only  the  rights  of  the 
owner  in  relation  to  it.  (Bouvier's  Law  Dic.l  Black.  Com.  138; 
Webster's  Die.  fyc.)  A  man  may  be  deprived  of  his  property 
in  a  chattel  therefore,  without  its  being  seized,  or  physically 
destroyed,  or  taken  from  his  possession.  Whatever  subverts  his 
rights  in  regard  to  it,  annihilates  his  property  in  it.  It  follows, 
that  a  law  which  should  provide  in  regard  to  any  article  in 
which  a  right  of  property  is  recognized,  that  it  should  neither 
be  sold,  or  used,  nor  kept  in  any  place  whatsoever,  within  this 
state,  would  fall  directly  within  the  letter  of  the  constitutional 
inhibition;  as  it  would  in  the  most  effectual  manner  possible 
deprive  the  owner  of  his  property,  without  the  interposition  of 
any  court,  or  the  use  of  any  process  whatever. 

It  may  be  said  that  the  constitutional  provision  in  question 
can  not  in  the  nature  of  things  apply  to  a  case,  where  a  law 
enacted  for  beneficent  purposes,  operates  directly  upon  its  sub- 
ject and  thus  accomplishes  per  se  the  end  in  view,  that  in  such 
a  case,  it  is  impossible  to  interpose  any  judicial  action  between 
the  enactment  and  its  execution;  and  that  the  clause  can  only 
apply  to  cases  where  there  is  to  be  some  manual  interference 
with  the  rights  of  person  or  of  property. 

But  there  is  no  such  limitation  in  the  constitution;  and  the 
few  guarantees  it  contains  should  not  be  curtailed  by  any 
narrow  or  refined  process  of  interpretation.  Such  a  construc- 
tion would  virtually  nullify  the  provision;  as  the  most  oppressive 
and  tyrannical  ends  may  be  accomplished,  by  simply  withdraw- 
ing from  individual  rights  the  protection  of  law.  All  vested 
rights  to  franchises  would  be  placed  by  this  interpretation,  so 
far  as  the  state  constitution  is  concerned,  entirely  at  the  mercy 
of  the  legislature.  To  give  the  clause,  therefore,  any  value, 
it  must  be  understood  to  mean  that  no  person  shall  be  deprived 
by  ar.y  form  of  legislation  or  governmental  action,  of  either 
life,  liberty  or  property,  EXCEPT  AS  THE  CONSEQUENCE  of  some 
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judicial  proceeding,  appropriately  and  legally  conducted.  It 
follows  that  a  law,  which  by  its  own  inherent  force,  extinguishes 
rights  of  property,  or  compels  their  extinction,  without  any 
legal  process  whatever,  comes  directly  in  conflict  with  the 
constitution. 

Does  the  act  in  question  do  this? 

I  shall  consider  the  objections  to  the  first  four  sections, 
which  embrace  the  prohibitory  features  of  the  act,  with  the 
specific  penalties  annexed  to  its  violation,  by  themselves,  as 
they  have  no  necessary  connection  with  those  BOide  to  the 
subsequent  sections.  If  these  four  sections  virtually  deprive 
the  owners  of  spirituous  liquors  of  their  property,  without  legal 
process,  they  are  void,  if  my  interpretation  of  the  constitution 
is  sound. 

It  is  not  sufficient  that  they  impair  the  value  of  the  property, 
in  ever  so  great  a  degree,  because  this  destroys  no  right.  It 
leaves  to  the  owner  unimpaired,  his  right  to  keep,  to  use  and 
dispose  of  the  article.  It  does  not  therefore  deprive  him  of 
any  right  of  property.  All  regulations  of  trade  with  a  view 
to  the  public  interests,  may  more  or  less  impair  the  value  of 
property,  but  they  do  not  come  within  the  constitutional 
inhibition,  unless  they  virtually  take  away  and  destroy  those 
rights,  in  which  property  consists;  this  destruction  must  be  for 
all  substantial  purposes  total.  Not  that  a  merely  colorable 
preservation,  of  some  minute  and  trival  interest,  would  uphold 
the  act.  A  substantial  right  of  property  must  be  saved;  and 
the  provisions  must  be  such,  as  may  fairly  be  considered  as 
intended  to  regulate,  rather  than  subvert  and  destroy  the  pro- 
perty. 

What  then  is  the  general  scope  and  object  of  the  first  four 
sections  of  the  act?  Plainly,  to  prohibit  the  sale  of  intoxicat- 
ing liquors,  for  all  except  mechanical,  chemical  and  medicinal 
purposes  and  to  limit  their  sale  for  those  purposes,  to  a  parti- 
cular class  of  persons.  Is  there  any  thing  .in  these  objects, 
which  if  properly  carried  out  would  transcend  the  limits  of  the 
legislative  power?  I  think  not.  The  legislature,  in  my  judg- 
ment, possesses  the  right  to  prescribe  the  places  where  the 
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persons  by  whom,  and  the  purposes  for  which,  spirituous  liquors 
may  be  sold,  provided  that  under  color  of  doing  this,  it  does 
not  virtually  deprive  the  owner  of  his  property  in  them. 

So  far  as  the  places  where,  and  the  persons  by  whom,  sales 
may  be  made,  this  act  is  perhaps  more  stringent  than  the  excise 
laws  which  it  supersedes.  The  increase  of  rigor  is  in  the 
purposes  for  which  such  liquors  may  now  be  sold.  But  the 
privilege  of  selling  for  "  mechanical,  chemical  and  medicinal 
purposes,1'  is  not,  I  think  so  trivial,  as  to  be  justly  regarded  as 
merely  colorable.  The  consumption  for  the  chemical  and 
mechanical  arts,  must  be  considerable,  and  that  for  medicinal 
purposes,  will  be  found.  I  apprehend  to  be  still  greater.  Be- 
sides, as  the  law  would  operate  to  check  the  manufacture  and 
importation  of  liquors,  the  sfock  on  hand  would,  if  permitted, 
have  been  ultimately  required  for  purposes  deemed  by  the  law 
itself  legitimate. 

If  then  the  law  had  suffered  the  liquors  on  hand  when  it 
went  into  effect,  to  be  gradually  absorbed  by  the  then  privileged 
uses,  the  prohibitory  features  contained  in  the  first  lour  sec- 
tions would  not,  I  think,  have  conflicted  with  the  constitution. 
But  there  is  one  provision  in  the  first  section  of  the  act  which, 
when  taken  in  connection  with  the  fourth  section,  can  not  I 
think  be  reconciled  with  any  just  views  of  legislative  power. 

That  section  declares,  in  substance,  first,  that  intoxicating 
liquors,  except  as  afterwards  provided,  shall  neither  be  sold,  or 
kept  for  sale,  or  with  intent  to  be  sold,  in  any  place  whatsoever  j 
nor  be  given  away,  or  kept  with  intent  to  be  given  away, 
anywhere  but  in  a  private  dwelling  house.  These  provisions, 
although  they  abrogate  the  right  of  sale,  do  not  prohibit  the 
liquors  from  being  kept,  provided  no  design  is  entertained  of 
selling  them;  nor  do  they  prohibit  their  being  used  by  the 
owner.  So  far  the  section  may  not  conflict  with  the  constitu- 
tion. But  it  proceeds:  "  nor  shall  it  be  kept  or  deposited  in 
uny  place  whatever,  except  in  such  dwelling  house  as  above 
described,  or  in  a  church  or  place  of  worship  for  sacramental 
purposes,  or  in  a  place  where  either  some  chemical,  or  mechani- 
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ral,  or  medicinal  art,  requiring  the  use  of  liquor,  is  carried  on 
as  a  regular  branch  of  business;  or  while  in  actual  transporta- 
tion from  one  place  to  another,  or  stored  in  a  warehouse,  prior 
to  reaching  its  place  of  destination. 

This  last  clause  is  not  qualified  by  any  provision  as  to  the 
intent  with  which  the  liquors  are  kept.  It  is  an  absolute  pro- 
hibition against  their  being  kept  anywhere,  but  in  the  excepted 
places;  although  the  owner  may  have  no  intention  either  to 
use,  sell,  or  give  them  away;  and  the  fourth  section  declares 
a  violation  of  this  clause  to  be  a  misdemeanor,  and  imposes  a 
penalty  of  fifty  dollars  for  the  first  offence. 

Now  what,  under  this  law,  is  the  condition  of  a  person 
having  spirituous  liquors  on  hand,  on  the  day  when  the  law 
takes  effect?  These  liquors,  or  the  rights  of  the  owner  in  them, 
are  property,  and  as  such  entitled  to  the  protection  of  the  con- 
stitution. What  then  is  the  owner  to  do?  If  he  does  nothing 
he  is  guilty  of  a  misdemeanor;  because  it  is  a  violation  of  the 
act,  to  keep  the  liquors  anywhere,  out  of  the  excepted  places, 
without  reference  to  the  interest  of  the  owner.  Unless  there- 
fore he  obtains  the  right  to  sell,  or  deposits  the  liquor  in  one 
of  the  excepted  places,  he  must  destroy  it,  or  be  liable  to  in- 
dictment and  punishment  as  a  criminal.  The  act  reduces  him 
to  this  alternative.  It  does  not  permit  him  to  dispose  of  his 
liquors,  even  to  those  authorized  to  sell.  In  this  respect,  it  is 
inconsistent  with  itself.  It  admits  the  value  of  such  liquors 
for  certain  purposes,  and  yet  prohibits  their  sale  for  those  very 
purposes. 

If  it  be  conceded  that  the  legislature  has  not  the  power  to 
pass  a  law  directing  a  sheriff  or  other  officer  to  destroy  these 
liquors,  wherever  he  can  find  them,  without  any  process  what- 
ever, then  the  constitutionality  of  the  provision  under  consid- 
eration, can  not  I  think  be  maintained;  because,  there  can  be 
no  material  difference  between  directing  an  officer  to  destroy 
them,  and  directing  the  owner  himself  to  do  it;  nor  between 
enacting,  in  so  many  words,  that  the  latter  shall  destroy  them, 
and  placing  him  in  a  situation  which  subjects  him  to  convic- 
tion and  punishment  as  a  criminal,  unless  he  does  it.  How  is 
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it  possible  to  deprive  a  man  more  effectually  of  his  property, 
than  to  enact  that  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and  be  liable  to  a  penalty,  if  he  keeps  it  for  any  purpose? 
This  is  precisely  what  the  legislature  has  in  substance  done; 
since  the  only  doors  of  escape  left  open  to  the  owner  are 
entirely  illusory.  They  are,  either  to  qualify  himself  under 
sections  two  and  three  to  sell,  or  to  deposit  his  liquor  in  one 
of  the  excepted  places. 

As  to  the  first,  he  may  not  be  able  to  obtain  the  necessary 
security,  or  to  make  oath  that  he  does  not  use  intoxicating 
liquor  as  a  beverage.  The  law  does  not  make  such  use  a 
crime;  nor  does  the  constitution  withdraw  its  protection  in 
consequence  of  it.  Such  a  man,  then,  although  disposed  to 
submit  to  the  law,  and  not  to  sell  for  any  unauthorized  pur- 
pose, can  not  save  his  property,  even  for  those  purposes 
which  the  law  itself  sanctions. 

It  may  be  said  that  he  may  remove  the  liquors  to  one  of  the 
excepted  places.  This  might  be  done  in  some  instances,  and 
in  small  quantities.  Some  men  own  dwelling  houses,  and  some 
do  not.  Some  might  have  access  to  mechanical  or  manufac- 
turing establishments,  and  some  would  not.  But  the  legislature 
has  no  power  to  compel  the  destruction  of  even  the  smallest 
quantity  of  liquor  without  a  previous  judicial  condemnation. 
The  idea  of  depositing  all  the  liquor  on  hand  when  the  law 
took  effect,  in  those  excepted  places,  is  plainly  illusory.  The 
suggestion  that  the  owners  might  save  their  property  by  ex- 
portation is  equally  so.  Admitting  the  right  of  the  legislature 
to  compel  any  class  of  citizens  to  remove  their  property  out  of 
the  state,  we  can  not  know,  judicially,  that  an  article,  the  sale 
of  which  is  prohibited,  and  which  is  declared  a  nuisance  in  our 
own  state,  would  be  admitted  as  an  article  of  merchandise  into 
any  other. 

"While,  therefore,  I  do  not  question  the  constitutionality  of 
the  general  objects  of  the  prohibitory  law,  and  fully  concede 
the  power  of  the  legislature  to  prohibit  the  sale  of  intoxicating 
liquors,  for  all  except  mechanical,  chemical  and  medicinal 
purposes,  I  can  not  admit  that  it  has  the  right  to  compel  their 
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immediate  and  unconditional  destruction,  as  is,  I  think,  sub- 
stantially done  by  this  law.  The  guaranties  of  the  rights  of 
property,  which  the  constitution  affords,  as  my  investigations 
in  this  case  have  satisfied  me,  are  slender  at  the  best,  and  I  am 
unwilling  so  to  interpret  as  entirely  to  nullify  them. 

There  is  one  other  argument  in  connection  with  this  branch 
of  the  case,  which  I  will  notice  here.  It  is  said  that  the  legis- 
lature has  the  conceded  power  to  authorize  the  destruction  of 
private  property  in  certain  cases  for  the  protection  of  great 
public  interests;  as  for  instance,  the  blowing  up  of  buildings 
during  fires,  and  the  destroying  of  infected  articles  in  times  of 
pestilence;  and  that  the  legislature  is  necessarily  the  sole  judge 
of  the  public  exigency  which  may  call  for  the  exercise  of  this 
power. 

The  answer  is,  that  the  legislature  does  not  in  these  cases 
authorize  the  destruction  of  property;  it  simply  regulates  that 
inherent  and  inalienable  right  which  exists  in  every  individual 
to  protect  his  life  and  his  property  from  immediate  destruction. 
This  is  a  right  which  individuals  do  not  surrender  when  they 
enter  into  the  social  state,  and  which  can  not  be  taken  from 
them.  The  acts  of  the  legislature  in  such  cases  do  not  confer 
any  right  of  destruction  which  would  not  exist  independent  of 
them;  but  they  aim  to  introduce  some  method  into  the  exercise 
of  tl*?  right.  (See  the  able  opinion  of  Senator  Sherman  in  Rus- 
sell v.  The  Mayor  of  New  York,  2  Denio,  461.) 

It  has  never  yet  been  judicially  decided  in  this  state,  so  far 
as  I  am  aware,  that  the  officers  upon  whom  statutes  of  this  kind 
purport  to  confer  power  to  destroy  buildings  to  prevent  the 
spread  of  fires,  would  be  justified  in  exercisng  the  power  in  a 
case  where  it  could  not  be  properly  exercised  independent  of 
the  statute;  and  it  may  well  be  doubted  whether  the  legislature 
can  add  to  the  extent  or  force  of  the  natural  right. 

Again,  the  enactment  of  quarantine  laws,  by  force  of  which 
not  only  is  property  destroyed,  but  personal  liberty  restrained, 
is  the  exertion,  by  the  body  politic,  of  the  same  power  of  self- 
preservation  which  is  possessed  by  individuals.  Their  justifi- 
cation rests  upon  the  immediate  and  imminent  danger  to  life 
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and  health  which  they  are  enacted  to  avert.  If  we  admit  the 
truth  and  force  of  all  the  reasoning  upon  which  the  statute 
before  us  is  based,  it  will  still  be  impossible  to  bring  it  within 
the  range  of  this  power.  As  well  might  an  individual  argue, 
that  because  he  has  a  right  to  protect  his  life  or  property  from 
immediate  destruction,  he  has  therefore  a  right  to  resort  to  any 
measures  he  may  deem  necessary  to  guard  against  remote  and 
contingent  dangers.  It  is  clear,  therefore,  that  no  argument 
drawn  from  these  and  kindred  enactments,  can  be  of  any  weight 
in  determining  the  question  here. 

The  conclusion  to  which  I  am  thus  brought,  is  necessarily 
subversive  of  the  entire  law  in  its  present  form.  For,  although 
when  only  a  part  of  an  act  is  unconstitutional,  and  that  part  is 
entirely  separable  from  the  remaining  portion,  the  court  will 
limit  its  condemnation  to  the  part  which  conflicts  with  the  con- 
stitution, yet  this  can  not  be  done,  where,  as  in  this  case,  in  a 
single  section,  several  acts  in  relation  to  the  same  subject 
matter,  and  connected  in  one  sentence  are  forbidden,  and  in 
another  section  all  these  acts  are  indiscriminately  declared  to 
be  crimes,  and  one  common  penalty  is  annexed  to  each.  The 
same  provision  can  not  be  both  valid  and  void,  as  would  be  the 
case  if  it  should  be  held  that  the  penalties  imposed  by  section 
four  could  be  enforced  as  to  part  of  the  acts  prohibited  in  sec- 
tion one,  and  not  as  to  others. 

It  may  be  said  that  although  the  legislature  has  not  the  power 
to  annihilate  existing  rights  of  property  in  any  article,  it  may 
nevertheless  make  it  unlawful  to  acquire  such  rights  in  future; 
and  may  therefore  enact  that  all  rights  of  property  in  a  particular 
article,  thereafter  acquired,  shall  be  null,  and  that  the  article 
itself  shall  be  destroyed;  and  hence  that  the  present  law  may  be 
enforced  as  to  all  rights  not  shown  to  have  existed  when  the 
law  took  effect. 

But  conceding  the  power  of  the  legislature  to  make  such  a 
law,  it  can  not  support  the  present  act,  which  operates  indis- 
criminately upon  all  rights  of  property  in  the  article  in  ques- 
tion, without  regard  to  the  time  when  they  were  acquired. 

To  hold  the  law  valid  and  operative  as  to  property  acquired 
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after  it  took  effect,  and  void  as  to  rights  previously  existing, 
would  tend  to  the  constant  recurrence  of  the  question  before 
the  courts  as  to  its  constitutionality,  and  to  repeated  judgments 
of  condemnation  of  the  law.  There  are  serious  objections  to 
this  on  the  grounds  of  public  policy,  which  requires  that  collu- 
sions between  the  different  departments  of  government  should 
be  as  few  and  as  brief  as  possible.  If  the  law  was  so  framed, 
that  proof  on  the  part  of  the  defendant  that  his  rights  of  pro- 
perty involved  in  the  case  had  existed  before  the  act  took  effect, 
could  be  construed  into  a  defence  under  the  act  itself,  this 
objeclion  would  be  removed.  But  it  is  clearly  otherwise.  Such 
proof  would  have  no  tendency  to  exempt  the  defendant  or  his 
property  from  the  penalties  of  the  law,  except  by  calling  upon 
the  court  to  pronounce  it  unconstitutional.  Thus  the  courts 
would  be  required  over  and  over  again  to  declare  the  same 
legislative  provisions  both  valid  and  void,  as  applicable  to 
different  classes  of  cases.  This  has  been  in  some  instances,  but 
with  doubtful  propriety,  tolerated  in  purely  civil  cases,  but 
never,  I  believe,  in  respect  to  penal  and  criminal  legislation. 

It  is  not  only  liable  to  the  objection  already  suggested  of  calling 
into  repeated  action  the  ultimate  judicial  power  of  passing  upon 
the  validity  of  the  acts  of  a  coordinate  branch  of  the  government; 
but  it  would  tend  directly  to  encourage  experimental  legislation. 
If  the  legislature  may  in  a  single  provision  encroach  ad  libitum 
upon  the  constitution,  without  other  effect  than  to  call  upon 
the  courts  to  limit  its  operation  to  cases  within  the  purview  of 
legislative  power,  nearly  all  motive  for  a  careful  regard  of 
constitutional  rights  in  legislation  would  be  removed  and  an 
onerous  burden  imposed  upon  the  courts.  The  general  rule  on 
this  subject  is  that  where  part  of  a  law  is  in  conflict  with  the 
constitution,  and  that  part  is  entirely  separable  from  the  residue, 
so  that  other  portions  of  the  law  can  be  enforced  without  refer- 
ence to  it,  there  the  unconstitutional  part  only  will  be  con- 
demned. But  where  the  legislative  provision  is  indivisible, 
and  the  necessary  discrimination  has,  as  in  this  case,  to  be 
made  at  the  trial,  so  that  the  rights  invaded  can  only  be  pro- 
tected by  repeated  judgments  against  the  validity  of  the  law, 
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although  there  may  be  a  class  of  cases  to  which  it  might  pro- 
perly apply,  the  provision  is  wholly  void.  The  law,  therefore, 
must  be  revised  and  the  proper  discrimination  made,  before  it 
can  be  enforced. 

I  shall  notice  but  a  single  additional  point  arising  upon  that 
portion  of  the  law,  which  is  designed  to  enforce  its  penalties. 

Section  17  contains  important  provisions  which  are  made 
applicable  to  every  prosecution  under  the  act;  and  if  the  law 
is  to  be  revised,  it  is  undoubtedly  desirable  that  the  views  of 
this  court  upon  that  section  should  be  known.  The  question 
arising  upon  it  is  in  my  view  of  greater  importance  than  any 
other  wrhich  the  law  presents;  as  it  goes  to  test  the  value  of 
those  clauses  of  the  constitution,  upon  which  our  rights  of  per- 
sonal security  rest 

The  second  branch  of  the  section  provides  that  upon  the  trial 
of  every  complaint  under  the  act  for  an  unlawful  sale  of  liquor, 
the  defendant  shall  not  be  permitted  to  justify  under  the  second 
section,  (the  only  way  in  which  it  is  possible  to  justify,)  unless 
he  shall:  1.  Admit  the  sale,  which,  by  the  previous  clause,  is 
converted  into  pri ma  facie  evidence  of  guilt:  2.  Swear  to  his 
innocence,  i.  e.  his  belief  as  to  the  use  which  the  purchaser  in- 
tended to  make  of  the  liquor:  and  3.  State  the  reasons  upon 
which  his  belief  was  founded. 

Can  this  provision  be  reconciled  with  that  clause  in  section 
six  article  one  of  the  constitution,  which  provides  that  "in  any 
trial  in  any  court  whatever,  the  party  accused  shall  be  allowed 
to  appear  and  defend  in  person  and  with  counsel,"  taken  in 
connection  with  the  provision  in  the  same  section  that  no  per- 
sons shall  "be  deprived  of  life,  liberty  or  property"  without 
due  process  of  law?"  Of  what  value  is  this  right  "  to  appear 
and  defend"  if  the  legislature  can  clog  it  with  conditions  and 
restrictions,  which  substantially  nullify  the  right?  The  con- 
stitution says,  every  man  shall  have  a  right  "  to  defend."  The 
legislature  says  you  may  defend,  provided  you  first  admit  your- 
self prima  facie  guilty.  Can  these  provisions  be  reconciled? 

In  Greene  \.  Briggs,  (1  Curtis  R.  311,)  Curtis,  J.,  speaking 
of  the  provisions  of  the  constitution  of  Rhode  Island  that  no 
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person  shall  "  be  deprived  of  life,  liberty  or  property,  unless 
by  the  judgment  of  his  peers,  or  the  law  of  the  land,"  says: 
"  The  exposition  of  these  words,  as  they  stand  in  Magna  Charta, 
as  well  as  in  the  American  constitutions,  has  been  that  they 
require  '  due  process  of  law,'  and  in  this  is  necessarily  implied 
and  included  the  right  to  answer  and  contest  the  charge,  arid 
the  consequent  right  to  be  discharged  from  it  unless  it  is 
proved." 

He  subsequently  adds:  "It  follows  that  a  law  which  should 
preclude  the  accused  from  answering  to  and  contesting  the 
charge,  unless  he  should  first  give  security  in  the  sum  of  two 
hundred  dollars,  with  two  sufficient  sureties,  to  pay  all  fines  and 
costs,  and  which  should  condemn  him  to  fine  and  forfeiture 
unheard,  if  he  failed  to  comply  with  this  requisition,  would 
deprive  him  of  his  liberty  or  property,  not  by  the  law  of  the 
land,  but  by  an  arbitrary  and  unconstitutional  exertion  of  the 
legislative  power." 

The  conditions  imposed  upon  the  right  of  defence  by  section 
seventeen  of  our  act  are  far  more  onerous  and  embarrassing, 
than  that  condemned  by  the  learned  justice  in  this  passage,  and 
if  he  is  right,  it  is  impossible  to  sustain  the  section  against 
this  objection. 

It  is  equally  clear  that  it  conflicts  with  another  clause  of  the 
constitution.  Section  six,  article  one,  declares  that  no  person 
"  shall  be  compelled  to  be  a  witness  against  himself."  Section 
seventeen  says  to  the  defendant,  you  shall  not  go  into  your  de- 
fence unless  you  will  not  only  swear  to  your  innocence,  but 
make  yourself  a  witness  and  testify  to  all  the  circumstances 
of  the  case.  This,  for  all  substantial  purposes,  is  compelling 
him  to  be  a  witness  against  himself.  It  is  doing  precisely  that 
against  which  the  object  of  the  constitution  was  to  protect 
him,  viz:  searching  his  conscience  under  the  constraint  of  an 
oath.  There  is  no  difference  between  compelling  a  man  to  be 
sworn,  and  assuming  his  guilt  if  he  refuses;  because  his  re- 
fusal has  precisely  the  same  effect  as  if  he  was  sworn  and  tes- 
tified to  his  own  guilt;  it  convicts  him.  Indeed,  the  provision 


524  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Toynbee. 

is  virtually  compulsory,  as  there  could  scarcely  be  a  more 
effectual  way  of  compelling  a  man  to  be  sworn  than  to  say 
that,  unless  you  consent  you  shall  be  convicted  and  punished 
as  a  criminal.  The  section,  therefore,  is  in  this  respect,  in  ray 
judgment,  a  plain  violation  of  the  constitution. 

But  a  point  of  still  greater  interest  arises  upon  the  first 
branch  of  section  seventeen,  which  provides  that  "  upon  the 
trial  of  any  complaint  commenced  under  any  provision  of  this 
act,  proof  of  the  sale  of  liquor  shall  be  sufficient  to  sustain  an 
averment  of  an  unlawful  sale,  and  proof  of  delivery  shall  be 
prima  facie  evidence  of  sale." 

There  are  two  classes  of  cases  upon  which  this  provision 
operates  with  great  severity.  Although  the  act  does  not  pro- 
hibit the  keeping  of  spirituous  liquor  or  the  giving  it  away,  in 
a  private  dwelling,  yet  by  this  clause,  the  mere  delivery  is 
made  prima  facie  evidence  of  an  unlawful  sale,  without  ex- 
ception as  to  place.  No  one,  therefore,  can  in  his  own  house, 
give  a  glass  of  wine  to  a  friend  without  thereby  affording  prima 
facie,  evidence  to  convict  him  of  misdemeanor.  Other  portions 
of  the  act  purport  to  respect  the  sanctity  of  the  private  dorni- 
cil  of  the  citizen;  but  its  innermost  recesses  are  penetrated  by 
this  provision,  and  acts  of  mere  kindness  or  courtesy  are  con- 
verted into  proof  of  guilt. 

But  the  operation  of  the  section  upon  another  class  is 
equally  onerous.  I  mean  the  class  of  licensed  venders.  Sec- 
tions two  and  three  expressly  authorize  certain  persons  to  sell, 
who  are  required  to  give  ample  security  not  to  violate  any  pro- 
vision of  the  act,  and  yet,  by  force  of  the  clause  in  question, 
every  sale  they  make  affords  prima  facie  evidence  to  convict 
them.  The  act  presumes  against  the  innocence  of  its  own 
selected  agent,  and  will  not  permit  this  presumption  to  be  re- 
butted, until  such  agent  consents  to  make  himself  a  witness  in 
the  case. 

This  provision  raises  the  vital  question  as  to  the  value  of 
that  clause  in  the  constitution  which  secures  to  every  man 
charged  with  crime  a  trial  by  "  due  process  of  law."  The 
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most  important  guaranties  of  individual  right  which  our  con- 
stitution affords,  are  concentrated  in  this  single  phrase.  As 
we  have  already  seen,  the  expression  l<  due  process  of  law  " 
first  appeared  in  a  statute  of  Edward  III,  as  a  paraphrase  of 
the  words  "  by  law  of  the  land  "  per  legem  terra  in  Magna 
Charta;  and  from  that  day  to  this,  both  forms  of  expression  have 
been  held  to  refer  to  the  common  law,  as  distinguished  from 
statutory  enactment. 

Sir  Matthew  Hale  says:  "The  common  law  is  sometimes 
called,  by  way  of  eminence,  lex  terra,  as  in  the  statute  ot 
Magna  Charta,  chap.  29,  where  certainly  the  common  law  is 
principally  intended  by  those  words,  out  per  fegem  terra,  as 
appears  by  the  exposition  thereof  in  several  subsequent  stat- 
utes, and  particularly  in  the  statute  of  28  Edward  III,  chap.  3, 
which  is  but  an  exposition  and  explanation  of  that  statute." 
(1  Hole's  Hist.  Com.  Low,  128.) 

Lord  Coke  also  in  his  commentary  upon  Magna  Charta,  puts 
the  same  construction  upon  the  words.  (2  Inst.  45,  50.) 

The  courts  in  this  country  have  held  the  same.  Chief  Jus- 
tice Ruffin,  speaking  of  this  clause  in  the  constitution  of 
North  Carolina,  in  the  case  of  Ho/ce  v.  Henderson,  (4  Dev.  1,) 
says  that  "  such  legislative  acts  as  profess  in  themselves 
directly  to  punish  persons,  or  to  deprive  the  citizen  of  his  pro- 
perty, without  trial,  before  the  judicial  tribunals,  and  a  decision 
upon  the  matter  of  right,  as  determined  by  the  laws,  under 
which  it  vested,  according  to  the  course,  mode  and  usages  of 
the  common  law,  as  derived  from  our  forefathers,  are  not  effect- 
ually laws  of  the  land  for  these  purposes." 

To  the  same  effect  is  the  language  of  Judge  Bronson  in 
Taylor  v.  Porter,  (4  Hill,  140,)  where,  in  speaking  of  section 
one,  article  seven  of  the  constitution  of  1821,  he  says:  "  The 
meaning  of  the  section  then  seems  to  be,  that  no  member  of 
the  state  shall  be  disfranchised,  or  deprived  of  any  of  his  rights 
or  privileges,  unless  the  matter  shall  be  adjudged  against  him 
upon  trial  had  according  to  the  course  of  the  common  law." 

If  this   interpretation    is  correct,  and   it  is  sustained  as  well 
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by  history  as  by  judicial  authority,  the  clause  in  question 
was  intended  to  secure  to  every  citizen,  the  benefit  of 
those  rules  of  the  common  law,  by  which  judicial  trials  are 
regulated;  and  to  place  them  beyond  the  reach  of  legislative 
subversion.  They  are  indeed  virtually  incorporated  into  the 
constitution  itself,  and  made  thereby  a  part  of  the  paramount 
law.  Trials,  therefore,  at  least  such  as  are  criminal,  are  to  be 
regulated  and  conducted  in  their  essential  features,  not  by 
statutes,  but  by  the  common  law.  This  the  constitution  guar- 
antees. Precisely  how  far  the  legislature  may  go,  in  changing 
the  modes  and  forms  of  judicial  proceeding,  I  shall  not  attempt 
to  define,  but  I  have  no  hesitation  in  saying  that  they  can  not 
subvert  that  fundamental  rule  of  justice,  which  holds,  that 
every  man  shall  be  presumed  innocent  until  he  is  proved  guilty. 
This  rule  will  be  found  specifically  incorporated  into  many  of 
our  state  constitutions,  and  is  one  of  those  rules  which  in  our 
constitution  are  compressed  into  the  brief,  but  significant 
phrase,  "  due  process  of  law." 

Can  section  seventeen  be  reconciled  with  this  rule?  It  pro- 
vides, that  upon  every  prosecution  under  the  act,  proof  of  a  sale 
of  liquor  shall  sustain  an  averment  of  an  unlawful  sale,  and 
proof  of  delivery  shall  be  prima  facie  evidence  of  a  sale.  It 
is  plain,  that  at  common  law,  the  legal  presumption  would  be 
directly  the  reverse  of  that  declared  by  the  act.  Where  the 
common  law  would  presume  innocence,  this  act  presumes 
guilt.  Either  the  guaranty  of  a  judicial  trial  according  to 
the  course  of  the  common  law  is  a  nullity,  or  this  provision  is 
void. 

But  I  am  prepared  to  go  further,  and  to  hold,  that  all  those 
fundamental  rules  of  evidence,  which  in  England  and  in  this 
country,  have  been  generally  deemed  essential  to  the  due  ad- 
ministration of  justice,  and  which  have  been  acted  upon  and 
enforced  by  every  court  of  common  law  for  centuries,  are 
placed  by  the  constitution  beyond  the  reach  of  legislation. 
They  are  but  the  rules  which  reason  applies  to  the  investigation 
of  truth,  and  are  of  course  in  their  nature  unchangeable.  If  it 
does  not  follow,  that,  to  determine  what  they  are,  as  applica- 
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ble  to  judicial  proceedings,  is  a  judicial  and  not  a  legislative 
power,  still  they  must  necessarily  be  included  in  the  phrase 
"  due  process  of  law."  If  this  be  not  the  true  interpretation 
of  the  constitution,  if  the  legislature  in  addition  to  declaring 
what  acts  and  what  intentions  shall  be  criminal,  can  also  dic- 
tate to  courts  and  juries  the  evidence,  and  change  the  legal 
presumptions  upon  which  they  shall  convict  or  acquit,  there  is 
no  barrier  to  legislative  despotisms,  and  the  separation  of  the 
legislative  and  judicial  departments  of  the  government,  the 
guaranty  of  trial  by  jury,  and  of  a  trial  according  to  the  course 
of  common  law,  have  all  failed  to  afford  any  substantial  secu- 
rity to  individual  rights. 

I  am  unable,  therefore,  to  resist  the  conviction  that  in  both 
branches  of  section  seventeen  the  legislature  has  transcended 
the  just  limits  of  its  power,  and  trenched  upon  the  constitu- 
tional province  of  the  judiciary. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

A.  S.  JOHNSON,  J. — The  defendant  was  arrested  by  a  police- 
man of  the  city  of  Brooklyn  and  carried  before  a  police  justice 
of  that  city,  and  was  there  charged  with  having  sold  and  kept 
for  sale,  and  having  in  his  possession  with  an  intent  to  sell, 
intoxicating  liquor,  viz:  brandy  and  champagne.  The  coin- 
plaint  was  made  in  writing  and  on  oath,  and  stated  in  addition 
to  the  matters  already  mentioned,  that  the  complainant  saw 
Toynbee  actually  engaged  in  selling  intoxicating  liquor,  to 
wit:  brandy,  in  violation  of  the  act  for  the  prevention  of  in- 
temperance, pauperism  and  crime;  that  the  offence  consisted 
in  selling  one  glass  of  brandy  and  one  bottle  of  champagne; 
that  the  complainant  arrested  Toynbee  and  had  brought  him 
before  the  justice  to  answer  the  charge;  and  that  at  the  same 
time  and  place  he  seized  the  said  brandy  and  champagne 
and  the  bottles  in  which  they  were  contained,  and  had 
stored  the  same  in  some  convenient  place  to  be  disposed  of  ac- 
cording to  the  act  before  mentioned.  The  defendant  asked  to 
be  discharged,  upon  the  ground  that  the  act  was  unconstitu- 
tional, and  upon  the  further  ground  that  the  complaint  did  not 
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sel  forth  facts  enough  to  show  that  any  offence  had  been  com- 
mitted by  the  del'endant.  His  application  was  denied.  He 
then  objected  to  being  tried  by  a  court  of  Special  Sessions, 
and  offered  bail  for  his  appearance  at  the  next  court  having 
criminal  jurisdiction.  The  justice  overruled  his  objection,  re- 
fused to  take  bail  and  required  the  defendant  to  plead.  Upon 
his  plea  of  not  guilty,  evidence  was  given  showing  that  he 
kept  a  tavern,  in  the  bar  room  of  which  he  had  sold  a  glass  of 
brandy  and  a  bottle  of  champagne  as  mentioned  in  the  com- 
plaint, and  that  the  champagne  was  imported  liquor.  The  court 
found  him  guilty  of  selling  and  having  in  his  possession  with 
intent  to  sell  intoxicating  liquors,  as  charged  in  the  complaint, 
adjudged  him  guilty  of  a  misdemeanor,  imposed  upon  him  a 
fine  of  $50  and  $5*87  for  costs,  and  committed  him  until  the 
fine  and  costs  should  be  paid,  for  not  exceeding  fifty-six  days; 
and  further  adjudged  that  the  liquor  seized  was  forfeited  and 
that  a  warrant  should  be  issued  for  its  destruction. 

Upon  appeal  to  the  Supreme  Court,  at  general  term  in  the 
second  district,  the  judgment  was  reversed.  From  that  judg- 
ment of  reversal  an  appeal  has  been  taken  to  this  court. 

This  proceeding  was  instituted  under  the  provisions  of  the 
act  for  the  prevention  of  intemperance,  pauperism  and  crime. 
The  sections  which  particularly  relate  to  it  are  substantially 
these,  omitting  such  parts  as  do  not  bear  upon  this  particular 
case:  "  It  shall  be  the  duty  of  every  sheriff,  under  sheriff, 
deputy  sheriff,  constable,  marshal  or  policeman,  to  arrest  any 
person  whom  he  shall  see  actually  engaged  in  the  commission 
of  any  offence  in  violation  of  the  first  section  of  this  act,  and 
to  seize  all  liquor  kept  in  violation  of  said  section,  at  the  time 
and  place  of  the  commission  of  such  offence,  together  with  the 
vessels  in  which  the  same  is  contained,  and  forthwith  to  con- 
vey such  person  before  any  magistrate  of  the  same  city  or 
town,  to  be  dealt  with  according  to  law,  and  to  store  the  liquor 
and  vessels  so  seized  in  some  convenient  place,  to  be  disposed 
of  as  hereinafter  provided.  It  shall  be  the  duty  of  every 
officer  by  whom  any  arrest  and  seizure  shall  be  made,  under 
this  section,  to  make  complaint  on  oath  against  the  person 
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arrested,  and  to  prosecute  such  complaint  to  judgment  and 
execution."  (Laws  of  1855,  p.  340,  8>'c.  §  12.)  "  All  liquors 
and  vessels  in  which  they  are  contained,  which  shall  have  been 
found  and  seized  in  the  possession  of  any  person,  who  shall 
have  been  arrested  for  violating  any  provision  of  the  first  sec- 
tion and  not  claimed  by  any  other  person,  shall,  upon  conviction 
of  such  person  of  such  offence,  be  adjudged  forfeited."  (Sec. 
13.)  When  any  liquor  seized  under  any  provision  of  the  act 
shall  be  adjudged  forfeited  as  provided  in  any  section  of  the 
act,  it  shall  be  the  duty  of  the  magistrate  (after  the  determina- 
tion is  become  final,)  forthwith  to  issue  a  warrant  commanding 
that  the  liquor  be  destroyed.  The  officer  to  whom  the  warrant 
shall  be  delivered,  is  to  destroy  it  and  make  a  return  of  the 
destruction,  and  then  an  execution  is  to  be  issued  to  sell  the 
vessels  which  contained  the  liquor.  (Sec.  10.)  Every  justice 
of  the  peace,  police  justice,  county  judge,  city  judge  (certain 
other  officers  in  New  York,)  and  in  all  cities  where  there  is  a 
Recorder's  Court,  the  recorder,  has  power  to  issue  process,  to 
hear  and  determine  charges  and  punish  for  all  offences  under 
the  act  and  to  hold  courts  of  Special  Sessions  for  the  trial  of 
such  offences.  The  section  proceeds:  "  such  court  of  Special 
Sessions  shall  not  be  required  to  take  the  examination  of  any 
person  brought  before  it  upon  charge  of  an  offence  under  the 
act,  but  shall  proceed  to  trial  as  soon  thereafter  as  the  com- 
plainant can  be  notified."  Power  to  adjourn,  for  good  cause,  is- 
given  for  not  exceeding  twenty  days.  At  the  time  of  joining, 
issue,  and  not  after,  either  party  may  demand  trial  by  jury,  in 
which  case  the  magistrate  is  to  cause  a  jury  to  be  summoned 
and  empanneled,  as  in  other  criminal  cases  in  courts  of  Special 
Sessions.  (Sec.  5.)  No  person  who  shall  have  been  convicted 
of  any  offence  against  any  provision  of  the  act,  or  who  shall 
be  engaged  in  the  sale,  or  keeping  of  intoxicating  liquors, 
contrary  to  the  act,  shall  be  competent  to  act  as  a  juror  upon 
any  trial  under  any  provision  of  the  act.  (Sec.  16.)  Upon  the 
trial  of  any  complaint  under  the  act,  proof  of  the  sale  of  liquor 
shall  be  sufficient  to  sustain  an  averment  of  an  unlawful  sale,. 
VOL.  II.  67 
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and  proof  of  delivery  shall  be  priraa  facie  evidence  of  sale. 
(Sec.  17.)  A  violation  of  any  provision  of  the  first  section,  is 
made  a  misdemeanor.  The  guilty  party  is  to  forfeit  all  liquors 
kept  by  him  in  violation  of  the  section  and  is  to  be  further 
punished  by  a  fine  of  $50,  for  the  first  offence;  for  the  second, 
by  a  fine  of  $100  and  thirty  days'  imprisonment;  for  the  third 
and  every  subsequent  offence,  by  a  fine  not  less  then  $100,  nor 
more  than  $250,  and  by  imprisonment  for  not  less  than  three, 
nor  more  than  six  months.  The  defendant  is  likewise  to  pay 
all  costs  and  fees  provided  in  the  act,  and  in  default  of  pay- 
ment of  any  such  fine,  costs  and  fees,  or  any  part  thereof,  the 
defendant  is  to  be  committed  until  the  same  are  paid,  "  not 
less  than  one  day  per  dollar  of  the  amount  unpaid."  (Sec.  4.) 
Such  is  the  machinery  of  legal  process  by  which  according  to 
the  act,  any  person  who  violates  the  prohibition  of  the  first 
section  is  to  be  brought  to  punishment,  when  the  proceeding 
takes  the  form  of  a  personal  prosecution.  Other  and  not  less 
stringent,  and  extraordinary  methods  of  procedure,  are  pro- 
vided when  the  prosecution  is  directed  against  the  liquor  alone, 
to  procure  its  destruction.  With  these,  however,  we  have  in 
•this  case  no  cause  to  occupy  ourselves. 

The  prohibitory  clause  itself,  upon  which  these  proceedings 
are  founded,  constitutes  the  first  section.  Omitting  certain 
exceptions  from  the  prohibition,  which  will  be  afterwards 
-noticed,  it  provides  that  intoxicating  liquor  shall  not  be  sold, 
or  kept  for  sale,  or  kept  with  intent  to  be  sold,  by  any  person 
in  any  place  whatsoever.  That  it  shall  not  be  given  away, 
nor  be  kept  with  intent  to  be  given  away  in  any  place 
whatsoever,  except  in  a  dwelling  house,  in  no  part  of  which 
any  tavern,  store,  grocery,  shop,  boarding  house  or  victualing 
house,  or  room  for  gambling,  dancing,  or  other  public  amuse- 
ment or  recreation  of  any  kind  is  kept,  that  it  shall  not  be  kept 
or  deposited  in  any  place  whatsoever,  except  in  such  a  dwelling 
house  as  is  above  described,  or  for  sacramental  purposes  in  a 
church  or  place  of  worship;  or  in  a  place  where  either  some 
chemical,  or  mechanical  or  medicinal  art,  requiring  the  use  of 
liquor,  is  carried  on  as  a  regular  branch  of  business,  or  while 
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in  actual  transportation  from  one  place  to  another,  or  stored  in 
a  warehouse  prior  to  its  reaching  the  place  of  its  destination. 
By  an  exception  in  this  same  section,  liquor  may  be  given 
away  as  a  medicine  by  physicians  pursuing  the  practice  of 
medicine  as  a  business,  or  for  sacramental  purposes.  The 
section  concludes  with  a  provision,  that  it  shall  not  apply  to 
liquor,  the  right  to  sell  which  in  this  state  is  given  by  any  law 
or  treaty  of  the  United  States. 

By  sections  2  and  3,  persons  answering  the  description, 
doing  the  acts  and  taking  the  oaths  prescribed  theeinr  may 
be  licensed  to  keep  for  sale  and  sell  intoxicating  liquor  and 
alcohol,  for  mechanical,  chemical  or  medicinal  purposes,  and 
wine  for  sacramental  use. 

By  section  22,  the  act  is  not  to  be  construed  to  prevent  the 
sale  of  cider  in  quantities  not  less  than  ten  gallons;  nor  to 
prevent  the  manufacturer  of  alcohol,  or  of  pure  wine  from  grapes 
grown  by  him,  from  keeping  or  from  selling  such  alcohol  or 
wine  nor  the  importer,  of  foreign  liquor,  from  keeping  or 
selling  the  same  in  the  original  packages,  to  any  person  au- 
thorized by  the  act  to  sell  such  liquors;  nor  to  prohibit  the 
manufacture  or  keeping  for  sale,  nor  from  selling  burning 
fluids  of  any  kind,  perfumery,  essences,  drugs,  varnishes,  nor 
any  other  article  which  may  be  composed  in  part  of  alcohol, 
or  other  spirituous  liquors,  if  not  adapted  to  use  as  a  beverage, 
or  in  evasion  of  this  act. 

The  foregoing  clauses  contain,  in  substance,  the  prohibition 
of  the  act  with  the  exceptions  which  qualify  its  effect. 

Two  other  provisions  are  necessary  to  be  quoted  as  they 
bear  upon  the  rights  which  the  owner  of  liquor  has  in  it  and 
the  modes  in  which  he  may  assert  those  rights.  The  first  is  at 
the  close  of  section  16,  and  declares  "  that  no  person  shall 
maintain  an  action  to  recover  the  value  or  possession  of  any 
intoxicating  liquor  sold  or  kept  by  him,  which  shall  be  pur- 
chased, taken,  detained,  or  injuied  by  any  other  person,  unless 
he  shall  prove  that  such  liquor  was  sold  according  to  the  pro- 
visions of  the  act,  or  was  lawfully  kept  and  owned  by  him. 
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The  other  clause  is  at  the  end  of  section  24,  and  provides  that 
"  all  liquor  kept  in  violation  of  any  provision  of  the  act  shall 
be  deemed  and  is  thereby  declared  to  be  a  public  nuisance." 

The  question  whether  this  act  is  within  the  authority  con- 
ferred by  the  people  of  this  state  upon  the  legislature,  or 
whether  it  is  in  conflict  with  the  restraints  which  the  people 
have  in  the  constitution  imposed  upon  the  law  making  power, 
is  presented  by  the  case  before  us.  It  is,  perhaps,  not  absolutely 
necessary  to  the  decision  of  the  cause,  that  we  should  pass  upon 
this  question  in  its  broadest  aspect.  It  has  not  been  usual  for 
the  courts  of  the  United  States  to  consider  questions  of  con- 
stitutional law,  when  the  particular  case  before  them  could  be 
disposed  of  on  other  grounds.  I  have  no  doubt  that  this 
practice  is  grounded  upon  a  wise  consideration  of  the  delicate 
nature  of  the  authority  which  courts  of  justice  exercise  in 
declaring  the  acts  of  the  legislative  power  void  as  being 
in  conflict  with  the  constitution.  The  practice,  however, 
rests  in  the  discretion  of  the  judges,  and  may  therefore  be  de- 
parted from  when  the  public  interests  seem  to  require  that 
course.  It  is  not  unknown  to  us  that  much  controversy  has 
existed  in  respect  to  the  constitutionality  of  this  law,  and  that 
the  whole  body  of  the  community  is  divided  in  opinion  upon 
it;  that  these  different  opinions  are  maintained  with  great 
ardor  by  those  who  entertain  them,  and  that  very  important 
interests,  both  public  and  private,  depend  upon  the  solution 
which  the  question  shall  receive  at  our  hands.  The  question 
has  been  presented  to  the  Supreme  Court,  at  different  general 
terms,  and  conflicting  decisions  have  resulted,  so  that  no  private 
person,  nor  any  public  officer,  can  say  what  is  his  duty  in  the 
premises.  This  state  of  things  not  only  allows  us  to  depart  from 
the  ordinary  practice,  but  in  my  judgment  makes  it  our  imperative 
duty  to  consider,  and  finally  dispose  of  the  question  involved. 

In  this  state  all  power  which  is  exercised  over  the  people  is 
derived  from  them,  whether  it  be  legislative,  executive  or  judi- 
cial; they  have  conferred  it,  or  it  can  have  no  legal  existence. 
To  the  legislature  they  have  entrusted  "  the  legislative  power 
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of  this  state,"  as  the  words  of  their  grant  declare,  (Const.,  art. 
3,  §  1.)  In  the  same  instrument  they  have  imposed  upon  all 
the  agents  to  whom  they  have  committed  the  powers  of  the 
government  certain  restrictions,  which  by  the  intrinsic  and 
original  power  of  the  people  limit  the  exercise  of  authority. 
Some  of  these  restrictions  are  in  terms  imposed  upon  the  legis- 
lative power;  others  equally  restrictive  upon  legislative  and 
executive  authority,  are  expressed  in  the  form  of  declarations 
of  rights  belonging  to  the  people. 

In  my  judgment,  legislative  power  is  subject  to  no  other 
control.  In  every  organized  society  there  must  exist  some- 
where an  ultimate  power  of  determining  what  the  interest  of 
the  people  require,  which  power  having  been  exercised,  its 
decision  is  subject  to  no  review,  save  by  the  whole  body  of  the 
society.  Upon  no  part  of  human  action  does  the  law  operate 
more  directly,  or  more  legitimately  than  in  respect  to  actions 
which  are  regarded  as  hostile  to  the  public  welfare.  In  respect 
to  such  actions,  where  no  constitutional  limit  is  imposed  upon 
legislative  power,  legislation  is  supreme.  The  right  to  make 
such  laws  lies  at  the  very  foundation  of  society  and  is  intrusted, 
and  ought  to  be  intrusted,  as  I  think,  to  the  law  making  power. 
The  determination  as  to  what  actions  shall  be  forbidden,  neces- 
sarily involves  discretion,  to  be  exercised  in  view  of  all  the 
circumstances  which  at  the  time  are  operating  upon  the  welfare 
of  the  people.  Of  such  questions  the  legislature  which  exer- 
cises the  power  of  the  people,  which  is  in  immediate  commu- 
nication with  them,  which  knows  both  their  desires  and  their 
needs,  is  the  ultimate  judge.  I  am  speaking  solely  of  the  ques- 
tion of  power.  I  am  not  to  judge  of  the  wisdom  of  the  laws 
under  review,  or  of  their  reasonableness  or  abstract  justice. 
Sitting  in  the  exercise  of  mere  judicial  power,  which  is  strictly 
limited  to  answering  the  question,  what  is  the  law,  and  has  not 
been  entrusted  with  saying  what  it  ought  to  be,  I  have  no 
authority  to  weigh  the  justice  of  legislation  and  to  allow  or 
disallow  it  as  I  shall  find  the  scale  to  turn.  Certainly  that 
which  the  interest  and  welfare  of  the  people  required  to  be 
made  law,  was  proper  to  be  enacted,  and  was  within  the  scope 
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of  legislative  power  if  no  constitutional  inhibition  exists.  If 
a  court  is  to  judge  of  such  a  question  at  all,  it  must  go  over  the 
same  field  upon  which  the  legislature  has  acted.  It  must  con- 
sider the  occasion  of  the  law,  the  existence  of  the  evil,  the 
suitableness  of  the  remedy.  "  A  person  exercising  a  judicial 
capacity,  is  neither  to  apply  to  original  justice,  nor  to  a  discre- 
tionary application  of  it.  He  goes  to  justice  and  discretion 
only  at  second  hand,  through  the  medium  of  some  superiors. 
He  is  to  work  neither  upon  his  opinion  of  the  one,  nor  of  the 
other,  but  upon  a  fixed  rule,  of  which  he  has  not  the  making,  but 
singly  and  solely  the  application  to  the  case."  Whether  a  given 
action  shall  be  prohibited,  and  under  what  penalty,  whether 
loss  of  life,  or  liberty  or  of  fine,  must  depend  upon  an  infinite 
variety  of  facts,  and  upon  the  consideration  of  the  evil  the 
action  occasions  or  is  likely  to  occasion  to  the  people.  What 
machinery  has  a  court  of  justice  sitting  to  determine  questions 
of  law,  with  which  to  investigate  such  a  question?  Upon  this 
subject  I  can  add  nothing  to  the  strength  and  clearness  with 
which,  that  which  I  regard  as  the  true  legal  view  of  the  powers 
and  duties  of  judges,  is  stated  by  Senator  Verplanck  in  Cochran 
v.  Van  Surlay,  (20  Wend.  381.)  "  It  is  difficult  upon  any  general 
principles  to  limit  the  omnipotence  of  the  sovereign  legislative 
power,  by  judicial  interposition,  except  so  far  as  the  express 
words  of  a  written  constitution  give  that  authority.  There 
are  indeed  many  dicta,  and  some  great  authorities,  holding  that 
acts  contrary  to  the  first  principles  of  right,  are  void.  The 
principle  is  unquestionably  sound,  as  the  governing  rule  of  a 
legislature  in  relation  to  its  own  acts,  or  even  those  of  a  pre- 
ceding legislature.  It  affords  a  safe  rule  of  construction  for 
courts  in  the  interpretation  of  laws  admitting  of  any  doubtful 
construction,  to  presume  that  the  legislature  could  not  have 
intended  an  unequal  and  unjust  operation  of  its  statutes  Such 
a  construction  ought  never  to  be  given  to  legislative  language, 
if  it  be  susceptible  of  any  other  more  conformable  to  justice; 
but  if  the  words  be  positive  and  without  ambiguity,  I  can  find 
no  authority  for  a  court  to  vacate  or  repeal  a  statute  on  that 
ground  alone.  But  it  is  only  in  express  constitutional  provi- 
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sions,  limiting  legislative  power  and  controling  the  temporary 
will  of  a  majority  by  a  permanent  and  paramount  law,  settled 
by  the  deliberate  wisdom  of  the  nation,  that  I  can  find  a  safe 
and  solid  ground  for  the  authority  of  courts  of  justice  to  declare 
void  any  legislative  enactment." 

From  a  pretty  early  period  the  evils  of  drunkenness  have 
attracted  legislative  attention.  Frequent  instances  of  legisla- 
tion on  the  subject  are  to  be  found  among  the  English  and  our 
colonial  laws.  With  these  examples  and  with  the  constant 
practice  of  our  own  government  in  restraining  sales  of  liquor 
in  small  quantities,  except  by  license,  I  feel  it  difficult  to  un- 
derstand how  it  can  be  maintained  that  the  use  of  intoxicating 
liquors  is  not  a  subject  upon  which  legislation  can  constitution- 
ally take  place,  to  prevent  injuries  to  the  health  and  morals  of 
the  people;  and  if  it  is  a  proper  subject  of  legislation  at  all,  I 
do  not  know  where  is  to  be  found  (unless  in  the  constitution) 
any  fixed  rule  by  which  a  court  can  undertake  to  say  that  the 
absolute  use  of  liquors  as  a  beverage,  would  be  beyond  the 
authority  of  the  legislature.  Nor  do  I  find  in  the  constitution 
any  thing  which  can  be  applied  to  restrain  the  passage  or  affect 
the  validity  of  such  a  law.  Certainly  the  declaration  that  "  no 
person  shall  be  deprived  of  life,  liberty  or  property,  without 
due  process  of  law,"  nor  that  other,  "no  member  of  this  state 
shall  be  disfranchised  or  deprived  of  any  of  the  rights  or  privi- 
leges secured  to  any  citizen  thereof,  unless  by  the  law  of  the 
land  or  the  judgment  of  his  peers,"  would  have  no  application 
to  such  a  law.  The  right  to  drink  liquor  stands  upon  no  higher 
ground  than  the  right  to  do  many  other  things  which  the  legis- 
lature finds  contrary  to  the  public  welfare,  and  can  scarcely  be 
secured  under  those  general  words,  unless  upon  grounds  that 
would  completely  tie  the  hands  of  the  legislature  from  nearly 
all  interference  with  the  conduct  of  men.  But  the  legislature 
have  not  seen  fit  to  put  their  lislation  into  this  form.  They 
have  not  directly  prohibited  the  use  of  liquors  as  a  beverage, 
but  have  attempted  to  bring  about  the  result  which  they  had 
in  view  by  forbidding  substantially  the  traffic  in  liquors,  except 
for  other  purposes  than  drinking.  This  prohibition,  if  enforced, 
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would  have  a  clear  tendency  to  prevent  the  use  of  liquor  as  a 
drink,  because  it  would  render  the  procurement  of  it  for  any 
such  purpose  nearly  impossible,  unless  the  seller  should  violate 
the  law.  Indeed,  the  only  ways  in  which  liquors  could  be 
procured  by  any  person,  without  an  infraction  of  the  law 
by  some  one,  upon  the  construction  put  by  the  prosecution 
upon  the  terms  of  the  act,  would  be  either  to  manufacture  them, 
or,  perhaps,  to  buy  from  an  importer  in  the  original  packages 
of  importation.  If  the  law  in  question  went  no  further  than  to 
impose  such  a  prohibition  upon  sales,  operating  alike  upon  all 
the  inhabitants  of  the  state,  I  should  find  it  difficult  to  say  that 
it,  by  its  own  mere  force,  deprived  any  person  of  his  liberty  or 
property,  within  the  meaning  of  the  constitution.  Such  a  law 
would  clearly  diminish  the  value  of  the  property,  nay  almost 
deprive  it  of  value  and  render  it  nearly  useless,  within  this  state 
for  the  purposes  of  traffic,  for  which  it  was  mostly  acquired, 
but  it  would  not  touch  the  thing,  nor  would  it  destroy  the 
property,  considering  that  term  in  its  legal  sense  as  descriptive 
of  those  rights  which  men  acquire  to  and  over  things,  and 
which  constitute  the  legal  notion  of  property. 

It  is  quite  obvious  that  the  end  which  the  legislature  had  in 
view,  assuming  that  to  have  been  the  prevention  of  the  evils 
of  drinking,  may  be  attained  by  direct  and  also  by  indirect  mea- 
sures. For  instance,  prohibiting  intoxication  would  be  one 
means.  Prohibiting  drinking  at  all  would  be  another,  one 
degree  more  remote.  Prohibiting  the  sale  for  drinking,  is  still 
more  remote.  So  legislation  may  be  carried  on  farther  and 
farther  from  the  object  directly  in  view,  as  by  prohibiting  the 
sale  for  any  purpose,  prohibiting  the  manufacture,  prohibiting 
even  the  existence  of  liquor,  or  even  of  those  things  from  which 
liquor  can  be  produced.  Now,  though  the  general  purpose  is 
entirely  legitimate  and  within  the  scope  of  legislative  authority, 
«nd  though  direct  legislation  for  the  attainment  of  that  end 
might  be  free  from  objection,  yet  it  by  no  means  follows  that 
measures  operating  remotely,  though  conducive  to  the  end  in 
view,  may  not  violate  the  restraints  of  the  constitution.  The 
purpose,  origin  and  history  of  declaratory  bills  of  rights,  are 
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admirably  stated  by  Chancellor  Kent  in  his  commentaries.  (§  1, 
2  Kent  Com.  1.)  After  stating  that  the  absolute  rights  of  indi- 
viduals may  be  resolved  into  the  right  of  personal  security,  the 
right  of  personal  liberty,  and  the  right  to  acquire  and  enjoy 
property,  he  says:  "  These  rights  have  been  justly  considered, 
and  frequently  declared  by  the  people  of  this  country,  to  be 
natural,  inherent  and  inalienable."  After  showing  how  early 
and  how  strenuously  they  were  asserted  by  our  colonial  ances- 
tors, he  says,  that  "  upon  the  formation  of  the  several  state 
constitutions,  after  the  colonies  had  become  independent  states, 
it  was  in  most  instances  thought  proper  to  collect,  digest  and 
declare  in  a  precise  and  definite  manner,  and  in  the  shape  of 
abstract  propositions  and  elementary  maxims,  the  most  essen- 
tial articles  appertaining  to  civil  liberty  and  the  natural  rights 
of  mankind."  (p.  7.) 

"  But  the  necessity,  in  our  representative  republics  of  these 
declaratory  codes,  has  been  frequently  questioned,  inasmuch  as 
the  government  in  all  its  parts,  is  the  creation  of  the  people, 
and  every  department  of  it  is  filled  by  their  agents  duly  chosen 
or  appointed  according  to  their  will,  and  made  responsible  for 
maladministration.  It  may  be  observed  on  the  one  hand  that 
no  gross  violation  of  those  absolute  private  rights  which  are 
clearly  understood,  and  settled  by  the  common  reason  of  man- 
kind, is  to  be  apprehended  in  the  ordinary  course  of  public 
affairs;  and  as  to  extraordinary  instances  of  faction  and  tur- 
bulence, and  the  corruption  and  violence  which  they  necessarily 
engender,  no  parchment  checks  can  be  relied  on  as  affording, 
under  such  circumstances,  any  effectual  protection  to  public 
liberty.  When  the  spirit  of  liberty  has  fled,  and  truth  and 
justice  are  disregarded,  private  rights  can  be  easily  sacrificed 
under  the  forms  of  law.  On  the  other  hand,  there  is  weight 
due  to  the  consideration,  that  a  bill  of  rights  is  of  real  efficacy 
in  controlling  the  excesses  of  party  spirit.  It  serves  to  guide 
and  enlighten  public  opinion,  and  to  render  it  more  quick  to 
detect,  and  more  lesolute  to  resist  attempts  to  disturb  private 
right.  It  requires  more  than  ordinary  hardiness  and  audacity 
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of  character,  to  trample  down  principles,  which  our  ancestors 
cultivated  with  reverence,  which  we  imbibed  in  our  early  edu- 
cation, which  recommend  themselves  to  the  judgment  of  the 
world  by  their  truth  and  simplicity  and  which  are  constantly 
placed  before  the  eyes  of  the  people,  accompanied  with  the 
imposing  force  and  solemnity  of  a  constitutional  sanction. 
Bills  of  rights  are  part  of  the  muniments  of  freemen,  showing 
their  title  to  protection.  (2  Kent  Com.  8.) 

The  clauses  of  the  bill  of  rights  before  cited,  together  with 
the  provisions  in  respect  to  jury  trials,  contain  the  substance 
of  the  provisions  of  chapter  twenty-nine  of  Magna  Charta. 
These  clauses  have  always  received  a  large  and  liberal  inter- 
pretation in  favor  of  private  rights  and  against  power. 

The  expression,  "  by  the  law  of  the  land,"  is  interpreted  by 
Lord  Coke  to  mean,  "  by  the  due  course  and  process  of  law;" 
(2  Inst.,  46,)  and  this  last  expression  is  afterwards  expounded 
to  mean  by  indictment  or  presentment  of  good  and  lawful  men, 
where  such  deeds  be  done  in  due  manner,  or  by  writ  original 
at  the  common  law.  (2  Ins.  50.)  In  Taylor  v.  Porter,  (4  Hill, 
140)  and  in  Embury  v.  Connor,  (3  Comst.  511,)  the  meaning 
of  these  words  was  considered,  byBronson,  J.,  in  the  Supreme 
Court  and  by  Jewett,  J.  in  this  court,  and  they  agree  in  the 
opinion  that  at  the  least  "  due  process  of  law  "  imports  a  judi- 
cial trial,  and  not  a  mere  declaration  of  legislative  will,  by  the 
passing  of  a  law.  They  agreed  further  in  holding  as  both 
those  courts  held,  that  though  private  property  could  be  taken 
for  public  use  upon  just  compensation,  yet  for  uses  not  public 
it  could  not  be  taken  at  all  —  neither  by  an  act  of  legislation, 
nor  in  any  other  manner;  or  as  Judge  Bronson  expressed  him- 
self, speaking  with  reference  to  that  case  of  Taylor  v.  Porter, 
which  presented  the  question  of  the  constitutionality  of  taking 
a  man's  land  to  make  a  private  road,  "  when  one  man  wants 
the  property  of  another,  I  mean  to  say  that  the  legislature  can 
not  aid  him  in  making  the  acquisition."  The  same  doctrine, 
in  substance,  as  to  the  authority  of  the  legislature  was  affirmed 
in  this  court  in  Powers  v.  Bergen,  (2  Seld.  358,)  where  the 
question  arose  upon  an  act  of  the  legislature  authorizing  a  sale 
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of  lands  by  trustees  not  authorized  by  the  will  creating  ihe 
trust.  No  necessity  for  the  act  of  Ihe  legislature  appeared 
either  in  the  statute  or  aside  from  it,  either  on  account  of  the 
infancy  or  other  incapacity  of  the  persons  living  who  had 
vested  or  contingent  interests  in  the  estate,  and  the  court  held 
that  the  act  was  not  within  the  powers  delegated  to  the  legis- 
lature, and  that  the  sale  in  pursuance  of  it  conferred  no  title. 
In  that  case  Judge  Jewett,  who  gave  the  opinion  of  the  court, 
cites  with  approbation  the  language  of  Judge  Story,  in  Wil- 
kinson v.  Leland,  (2  Peters,  657.}  who  says:  "  The  fundamental 
maxims  of  a  free  government  seem  to  require  that  the  rights 
of  personal  liberty  and  private  property  should  be  held  sacred. 
At  least  no  court  of  justice  in  this  country  would  be  warranted 
in  assuming  that  the  power  to  violate  and  disregard  them,  a 
power  so  repugnant  to  the  common  principles  of  justice  and 
civil  liberty,  lurked  under  any  general  grant  of  legislative  au- 
thority, or  ought  to  be  implied  from  any  general  expressions 
of  the  will  of  the  people.  The  people  ought  not  to  be  pre- 
sumed to  part  with  rights  so  vital  to  their  security  and  well- 
being,  without  very  strong  and  direct  expressions  of  such  an 
intention."  The  same  construction  was  again  given  to  these 
words  "  clue  process  of  law,"  by  Denio  and  Edwards,  JJ.. 
giving  the  opinion  of  this  court  in  Westervelt  v.  Gregg,  (2 
Kern.  202).  I  do  not  refer  to  these  cases  as  deciding  that  now 
before  us,  but  only  to  show  that  without  judicial  investigation, 
without  "  due  process  of  law,"  no  act  of  legislation  can  deprive 
a  man  of  his  property,  and  that  in  civil  cases  an  act  of  the 
legislature  alone  is  wholly  inoperative  to  take  from  a  man  his 
property. 

An  admirable  statement  of  the  constitutional  doctrine  as  to 
the  power  of  the  legislature,  both  in  the  punishment  and  in  the 
creation  of  offences,  is  contained  in  the  opinion  of  Chancellor 
Sanford  in  Barker  v.  The  People,  (3  Cowen,  686).  "  The 
power  of  the  legislature  in  the  punishment  of  crimes,  is  not  a 
special  grant,  or  a  limited  authority  to  do  any  particular  thing, 
or  to  act  in  any  particular  manner.  It  is  a  part  of  '  the  legis- 
lative power  of  this  state '  mentioned  in  the  first  sentence  of 
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the  constitution.  It  is  the  sovereign  power  of  a  state  to  main- 
tain social  order,  by  laws  for  the  due  punishment  of  crimes. 
It  is  a  power  to  take  life  and  liberty  and  all  the  rights  of  both, 
when  the  sacrifice  is  necessary  to  the  peace,  order  and  safety 
of  the  community.  This  general  authority  is  vested  in  the 
legislature  and  as  it  is  one  of  the  most  ample  of  their  powers 
its  due  exercise  is  among  the  highest  of  their  duties.  When 
an  offender  is  imprisoned,  he  is  deprived  of  the  exercise  of 
most  of  the  rights  of  a  citizen;  and  when  he  suffers  death,  all 
his  rights  are  extinguished.  The  legislature  have  power  to 
prescribe  imprisonment  or  death  as  the  punishment  of  any 
offence.  The  rights  of  a  citizen  are  thus  subject  to  the  power 
of  the  state  in  the  punishment  of  crimes;  and  the  restrictions 
of  the  constitution  upon  this,  as  upon  all  the  general  powers 
of  government,  are,  'that  no  citizen  shall  be  deprived  of  his 
rights,  unless  by  the  law  of  the  land  or  the  judgment  of  his 
peers,  and  that  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law.":  "The  power  of  the 
state  over  crimes  is  thus  committed  to  the  legislature  without 
a  definition  of  any  crime,  without  a  description  of  any  punish- 
ment lo  be  adopted,  or  to  be  rejected,  and  without  any  direc- 
tion to  the  legislature  concerning  punishments.  It  is  then  a 
power  to  produce  the  end  by  adequate  means;  a  power  to 
establish  a  criminal  code  with  competent  sanctions;  a  power 
to  define  crimes  and  prescribe  punishments  by  laws,  in  the  dis- 
cretion of  the  legislature.  But  though  no  crime  is  defined  in 
the  constitution  and  no  species  of  punishment  is  specially  for- 
bidden to  the  legislature,  yet  there  are  numerous  regulations  of 
the  constitution,  which  must  operate  as  restrictions  upon  this 
general  power.  The  whole  constitution  must  be  supported, 
and  all  its  powers  and  rules  must  be  reconciled  into  concord. 
A  law  which  should  declare  it  a  crime  to  exercise  any  funda- 
mental right  of  the  constitution,  as  the  right;  of  suffrage,  or  the 
free  exercise  of  religious  worship,  would  infringe  an  express 
rule  of  the  system,  and  would  therefore  not  be  within  the  gen- 
eral power  over  crimes.  Particular  punishments  would  also 
encroach  upon  rules  and  rights  established  by  the  constitution. 
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Though  the  legislature  have  an  undoubted  power  to  prescribe 
capital  punishment  and  other  punishments  which  produce  a 
disability  to  enjoy  constitutional  rights,  yet  a  mere  deprivation 
of  rights  would,  even  as  a  punishment,  be  in  many  cases  re- 
pugnant to  rules  and  rights  expressly  established.  Many  rights 
are  plainly  expressed  and  intended  to  be  fundamental  and  in- 
violable in  all  circumstances.  A  law  enacting  that  a  criminal 
should,  as  a  punishment  for  his  offence,  forfeit  the  right  of 
trial  by  jury,  would  contravene  the  constitution;  and  a  depri- 
vation of  this  right  could  riot  be  allowed  in  the  form  of  a  pun- 
ishment. Any  other  right  thus  secured  as  universal  and  invio- 
lable, must  equally  prevail  against  the  general  power  of  the 
legislature  to  select  and  prescribe  punishments.  These  rights 
are  secured  to  all:  to  criminals  as  well  as  to  others;  and  a 
punishment  consisting  solely  in  the  deprivation  of  such  a  right 
would  be  an  evident  infringement  of  the  constitution,  and  all 
punishments  which  do  not  subvert  such  rules  and  rights  of 
the  constitution  are  within  the  scope  and  choice  of  the  legis- 
lative power.*' 

The  legislature  then  has  power  to  create  offences,  and  to 
declare  in  what  cases  the  consequences  of  loss  of  life,  of  liberty 
and  of  property  shall  be  attached  to  the  commission  of  offences, 
they  being  ascertained  by  "  due  process  of  law  "  to  have  been 
committed.  But  the  form  of  this  declaration  of  right  "  no 
person  shall  be  deprived  of  life,  liberty  or  property,  without 
due  process  of  law,"  necessarily  imports,  that  the  legislature 
can  not  make  the  mere  existence  of  the  rights  secured,  the  oc- 
casion of  depriving  a  person  of  any  of  them,  even  by  the  forms 
which  belong  to  "  due  process  of  law."  For  if  it  does  not 
necessarily  import  this,  then  the  legislative  power  is  absolute. 

To  provide  for  a  trial  to  ascertain  whether  a  man  is  in  the 
enjoyment  of  either  of  these  rights,  and  then  as  a  consequence 
of  finding  that  he  is  in  the  enjoyment  of  it,  to  deprive  him  of 
it,  is  doing  indirectly  just  what  is  forbidden  to  be  done  directly, 
and  reduces  the  constitutional  provision  to  a  nullity.  For  in- 
stance, a  law  that  any  man  who,  after  the  age  of  fifty  years, 
shall  continue  to  live,  shall  be  punished  by  imprisonment  or 
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fine,  would  be  beyond  the  power  of  the  legislature.  It  would 
be  so  upon  the  ground  that  he  can  not  be  deprived  of  life, 
liberty  or  property,  without  due  process  of  law,  and  that  the 
right  to  live  and  not  be  punished  for  living,  was  put  by  the 
declaration  of  right  beyond  the  power  of  legislative  interference. 
Upon  the  same  principle  a  law  which  should  make  it  a  crime 
for  men  either  to  live  in,  or  rent,  or  sell  their  houses,  would  fall 
within  the  same  prohibition  upon  legislative  authority.  There 
may,  then,  in  respect  to  offences  attempted  to  be  created  by 
legislation,  a  question  arise  capable  of  being  considered  by 
courts  of  justice,  whether  the  thing  forbidden  is  un  essential 
part  of  either  of  those  secured  private  rights,  so  essential  that 
without  it  the  right  can  not  exist  at  all.  Such  a  question  is 
undoubtedly  of  the  most  delicate  nature,  as  well  looking  to  the 
wide  authority  of  legislation  as  to  the  intrinsic  difficulty  of 
distinguishing  between  the  exercise  of  the  clearly  existing 
power  to  regulate  the  manner  of  enjoying  these  rights,  and  the 
exercise  of  an  absolute  and  prohibited  power  directly  to  infringe 
upon  them.  A  court  of  justice  may  well  hesitate  before  such 
a  question,  and  yet  is  bound  to  meet  it  when  presented.  A 
similar  case  of  difficulty  has  arisen  in  the  courts  of  the  United 
States  in  respect  to  the  acknowledged  power  of  the  states  to 
regulate  remedies  for  the  enforcement  of  contracts,  and  the 
power  prohibited  to  them  by  the  constitution  of  the  United 
States,  of  impairing  by  law  the  obligation  of  contracts. 
There  the  remedy  and  the  obligation  so  run  into  each  other, 
that  to  draw  a  line  between  them  seems  almost  impossible,  yet 
the  duty  has  been  performed,  and  it  has  been  held  that,  though 
the  remedy  may  be  altered  by  the  state  legislatures,  yet  that  a 
substantial  and  reasonable  mode  of  enforcement  in  the  ordinary 
and  regular  course  of  justice,  must  be  given  to  the  party  in- 
jured by  the  breach  of  the  contract.  The  cases  are  stated  and 
examined  in  Morse  v.  Gould,  (1  Kernan  281).  The  rule  is 
necessarily  indefinite,  for  the  conflicting  rules  so  blend  together 
in  practice,  that  no  other  than  an  indefinite  rule  is  possible. 
The  same  sort  of  question  is  presented  in  respect  to  the  in- 
fringement by  legislation  of  men's  private  rights,  and  the  regu- 
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lation  of  them,  and  their  enjoyment.  The  substantial  right 
can  not  be  destroyed;  its  enjoyment  is  not  an  offence,  and 
legislation  can  not  make  it  an  offence.  At  the  same  time  the 
mode  of  enjoyment  in  its  broadest  sense,  is  subject  to  legisla- 
tion, though  it  be  affected  very  injuriously,  provided  a  sub- 
stantial right  is  left.  Now,  in  respect  to  liquors,  no  lawyer 
can  doubt  that  on  the  third  of  July  they  were  property,  in 
which  the  owner  had  the  same  right  as  in  any  other  article  of 
personal  property;  nor  that  since  that  time  they  remain  pro- 
perty, and  that  as  such  they  come  under  the  protection  which 
the  constitution  affords  to  property.  The  power  of  disposition 
or  use  in  some  way,  or  at  least  the  right  to  keep  and  preserve, 
enters  into  every  notion  of  legal  property.  To  destroy  the 
power  of  sale  alone,  does  not  indeed  physically  destroy  the 
property,  though  it  takes  from  it  that  quality  which  gives  it  its 
chief  value,  and  for  which  its  possession  is  mainly  desirable. 
Still  I  am  not  prepared  to  say  that  the  legislature  may  not  under 
the  constitution,  take  away  the  right  of  sale  to  the  extent 
which  this  act  contemplates.  But  by  a  general  prohibition  of 
sale,  irrespective  of  quantity,  and  person  and  purpose,  coupled 
with  a  prohibition,  even  to  keep  it,  except  in  a  dwelling  house, 
where  no  store,  &c.,  is  kept,  and  in  places  where  certain  arts 
and  trades  are  carried  on,  the  legal  existence  which  the  law 
and  the  constitution  designate  as  property  is  in  my  judgment 
broken  up,  and  the  private  injury  is  as  completely  effected  as 
if  the  thing  itself  were  physically  taken  away. 

The  constitution  does  not  make  it  a  condition  on  which  its 
protection  is  extended  to  property  that  its  owner  shall  also  own 
a  dwelling  house.  They  who  owned  liquor  on  the  3d  of  July, 
and  who  did  not  own,  or  could  not  procure  the  use  of  a  dwelling 
house  or  other  excepted  place,  were,  without  any  act  done  on 
their  part,  made  guilty  of  a  misdemeanor,  punishable  by  fine 
and  forfeiture,  unless  they  destroyed  that  which,  by  the  same 
law,  was  recognized  as  property.  Allowing  it  to  remain 
where  it  happened  to  be  was  constituted  an  offence,  and  there 
was  no  way  of  escape,  except  by  destroying  the  property,  for 
the  power  to  sell,  even  to  persons  licensed  to  sell  again,  was 
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taken  away.  That  it  may  appear  that  this  is  no  overstatement 
of  the  case,  I  will  shortly  restate  the  provisions  of  the  law. 
With  the  trifling  exceptions  before  stated,  liquors  are  for- 
bidden to  be  sold  or  kept  with  intent  to  be  sold,  or  to  be  given 
away  or  kept  with  intent  to  be  given  away,  except  in  a  dwell- 
ing where  no  tavern,  store  or  place  of  amusement  is  kept;  or 
to  be  kept  or  deposited  any  where  save  in  such  a  dwelling 
house,  or  in  a  church  for  sacramental  purposes,  or  in  some 
place  where  a  chemical,  mechanical  or  medicinal  art  is  carried 
on  as  a  business,  or  while  in  actual  transportation  from  one 
place  to  another,  or  stored  in  a  warehouse  prior  to  reaching 
their  place  of  destination.  In  addition  to  these  prohibitions 
which  together  constitute  a  single  scheme  for  dealing  by  law 
with  this  species  of  property,  liquor  kept  contrary  to  them  is 
declared  to  be  a  nuisance,  and  for  an  injury  to  it,  or  the  taking 
it  away  from  the  owner,  he  can  maintain  no  action,  unless  he 
proves  that  it  was  "  lawfully  kept  and  owned  by  him;"  and 
as  this  lawfulness  is  made  to  depend,  among  other  things,  in 
all  cases  upon  the  non-existence  of  an  intent  to  sell,  and  in 
some  cases  upon  the  non-existence  of  an  intent  to  give  it  away, 
the  nearly  impossible  burthen  of  making  out  these  negatives  is 
thrown  upon  the  owners.  This  scheme  taken  together,  in  my 
judgment,  is  a  scheme  not  of  regulation,  but  of  legal  destruc- 
tion of  property,  which,  as  much  as  any  other,  was  under  the 
protection  of  the  constitution.  It  does  not  in  its  effect  come 
short  of  a  law  authorizing  any  officer,  or  any  one,  directly,  to 
destroy  the  liquor.  Between  directly  authorizing  the  destruc- 
tion, and  telling  the  owner  that  he  shall  be  fined,  and  his  pro- 
perty destroyed,  also,  if  he  does  not  anticipate  the  action  of 
the  law  and  destroy  it  himself,  I  can  not  distinguish.  If  such 
a  law  as  to  liquors  can  stand,  the  same  provisions  may  be  made 
as  to  any  other  property;  and  if  such  be  the  power  of  the 
legislature,  those  words  "  no  person  shall  be  deprived  of  life, 
liberty  or  property,  without  due  process  of  law,"  are  no  longer 
deserving  of  a  place  •'  among  the  muniments  of  freemen,  as 
showing  their  title  to  protection." 

There  is  no  doubt  a  seeming  anomaly  in  the  result  to  which 
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I  have  come,  that  mere  rights  of  property  should  stand  in  the 
way  of  criminal  legislation.  The  only  solution  of  the  difficulty 
is  to  be  found  in  the  consideration  that  it  may  not  have 
occurred  to  the  convention  who  framed,  or  to  the  people  who 
adopted  the  constitution,  that  in  one  and  the  same  legislative  act, 
an  article  which  had  always  before  been  regarded  as  property, 
might  be  recognized  as  useful  for  some  purposes,  not  dangerous 
in  itself,  nor  evil,  unless  used  as  a  drink,  capable  of  sale  by 
some  people  and  the  subject  of  property  in  the  hands  of  every 
one  who  lawfully  acquired  it,  and  yet  that  the  public  interests 
might  be  deemed  to  require  that  the  lawful  owner  should 
neither  sell  it,  irrespective  of  his  intent  in  selling  it,  nor  keep 
it,  irrespective  of  his  intent  in  keeping  it,  unless  he  could 
procure  a  mere  dwelling  house  to  keep  it  in,  on  pain  of  fine 
and  imprisonment  and  forfeiture.  Had  such  a  contingency 
occurred  to  them,  it  is  altogether  probable  that  they  would 
have  provided  for  it,  either  by  narrowing  the  protection  which 
the  constitution  extends  to  property,  equally  with  life  and 
liberty,  if  they  deemed  that  expedient,  or  possibly  by  providing, 
expressly  for  such  legislation. 

The  prohibitions  of  the  first  section  taken  together,  and  they 
form  but  a  single  scheme,  and  are  to  be  enforced  by  the  same- 
penalties,  can  not  therefore,  in  my  judgment,  be  upheld,  at 
least  in  respect  to  property  which  had  been  acquired  while 
there  was  no  prohibition  against  the  acquisition  of  such  pro- 
perty. The  future  acquisition  the  legislature  might,  in  my 
opinion,  control,  and  I  am  not  disposed  to  deny  that  they  could 
have  subjected  such  future  acquisitions  to  the  prohibitions  this 
act  imposes.  But  in  this  act  they  have  made  no  discrimination. 
The  provisions  extend  and  were  clearly  meant  to  extend  to  all 
liquors.  It  is  no  part  of  the  proof  to  make  out  the  offence 
according  to  the  statute  to  show  that  the  liquors  were  acquired 
after  the  prohibitions  became  operative,  nor  is  the  fact  that  they 
were  acquired  before,  any  defence  under  the  statute.  The  only 
way  of  defending  against  it,  on  the  ground  in  question,  is  by  ask- 
ing to  have  it  declared  void.  Laws  in  relation  to  civil  rights  are 
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sometimes  held  to  be  unconstitutional  in  so  far  as  they  affect  the 
rights  of  certain  persons,  and  valid  in  respect  to  others.  This  is 
done  mainly  upon  the  ground  that  the  courts  will  not  construe 
them  to  relate  to  such  cases  as  the  legislature  had  not  power  to 
act  upon.  To  statutes  creating  criminal  offences,  such  a  rule  of 
construction  ought  not  to  be  applied,  and  I  can  not  find  any 
trace  of  its  ever  having  been  applied.  It  is  of  the  highest  im- 
portance in  the  administration  of  criminal  justice,  that  acts 
creating  crimes  should  be  certain  in  their  terms  and  plain  in 
their  application,  and  it  would  be  in  no  small  degree  unseemly 
that  courts  should  be  called  upon  in  administering  the 
criminal  law,  to  adjudge  an  act  creating  offences  at  one  time 
valid  and  at  another  time  void.  It  must,  I  think,  stand  as  it 
has  been  enacted,  or  not  stand  at  all.  In  my  judgment,  there- 
fore, the  first  section  of  the  act  in  question,  with  the  penal 
clauses  founded  upon  it,  ought  to  be  declared  void. 

The  next  question  is  as  to  the  process  of  trial,  condemnation, 
forfeiture  and  punishment,  which  the  act  introduces.     I  doubt 
much  whether  the  clause  of  the  bill  of  rights  that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  pro- 
cess of  law,  necessarily  imports  a  jury  trial  as  part  of  all  due 
process.     If  it  does,  then,  unless  all  civil  proceedings  are  out 
•  of  the  purview  of  the  provision,  and  they  were  not  thought  to 
be  in  Taylor  v.  Porter,  (4  Hill,  140,)  and  Embury  v.  Conner, 
t(3  Corns.  511,)  it  seems  difficult  to  say  on  what  grounds  equity 
proceedings,  by  which  men  are  often  deprived  of  property,  can 
be  sustained  where  no  jury  exists.     The  right  to  jury  trial  is 
.secured  by  other  sections  of  the  bill  of  rights.     If  this  portion 
gives  it  in  all  cases,  then  the  others  can  hardly  stand  with  it. 
For   on  looking  at  them,  it  is   apparent  that  jury  trials  were 
•intended  to  be  continued  where  they  had  existed,  and  that  cases 
•were   in  contemplation  in  which  jury  trials  did  not  and  would 
not  exist.     I  incline  to  the  construction  which  Chancellor  Kent 
gives  in  his  commentaries,  that  "  the  better  and  larger  defini- 
tion of  due  process  of  law  is,  that  it  means  law  in  its  regular 
administration  through  courts  of  justice.  (2  Kent.  13.)     But  it 
is  not  necessary,  in  my  opinion,  to   pronounce  upon  this  ques- 
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lion,  because  the  first  part  of  article  1,  section  2,  "  the  trial  by 
jury  in  all  cases  in  which  it  has  heretofore  been  used  shall 
remain  inviolate  forever,"  is  broad  enough  and  efficacious 
enough  to  secure  it.  The  expression,  "  in  all  cases  in  which 
it  has  heretofore  been  used,"  is  generic.  It  does  not  limit  the 
right  to  the  mere  instances  in  which  it  had  been  used,  but 
extends  it  to  such  new  and  like  cases  as  might  afterwards  arise. 
For  instance,  felonies,  were  triable  only  by  jury.  I  do  not 
doubt  that  all  new  felonies  must  be  tried  in  that  way,  and  that 
by  force  of  this  section;  for  section  6,  which  provides  that  no 
one  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  except  on  indictment  or  presentment  of  a  grand  jury, 
does  not,  in  terms,  require  a  jury  trial  of  the  issue  on  the 
indictment.  The  other  section  does  require  it,  as  well  in  new 
felonies  as  in  old,  because  they  belong  to  the  class  of  cases  in 
which  at  the  adoption  of  the  constitution  such  a  trial  was 
used.  Applying  the  principle  to  this  case,  we  find  that  from 
1830,  at  least,  misdemeanors  by  violation  of  the  excise  laws 
were  not  triable  in  courts  of  Special  Sessions  at  all  (1  JR.  S. 
682,  §  25;  2  R.  S.  711,  §  1,)  but  in  courts  of  General  Sessions 
or  of  Oyer  and  Terminer,  which  were  courts  proceeding  accord- 
ing to  the  course  of  common  law.  And  moreover,  even  in 
cases  of  offences  where  the  Special  Sessions  had  jurisdiction, 
the  defendant  might  always  by  giving  bail,  at  least  after  1830, 
secure  to  himself  a  right  to  trial  by  jury  in  the  other  courts.  It 
does  not  at  all  affect  this  argument  to  say  at  an  earlier  period 
jury  trial  was  not  a  right  in  such  cases.  The  course  of  the 
law  is  to  enlarge  private  right,  not  to  restrict  it.  When  jury 
trial  was  given  for  the  first  time  in  such  cases,  it  was  bestowed 
because  the  legislature  desired  to  extend  its  protecting  influ- 
ences, and  when  afterwards  the  new  constitution  wras  adopted, 
jury  trial  in  cases  where  it  was  then  accustomed,  received  the 
sanction  and  protection  of  the  organic  law.  Writings  are  to 
be  construed  as  of  the  time  when  they  are  made;  and  "  hereto- 
fore" in  this  clause,  means  before  1846,  and  can  not,  to  limit 
its  meaning,  be  carried  back  to  1777,  and  confined  to  the  cases, 
which  at  that  earlier  period  were  triable  by  jury. 
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This  act  provides  that  offences  presented  personally  against 
the  offender  and  for  which  he  is  punishable  by  fine,  by  for- 
feiture and  sometimes  by  imprisonment,  shall  be  tried  by  any 
one  of  the  numerous  inferior  magistrates,  either  without  a  jury 
at  all,  or  by  a  jury  of  six  men,  with  very  peculiar  qualifica- 
tions. (L.  1855,  c/i.  231,  §  16.)  This  is  not  what  the  con- 
stitution means  by  jury  trial.  Cruger  v.  Hudson  R.  R.  R.  2 
Kern.  190.)  That  must  be  within  the  terms  of  the  constitution 
a  jury  of  twelve  men.  The  act  is  entirely  inconsistent  with 
the  idea  that  the  magistrate  is  to  let  the  defendant  to  bail  to 
answer  at  another  criminal  court.  Its  direction  is  that  he  is 
not  to  take  the  examination  of  the  defendant,  but  is  to  proceed 
immediately  to  a  trial,  and  he  is  to  give  judgment,  and  from 
his  judgment  an  appeal  lies.  He  can,  according  to  the  act, 
proceed  only  for  the  purpose  of  determining  upon  the  guilt  or 
innocence  of  the  accused;  and  constitutionally  this  power 
could  not  be  conferred  upon  him,  the  whole  provision,  which 
was  made  only  with  a  view  to  this  kind  of  trial  and  not  for 
the  purpose  of  holding  the  offender  to  answer  elsewhere,  must 
fall. 

It  follows  that  the  act  conferred  no  jurisdiction  upon  the 
magistrate  to  try  the  defendant,  and  that  the  judgment  of  the 
Supreme  Court  reversing  that  of  the  justice,  must  be  affirmed. 

HUBBARD,  J. — The  complainant,  John  Mathews,  a  police 
officer  of  the  city  of  Brooklyn,  arrested  the  defendant  under  the 
12th  section  of  the  act  entitled  "  An  act  for  the  prevention  of 
intemperance,  pauperism  and  crime,"  passed  April  9,  1855,  for 
selling  in  his  premises  a  glass  of  brandy  and  a  bottle  of  cham- 
pagne wine,  and  seized  the  said  liquors,  together  with  the  ves- 
sels in  which  they  were  contained.  The  defendant  was  taken 
before  a  police  justice  of  that  city  by  the  officer,  and  there 
charged  by  him  in  substance  with  keeping  for  sale  and  having 
in  his  possession,  with  intent  to  sell,  intoxicating  liquors,  and 
with  selling  one  glass  of  brandy  and  one  bottle  of  champagne, 
contrary  to  the  provisions  of  the  said  act.  The  defendant  then 
offered  to  give  the  usual  bail  for  his  appearance  before  the  next 
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court  having  criminal  cognizance.  The  justice  refused  to  re- 
ceive the  bail,  and  the  defendant  pleaded  not  guilty.  It  was 
then  proved  that  the  defendant  kept  a  hotel  in  the  said  city  of 
Brooklyn,  and  that  on  the  17th  day  of  July  last  he  sold  one 
glass  of  brandy  and  one  bottle  of  champagne  wine,  and  a  t 
the  wine  was  imported  liquor.  The  defendant  was  found  guilty 
of  the  offence  charged  in  the  complaint,  and  was  adjudged  to 
pay  a  fine  of  $50  and  costs.  It  was  further  adjudged  that  the 
liquors  so  seized  by  the  officer  and  described  in  the  complaint 
be  forfeited,  and  that  a  warrant  issue  for  their  destruction.  The 
defendant  appealed  to  the  Supreme  Court  in  the  second  judicial 
district,  where  the  judgment  was  reversed.  The  people  then 
appealed  to  this  court. 

The  first  ground  assumed  by  the  appellant's  counsel  on  the 
argument,  was  that  the  sale  of  imported  liquors  in  a  less  quan- 
tity than  the  package  of  importation,  was  contrary  to  the  pro- 
visions of  the  act  under  which  the  defendant  was  convicted. 
This  is  clearly  a  tenable  position.  In  the  view  which  I  take 
of  the  law  in  this  case,  it  is  not  very  essential  that  it  be  con- 
sidered at  much  length.  But  as  the  point  has  been  fully  argued 
and  presents  some  questions  of  general  interest  as  it  respects  the 
relative  jurisdictions  of  the  federal  and  state  governments  over 
imported  articles,  including  liquors,  I  will  consider  it  in  this 
place. 

It  is  not  contended  by  the  defendant's  counsel  that  the  excep- 
tion contained  in  the  first  section  of  the  act  in  question,  embraces 
all  imported  liquor  in  specie  irrespective  of  its  condition, 
whether  in  the  hands  of  the  importer  or  third  persons.  The 
excepting  clause  reads  as  follows:  "  This  section  shall  not 
apply  to  liquor  the  right  to  sell  which  in  this  state  is  given 
by  any  law  or  treaty  of  the  United  States."  In  its  general 
character,  the  act  is  highly  penal,  and  should  be  construed 
strictly.  But  this  rule,  intended  for  the  protection  of  the  liberty 
or  property  of  the  citizen,  should  not  be  so  applied  as  to  narrow 
the  ordinary  import  of  the  words  used,  to  the  exclusion  of  cases, 
a  description  of  property  or  persons,  which,  according  to  com- 
mon acceptation,  would  be  within  them.  (5  Wheat.  76.)  The 
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office  of  all  construction  or  interpretation  of  statutes,  whether 
penal  or  remedial  in  the  application  of  its  maxims,  is  to  ascer- 
tain the  mind  or  intention  of  the  law  makers.  (1  Seld.  562;  2 
id.  9.)  Effect  should  be  given,  if  possible,  to  every  word  used, 
and  if  doubt  exist  as  to  the  real  intention  of  the  legislature, 
reference  to  dispel  the  ambiguity  should  be  had  to  the  body  of 
the  statute,  its  great  object  and  policy.  It  is  also  a  cardinal 
maxim  of  interpretation  to  so  construe  the  words  of  a  statute, 
if  possible,  as  to  uphold  rather  than  defeat  it;  if  susceptible  of 
two  hostile  constructions,  to  give  it  that  which  will  sustain 
and  effectuate  its  object. 

In  the  light  of  these  maxims,  it  can  not  be  difficult  to  ascer- 
tain the  design  of  the  legislature  in  the  exception  referred  to. 
The  language  or  phraseology  is  not  the  most  perspicuous,  still 
the  intention  is  quite  apparent.  The  construction  contended 
for  by  the  defendant's  counsel,  would  make  the  clause  read  as 
though  it  contained  simply  the  words,  "  this  section  shall  not 
apply  to  imported  liquor."  Had  the  legislature  intended  this 
broad  exception,  it  is  but  reasonable  to  suppose  they  would 
have  used  this  simple  mode  of  expression,  thus  avoiding  all 
speculation  as  to  intention.  The  mode  of  expression  adopted, 
evinces  clearly  that  a  qualification  was  intended  to  be  annexed. 
Considering  the  whole  clause,  in  connection  with  the  well  set- 
tled right  of  the  importer  of  liquor,  I  have  no  doubt  the  legis- 
lature designed  to  shield  that  right  of  sale  in  the  package  of 
importation,  which  the  importer  impliedly  has  under  the  laws  of 
congress,  and  to  exempt  the  liquor  in  specie  from  the  operation 
of  the  law,  only  so  far  as  necessary  to  protect  that  right.  This 
construction  harmonizes  with  the  policy  of  the  law,  which  was 
to  cut  off  completely  the  traffic  within  the  state,  in  all  liquor 
as  a  beverage,  whether  imported  or  not.  It  would  be  a  futile 
measure  indeed,  to  proscribe  the  domestic  and  give  entire  im- 
munity to  imported  hquor.  Such  an  act  would  be  felo  de  se, 
would  defeat  itself,  and  vastly  increase  rather  than  diminish 
the  evils  of  intemperance.  Such  folly  should  not  be  imputed 
to  the  legislature  as  intended. 

In  determining  the  scope  of  the   exception,  therefore,  it  is 
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necessary  to  ascertain  the  nature  and  extent  of  the  right  of  the 
importer  to  sell  his  importation.  He  has  no  right,  grounded 
upon  any  express  law  or  treaty;  but  it  has  been  held  that  he 
has  an  implied  right  growing  out  of  his  payment  of  duties,  and 
that  this  right  can  not  be  directly  infringed  or  taken  away  by 
any  state  law.  It  was  so  adjudged  in  the  case  of  Brown  v.  The 
State  of  Maryland,  (12  Wheat.  419,)  and  approved  in  the  sub- 
sequent license  cases,  in  5  How.  504.  These  decisions,  pro- 
nounced by  the  highest  tribunal  in  the  land,  whose  peculiar 
province  it  is,  to  expound  the  federal  constitution  and  laws, 
and  to  define  the  boundary  between  the  federal  and  state  sove- 
reignties, establish  the  law  that  no  state  can  pass  a  law  for  the 
purpose  of  license,  taxation  or  otherwise,  directly  affecting  an 
import  of  foreign  merchandise  while  in  the  hands  of  the  im- 
porter, nor  impair  his  right  of  sale  in  the  original  package  of 
importation.  A  state  law  having  this  direct  effect,  invades  the 
domain  of  congress  in  its  regulations  of  foreign  commerce. 

But  it  is  urged  that  if  the  act  in  question  assumes  to  prohibit 
the  sale  of  imported  liquors  by  retail,  within  the  interior  of  the 
state,  it  conflicts  with  the  revenue  laws  of  congress.  The  argu- 
ment is  that  the  prohibition  lessens  the  value  of  the  article, 
discourages  importation,  and  thus  as  a  consequence  diminishes 
the  quantum  of  revenue.  This  consequence  is  admitted,  but 
the  argument  proves  too  much;  legitimately  carried  out  it 
would  forbid  the  state  from  enacting  any  laws  for  taxation  or 
otherwise,  operating  upon  property  imported  of  all  descriptions, 
as  the  result  must  to  some  extent  affect  the  quantity  of  imports. 
But  aside  from  this  the  question  is  perfectly  answered  by  the 
decisions  in  the  Supreme  Court  of  the  United  States  above 
cited.  (  Thurlow  v.  The  State  of  Mass.;  Fletcher  v.  The  State 
uf  Rhode  Island;  Pierce  v.  The  State  of  New  Hampshire,  5 
How.  504.)  Those  cases  arose  under  the  license  laws  of  the 
several  states.  The  two  first  decide  the  precise  question  under 
consideration.  They  distinctly  hold  that  the  power  of  congress 
in  regulating  foreign  commerce  extends  no  further  into  the 
interior  of  a  state  than  is  essential  to  render  the  force  effective 
in  the  collection  of  duties;  that  for  this  purpose  it  embraces  the 
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article  imported  while  it  remains  in  the  hands  of  Ihe  importer, 
and  until  he  exercises  his  implied  right  of  sale;  that  as  soon  as 
the  article  loses  its  distinctive  character  as  an  import,  is  broken 
up  or  sold,  it  then  mingles  with  the  general  mass  of  property 
of  the  state  and  becomes  a  subject  of  state  authority.  Here  is  a 
well  defined  boundary  between  federal  and  state  jurisdictions, 
as  it  respects  all  importations. 

The  act  in  question  by  the  exception  alluded  to,  expressly 
refrains  from  all  interference  with  the  operation  of  the  laws  of 
congress  or  with  the  right  of  sale  of  the  importer  as  above 
stated,  and  hence  is  not  obnoxious  to  the  objection  I  am  con- 
sidering. 

The  next  question  to  be  considered  relates  to  the  prohibitory 
character  of  the  law,  and  its  vindicatory  provisions  as  it  re- 
spects existing  rights  of  property  in  liquor  at  the  time  the  act 
took  effect.  This  is  purely  a  question  of  legislative  power, 
under  the  fundamental  law.  It  is  needless  to  say  that  the 
courts  have  no  concern  with  the  wisdom  or  expediency  of  the 
enactment,  to  accomplish  the  beneficent  ends  indicated  by  the 
title.  The  policy  of  this  government,  from  its  foundation,  cer- 
tainly vindicates  the  political  necessity  and  economy  of  stringent 
laws  circumscribing  the  sale  of  spirituous  liquors. 

I  entertain  no  doubt  of  the  constitutional  competency  of  the 
legislature  to  prohibit  entirely  the  commerce,  within  the  slate, 
in  liquor  as  a  beverage,  by  laws  prospective  in  their  operation. 
If,  in  the  judgment  of  the  legislature,  the  public  welfare  re- 
quired it,  the  future  production,  manufacture  or  acquisition  of 
liquor  might  be  prohibited.  The  sovereign  power  of  the  state 
in  all  matters  pertaining  to  the  public  good,  the  health,  good 
order  and  morals  of  the  people,  is  omnipotent.  Laws  intended 
to  promote  the  welfare  of  society,  are  within  legislative  discre- 
tion, and  can  not  be  the  just  subject  of  judicial  animadversion, 
except  when  it  is  seen  that  the  constitutional  guarantees  of 
private  property  have  been  invaded.  The  police  power  is,  of 
necessity,  despotic  in  its  character;  individual  rights  of  pro- 
perty, beyond  the  express  constitutional  limits,  must  yield  to 
its  exercise.  And  in  emergencies,  it  may  be  exercised  to  the 
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destruction  of  property  without  compensation  to  the  owner,  and 
even  without  the  formality  of  a  legal  investigation.  It  is  upon 
this  principle  that  health  and  quarantine  laws  are  established, 
that  a  building  is  blown  up  to  arrest  a  conflagration  in  a 
populous  town,  that  the  public  market  is  purged  of  infectious 
articles;  that  merchandise  on  ship  board,  infested  with  pesti- 
lence, is  cast  into  the  deep,  and  public  nuisances  are  abated. 
It  is  the  public  exigency  which  demands  the  summary  destruc- 
tion, upon  the  maxim  that  the  safety  of  society  is  the  paramount 
law.  It  is  the  application  of  the  personal  right  or  principle 
of  self  preservation  to  the  body  politic. 

I  know  of  no  limits  to  the  exercise  of  the  police  power 
vested  in  the  legislature,  except  the  restrictions  contained  in 
the  written  constitution.  Under  our  system  of  government, 
with  co-ordinate  branches,  each  independent  within  its  sphere, 
and  all  deriving  their  powers  from  a  common  source,  the 
fundamental  law,  one  can  not  exercise  a  supremacy  over  the 
other,  except  as  it  finds  its  warrant  for  it  in  that  law.  The 
judiciary  possesses  no  legitimate  authority  over  the  acts  of  the 
legislature,  aside  from  the  constitutional  grant;  and  even  this 
authority  is  exercised  in  an  indirect  manner,  when  its  powers 
are  appealed  to,  to  carry  a  statutory  law  into  effect;  and  then 
only  as  it  respects  the  individual  rights  of  property  or  of  per- 
son. 

It  is  said  that  th;s  idea  of  the  omnipotency  of  the  legislature, 
within  the  express  constitutional  restrictions,  is  a  fallacy.  It 
is  conceded  that  all  power  emanates  from  the  people,  and  that 
the  written  constitution  clothes  the  legislature  with  all  the 
power  it  possesses.  But  the  grant  of  power  in  that  instrument 
is  general,  of  all  the  legislative  power  of  the  state;  what  this 
is  precisely,  is  not  and  can  not  well  be  defined.  Aside  from 
the  express  limitations,  it  is  believed  to  embrace  all  the  com- 
mon law  power  which  the  legislature  would  have  possessed 
had  the  fundamental  law  remained,  as  in  England,  a  part  of 
the  unwritten  law  of  the  state.  This  is  by  no  means  an 
alarming  proposition.  The  declaration  of  rights  forming  the 
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guaranty  of  personal  liberty  and  property,  in  the  first  article 
of  the  constitution,  when  construed  according  to  its  full  spirit 
and  intent,  is  quite  ample  to  protect  the  citizen  against  the 
unauthorized  encroachments  of  the  legislature;  to  protect 
against  all  sumptuary  laws  and  laws  of  kindred  character, 
which  have  not  the  public  good  for  their  object.  I  am  opposed 
to  the  judiciary  attempting  to  set  bounds  to  legislative 
authority,  or  declaring  a  statute  invalid  upon  any  fanciful 
theory  of  higher  law,  or  first  principles  of  natural  right,  out- 
side the  constitution.  If  the  courts  may  imply  any  limitation, 
there  is  no  bound  to  implication,  except  judicial  discretion, 
which  must  place  the  courts  above  the  legislature,  and  also 
the  constitution  itself.  This  is  hostile  to  the  theory  of  the 
government.  The  constitution  is  the  only  standard  for  the 
courts  to  determine  the  question  of  statutory  validity. 

There  is  no  constitutional  restriction  upon  the  power  of  the 
legislature  in  the  regulation  of  the  sale  or  traffic  in  intoxicat- 
ing drinks,  whether  affecting  existing  rights  of  property  in 
liquor  or  not.  As  a  scheme  of  regulation,  the  degree  of  the 
limitation  of  the  sale  or  traffic  is  a  matter  of  legislative  dis- 
cretion. 

The  fault  of  the  present  law  is,  that  it  does  not  profess  to  be 
a  scheme  of  regulation.  There  is  no  attempted  discrimination 
between  liquor  owned  at  the  time  the  law  took  effect,  and  that 
acquired  afterwards.  I  have  reflected  with  much  attention  to 
see  whether  the  courts  could  not  make  the  discrimination,  for 
instance,  as  a  question  of  fact  to  be  ascertained  in  a  given 
case,  but  I  have  encountered  the  insurmountable  difficulty, 
that  the  legislature  plainly  intended  that  there  should  be  no 
such  distinction.  No  defence  or  trial  could  be  admitted  on 
such  ground,  for  the  reason  that  it  would  be  against  the  mani- 
fest policy  of  the  act.  It  is  the  intent  of  the  statute  alone 
which  the  courts  are  authorized  to  execute. 

The  prohibitory  feature  of  the  law  must  therefore  be  regarded 
as  extending  to  all  liquor  in  the  state,  at  the  time  the  act  took 
effect.  In  this  aspect,  I  will  in  few  words  give  my  views  of 
its  unconstitutionally  as  it  respects  vested  rights  of  property 
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in  liquor  under  the  organic  law,  which  forbid  the  citizen  being 
deprived  of  his  property  without  due  process  of  law. 

That  liquor  is  recognized  by  the  law  as  property,  that  the 
constitution  knows  no  distinction  in  its  guaranties  of  the  rights 
of  property  of  all  kinds,  that  the  constitutionality  of  the  laws 
is  to  be  tested  the  same  as  though  it  related  to  some  other  and 
perhaps  better  species  of  property,  is  not  questioned.  The 
constitution  surrounds  liquor  as  property,  with  the  same  in- 
violability as  any  other  species  of  property.  Theie  can  be  no 
room,  I  think,  for  difference  of  opinion  as  to  the  meaning  of 
the  phrase  "  due  process  of  law,"  as  used  in  the  constitution. 
It  means  an  ordinary  judicial  proceeding.  In  a  criminal  case, 
an  arraignment,  formal  complaint,  confronting  of  witnesses,  a 
trial,  and  regular  conviction  and  judgment.  When  a  forfeiture 
of  property  is  made  a  part  of  the  punishment  as  in  this  case* 
the  judgment  embracing  it  would  in  its  effect  deprive  the 
offender  of  his  property  in  the  constitutional  sense.  1  think  it 
competent  for  the  legislature  to  declare  a  forfeiture  of  liquor 
which  an  offender  may  have  in  possession,  as  a  mode  of 
punishment;  and  if  the  law  in  question  was  in  other  respects 
constitutional,  I  should  uphold  the  judgment  of  forfeiture  in 
this  case  as  entirely  proper.  But  the  portion  of  the  law  which 
authorizes  the  seizure  and  destruction  of  liquor  where  the 
prosecution  or  conviction  of  the  owner  is  not  contemplated,  I 
should  not  hesitate  to  pronounce  void,  as  property  is  thus 
destroyed  or  the  citizen  deprived  of  it  without  process  of  law. 
It  is  not  pretended,  nor  can  it  be,  that  property  which  is  not 
per  se  a  nuisance  can  be  annihilated  by  the  force  of  a  statute 
alone,  or  by  proceeding  in  rem  for  the  punishment  of  a  personal 
offence.  Liquor  is  not  a  nuisance  per  se,  nor  can  it  be  made 
so  by  a  simple  legislative  declaration.  It  does  not  stand  in  the 
category  of  common  nuisances,  which  of  themselves  endanger 
the  welfare  or  safety  of  society.  It  is  its  use  and  abuse  as  a 
beverage  which  gives  it  its  offensive  character.  Otherwise  it 
is  entirely  inoffensive.  In  my  judgment,  therefore,  it  can  not 
be  confiscated  to  prevent  its  misuse,  except  through  a  prosecu- 
tion against  the  owner  in  personam. 
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But  it  is  said  that  this  law  does  not  assume  to  deprive  any 
one  of  his  property  in  liquor;  that  the  owner  is  allowed  to 
retain  the  unmolested  custody  and  personal  use  of  it,  according 
to  his  pleasure.  It  is  true,  that  the  owner  may  not  be  molested 
in  this  enjoyment,  provided  he  keeps  it  in  his  dwelling  house, 
if  fortunate  enough  to  possess  a  domicil.  I  apprehend  that 
by  a  fair  construction  of  the  law,  he  is  forbidden,  under  a 
severe  penalty,  from  keeping  it  elsewhere,  except  for  mechani- 
cal and  other  specified  uses,  although  innocent  of  any  intent  to 
sell.  I  have  examined  the  first  section  of  the  law  with  care  to 
see  if  it  could  not  be  construed  in  such  manner  as  to  make  the 
keeping  in  any  place,  except  a  dwelling  house,  criminal  only, 
when  accompanied  with  an  intent  to  sell.  But  the  section  can 
not  be  so  construed.  The  language  is  too  clear  to  admit  of  a 
doubt  as  to  the  intention  of  the  legislature.  The  keeping  or 
deposit*  in  any  place,  except  in  a  dwelling  house,  or  place 
where  some  trade  or  business  is  carried  on,  requiring  its  use, 
is  prohibited,  and  by  the  fourth  section  of  the  act  such  keeping 
or  deposit  is  a  crime.  This  certainly  is  a  most  extraordinary 
provision,  which  must  have  the  effect  to  render  a  person  a 
criminal  who  was  so  unfortunate  as  to  have  a  quantity  of  liquor 
on  hand  in  a  forbidden  place  at  the  time  the  law  took  effect, 
although  he  had  no  intent  to  violate  the  law  by  selling.  A 
person  thus  circumstanced  would  have  but  one  of  two  methods 
to  avoid  criminality,  either  just  before  the  law  took  effect  to 
remove  the  liquor  to  a  dwelling  house  or  to  a  shop  for  mechani- 
cal and  other  prescribed  uses,  or  destroy  it  with  his  own  hand. 
I  can  scarcely  credit  the  thought,  that  the  legislature  designed 
the  law  to  have  this  effect;  but  no  other  construction  can  be 
put  upon  the  language  of  the  first  section  of  the  law,  and  we 
are  bound  to  suppose  judicially  that  the  legislature  intended 
what  their  words  import. 

The  law  does  not  even  countenance  the  exportation  of  the 
liquor  after  it  took  effect.  The  plain  design  of  the  law  seems 
to  have  been  to  cut  off  the  liquor  itself,  to  ensure  its  destruc- 
tion, by  circumscribing  the  keeping  of  it,  and  authorizing  its 
seizure  if  kept  in  a  forbidden  place,  or  with  a  criminal  intent 
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to  sell.  The  entire  right  of  sale  within  the  state  at  least,  is 
prohibited,  and  in  this,  in  my  judgment,  consists  the  error  of 
the  law,  as  it  respects  the  liquor  owned  when  the  law  went  into 
operation.  If  there  had  been  any  right  of  sale  within  the  state 
preserved,  for  instance  to  a  licensed  vender,  although  of  minor 
importance,  it  would  have  been  sufficient,  perhaps,  to  have  im- 
pressed the  law  with  a  character  of  regulation,  and  saved  its 
validity. 

But  the  abolition  of  all  right  of  sale  in  the  state,  is  equiva- 
lent to,  and  is,  a  substantial  deprivation  of  the  owner  of  his 
property.  The  right  of  sale  is  of  the  very  essence  of  property 
in  any  article  of  merchandise,  its  chief  characteristic:  take 
away  its  vendible  quality  and  the  article  is  practically  destroyed. 
As  applied  to  merchandise  of  any  description,  this  effect  can  be 
judicially  seen.  Even  if  the  law  allowed  exportation,  that 
would  be  of  such  minor  importance,  as  not  to  save  the  law  from 
the  charge  of  effectually  depriving  the  owner  of  his  property  in 
the  liquor.  It  is  but  of  trifling  value  after  the  entire  domestic 
market  is  closed  against  it. 

I  am  unable,  therefore,  to  avoid  the  conclusion,  that  the  pro- 
hibition in  the  first  section  of  the  law  is  invalid,  inasmuch  as  it 
makes  no  discrimination,  nor  allows  the  courts  to  make  any, 
but  extends  to  all  liquor  irrespective  of  the  term  of  its  acquisi- 
tion, and  that  by  closing  the  domestic  or  state  market,  it  in  effect 
substantially  deprives  the  owner  of  liquor  acquired  before  the 
law  took  effect,  of  his  vested  rights  of  property  therein,  without 
due  process  of  law. 

At  the  trial  before  the  police  justice  the  defendant  offered 
bail  for  his  appearance  before  a  higher  court  having  criminal 
jurisdiction.  It  was  an  error  for  the  court  to  refuse  to  receive 
it.  I  am  well  satisfied  that  the  defendant  had  a  constitutional 
right  of  trial  by  a  common  law  jury  of  twelve  men,  and  that  to 
this  end,  he  should  have  been  allowed  to  give  bail  to  appear 
before  a  tribunal  where  such  a  jury  could  be  obtained.  This 
right  of  trial  by  jury  is  secured  by  article  1,  section  2  of  the 
constitution,  which  reads,  "  The  trial  by  jury  in  all  cases  in 
which  it  has  been  heretofore  used  shall  remain  inviolate  forever." 
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The  term  cases  is  used  in  a  generic  sense,  it  embraces  grades 
or  classes,  not  individual  or  particular  cases,  except  as  they 
make  up  a  class.  The  intent  of  the  constitution  \vas  to  pre- 
serve the  right  as  amply  as  it  was  enjoyed  at  the  time  of  its 
adoption.  The  right  of  bail  existed  in  all  cases  of  felonies 
and  misdemeanors,  and  was  intended  to  be  preserved,  without 
any  distinction  as  to  whether  the  offence  existed  at  the  time 
the  constitution  took  effect,  or  was  subsequently  enacted  by 
statute.  There  is  no  ground  for  any  such  distinction  in  prin- 
ciple, as  the  right  is  as  important  in  the  one  case  as  the  other, 
as  the  punishment  may  be  the  same. 

Section  six  of  the  same  article  of  the  constitution  does  not 
assume  to  limit  the  operation  of  section  2.  That  section 
simply  forbids  the  legislature  from  enacting  any  law  by  which 
an  offender  charged  with  an  infamous  crime,  in  other  words  a 
felony,  may  be  held  to  answer  except  upon  indictment.  By 
implication,  it  is  said,  the  legislature  may  prescribe  the  mode 
of  trial  in  all  cases  of  misdemeanor.  No  such  implication 
should  be  indulged  to  take  away  an  express  grant  of  the  great 
privilege  of  trial  by  a  common  law  jury  by  another  section.  It 
may  be  that  under  this  implication  the  legislature  may  provide 
for  the  trial  of  a  misdemeanor  before  a  court  of  Special  Sessions, 
with  or  without  a  jury,  subject,  nevertheless,  to  the  right  of 
the  accused  to  give  bail  to  secure  the  advantages  of  a  jury  at 
common  law.  In  this  view  the  two  sections  are  harmonious, 
and  do  not  in  any  respect  conflict. 

It  may  be  said  perhaps  that  the  right  of  such  a  jury  trial  in 
misdemeanors  is  not  an  absolute  right  under  the  law  as  exist- 
ing when  the  constitution  was  adopted,  that  it  was  conditioned 
upon  giving  bail  within  twenty-four  hours  after  arraignment. 
This  condition,  however,  does  not  affect  the  right  itself;  it  is 
the  misfortune  of  the  accused  if  his  poverty  prevents  him  from 
availing  himself  of  the  condition.  The  right  is  perfect,  and 
the  constitution  secures  its  exercise  upon  the  condition,  which 
can  not  be  taken  away  by  any  legislative  act. 

I  am  of  the  opinion  therefore  that  the  judgment  of  the 
Supreme  Court  ought  to  be  affirmed. 
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The  conclusion  arrived  at  by  Judges  SELDEN,  A.  S.  JOHNSON 
and  HUBBAKD,  was  concurred  in  by  Denio,  Ch.  J.  and  by  Judges 
Comstock  and  Milchell,  the  latter  voting  for  affirmance  on  the 
ground  that  the  defendant  had  been  deprived  by  the  act  of  his 
constitutional  right  of  trial  by  jury. 

The  following  dissenting  opinion  was  delivered  by 

T.  A.  JOHNSON,  J. — It  has  been  shown,  I  think,  in  the  case 
of  Wynehamer  v.  The  People,  decided  at  this  term,  and  we  all 
agree,  that  imported  liquors,  the  moment  they  leave  the  hands 
of  the  importer,  have  passed  the  line  of  foreign  commerce  and 
federal  authority,  and  become  exclusively  subject  to  state  regu- 
lations and  control.  And  that  when  they  are  once  brought 
into  this  condition,  the  only  right  \vhich  attaches,  so  far  as  any 
right  flows  from  government,  is  derived  wholly  from  state  laws 
and  they  are  not  then  within  the  exception  of  the  first  section 
of  the  act. 

I  have  also  attempted  in  that  case,  as  I  think,  successfully, 
to  demonstrate  that  the  legislature,  being  the  sole  and  exclu- 
sive law-making  power  in  the  state,  has,  by  virtue  of  its  office, 
from  the  very  nature  and  constitution  of  government,  the 
po\ver,  and  is  charged  with  the  duty,  of  regulating,  restricting, 
controlling,  and  even  prohibiting  altogether,  any  traffic  in  any 
property  which  is  found  to  be  demoralizing  in  its  effects  upon 
the  community,  or  injurious  to  its  interests,  or  burthensome  to 
the  government.  And  that  there  is  not,  either  in  the  constitu- 
tion of  the  United  States  or  in  that  of  this  state,  any  limita- 
tion or  restriction  upon  the  exercise  of  this  power,  which  is, 
in  any  respect,  in  conflict  with  the  provisions  of  this  act,  so 
far  as  it  prohibits  the  sale  of  intoxicating  liquors. 

The  right  of  traffic  or  the  transmission  of  property,  as  an 
absolute,  inalienable  right,  is  one  which  never  has  existed  since 
governments  were  instituted,  and  never  can  exist  under  gov- 
ernment. The  government  has  always  regulated  and  controlled 
it  to  the  full  extent  required,  in  its  judgment,  by  the  public 
interests  and  necessities,  as  the  whole  history  of  legislation 
will  clearly  show.  Government  possesses  many  powers  which 
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it  does  not  habitually  or  frequently  exercise,  and  only  puts  forth 
to  remedy  particular  evils  or  to  meet  occasional  exigencies. 
But  it  must  necessarily  have  the  same  right  to  prohibit  any 
particular  traffic,  or  branch  of  traffic,  which  it  finds  or  deems 
injurious,  and  to  declare  it  criminal,  that  it  has  to  prohibit  and 
declare  criminal  the  injurious  conduct  and  practices  of  men  in 
other  respects.  Otherwise,  the  right  to  property  and  its  trans- 
mission would  be  held  superior  to  the  right  to  life  and  liberty. 

Our  statutes  "  concerning  the  acquisition,  the  enjoyment  and 
transmission  of  property,  real  and  personal  "  (1  R.  S.  717) 
"  of  the  regulation  of  trade  in  certain  cases  "  (id.  528);  "  of 
the  proof  and  recording  of  conveyances  of  real  estate  "  (id. 
755);  all  acts  relating  to  revenue,  excise,  usury,  champerty, 
lotteries,  and  the  like,  with  which  our  statute-books  abound, 
have  their  sole  foundation  in  this  right. 

This  being  so,  it  follows,  inevitably,  that  the  occasion  and 
necessity  for  the  exercise  of  the  power  embodied  in  a  statute  is 
wholly  a  matter  of  legislative  judgment  and  discretion,  where 
no  constitutional  restriction  intervenes,  with  which  no  other 
power  in  the  government  has  any  right  to  interfere;  at  least, 
after  the  executive  sanction  has  been  given. 

If  the  legislature  shall  determine  that  the  occasion  has 
arisen,  or  that  the  necessity  exists,  lor  the  exercise  of  a  more 
extended  and  stringent  power,  than  it  has  hitherto  exercised, 
who  shall  decide  to  the  contrary.  What  other  tribunal  is 
clothed  with  power  to  entertain  an  appeal,  and  reverse  such 
determination'? 

The  veto  power,  given  to  the  executive,  is  the  only  authority 
the  constitution  has  provided,  and  that  must  be  exercised  before 
legislation  has  ripened  into  statutes,  and  is  then,  not  necessarily 
conclusive. 

Whoever  bestows  the  slightest  reflection  upon  the  nature  and 
character  of  the  judicial  office,  will  see  that  courts  can  enter- 
tain no  such  question.  And  any  attempt  on  their  part  to  take 
cognizance  of  it,  and  to  draw  it  within  their  jurisdiction,  would 
be  a  clear  invasion  of  the  legislative  province,  and  a  usurpation 
of  legislative  power. 
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The  spectacle  of  a  conflict,  between  the  representatives  of 
the  legislative  and  the  judicial  sovereignty,  of  the  people,  re- 
specting  a  question  of  this  character,  upon  any  other  than 
clear,  undoubted,  constitutional  grounds,  would,  at  this  day,  be 
at  once  novel  and  alarming. 

How  the  judiciary  must  fare,  in  such  a  contest,  in  such  a 
cause,  it  is  not  difficult  to  foresee.  Every  legislative  act,  when 
questioned,  is  to  be  brought  to  the  test  of  the  constitution,  and 
if  the  power  exercised  is  not  there  forbidden,  in  express  terms, 
or  by  clear  and  necessary  implication,  courts  have  no  discretion 
but  are  bound  to  pronounce  it  valid.  The  right  of  courts  to 
declare  legislative  enactments,  in  derogation  of  the  constitu- 
tion, void,  is  one  which  has  been  too  long  and  steadily  exer- 
cised in  this  country,  to  be  now  doubted  or  questioned. 

It  is,  however,  one  of  the  highest  and  most  delicate  of  all 
conservative  powers,  and  is  never  to  be  exercised  against  the 
acts  of  the  superior  branch  of  the  sovereignty,  in  doubtful  and 
questionable  cases.  The  legislative  department,  being  natu- 
rally the  superior,  its  authority  is  always  presumed  to  have 
been  rightfully  exercised.  And  this  presumption  is  to  prevail, 
until  the  contrary  has  been  made  clearly  to  appear,  and  has 
been  determined  by  the  courts. 

The  only  questions  which   arise   in  this  case,  differing  Iroul 
those  considered  in  the  case  before  referred   to,  relate  to  the 
authority  and  jurisdiction  of  the  court  of  Special  Session, 
before  whom  the  defendant  was  tried  and  convicted,  and  the 
right  of  seizure  and  destruction  of  the  contraband  property. 

These  I  propose  very  briefly  to  consider.  It  appears  from- 
the  case,  that  when  the  defendant  was  arrested  and  brought 
before  the  justice,  he  objected  to  being  tried  by  a  court  of 
Special  Sessions,  and  offered  to  give  bail  to  appear  at  the  next 
court  having  criminal  jurisdiction.  The  objection  was  over- 
ruled, the  right  to  give  bail  denied,  and  the  defendant  was  com- 
pelled to  go  to  trial  before  the  Special  Sessions.  It  is  claimed 
that  the  court  erred  in  refusing  to  take  bail.  The  court  was  L 
think  right  in  refusing  to  take  bail. 

VOL.  II.  71 
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The  act  undoubtedly  contemplates,  and  was  designed  to 
effect,  a  speedy  trial,  and  hence  the  justices  and  other  officers 
authorized  to  issue  a  process  under  the  act,  are  required  im- 
peratively, to  hold  courts  of  Special  Sessions,  to  hear  and  de- 
termine charges,  and  to  proceed  to  trial  as  soon  as  the  com- 
plainant can  be  notified,  unless  for  good  cause  shown  an  ad- 
journment shall  be  granted. 

Hence  also  the  privilege  given  to  persons  brought  before  a 
magistrate  in  the  cases  prescribed  in  the  Revised  Statutes  of 
giving  bail  to  appear  at  another  court,  and  thus  avoiding  a  trial 
before  the  Special  Sessions,  is  not  given  to  the  persons  com- 
plained of,  for  the  offences  created  by  this  act.  Under  the 
Revised  Statutes  the  right  of  the  court  of  Special  Sessions  to 
try  a  person  for  any  of  the  offences  therein  specified  is  given, 
subject  to  the  request  of  such  person  to  be  so  tried,  or  to  his 
failure  or  refusal  to  give  bail,  for  twenty-four  hours  after  being 
required  by  the  magistrate. 

But  the  right  of  such  court,  under  this  act,  is  subject  to  no 
•such  conditions.  On  this  point,  as  well  as  the  others  in  the 
case,  I  agree  fully  with  Welles,  Justice,  in  The  People  v.  Fisher, 
(20th  Barb.  652). 

It  is  contended  that  if  this  is  the  true  construction  of  the 
act,  it  is,  in  this  respect,  in  violation  of  the  constitutional  pro- 
vision that,  "  the  trial  by  jury  in  all  cases  in  which  it  has  been 
heretofore  used,  shall  remain  inviolate  forever."  It  is  con- 
ceded that  the  jury  here  referred  to  is  a  common  law  jury  of 
twelve  men.  This  act  only  allows  a  jury  of  six  before  a  court 
'of  Special  Sessions,  and  this  clearly  is  not  the  jury  intended 
by  the  constitution. 

The  terms  "  as  heretofore  used  "  in  the  constitution,  mean 
as  used,  before  the  adoption  of  the  existing  constitution. 
(Cruger  agt.  The  Hudson  River  Railroad  Co.,  (2  Kern.  19S, 
per  Johnson  J.)  Duffy  v.  The  People  (6  Hill,  78.) 

Trials  for  offences  of  this  grade  have  been  uniformly  au- 
fhorized,  and  had  long  before  the  adoption  of  the  present  con- 
stitution, and,  indeed  under  all  our  previous  constitutions,  with- 
out the  use  of  a  jury,  or  with  a  jury  of  only  six.  It  was  ex- 
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pressly  held  by  the  court  for  the  correction  of  errors,  in  the 
case  last  cited,  that  a  statute  which  authorized  a  magistrate  to 
convict  a  person  of  being  a  disorderly  person,  which  included 
the  power  of  sentence  and  commitment  to  jail  was  constitu- 
tional, although  it  did  not  give  the  right  of  trial  by  jury. 
And  in  that  case  the  power  of  the  legislature  to  confer  upon 
courts  of  Special  Sessions  the  right  to  try  offences  below  the 
grade  of  felony  without  indictment,  and  without  a  jury,  is  fully 
recognized  and  sanctioned.  It  is  argued  that  the  right  to  have 
a  trial  by  a  common  law  jury  was  secured  to  every  one  charged 
with  a  misdemeanor  under  the  provisions  of  the  Revised  Stat- 
utes, allowing  them  to  give  bail  for  appearance  at  a  higher 
court.  And  hence  the  inference  is  sought  to  be  drawn,  that 
the  right  has  never  been  taken  away  in  any  case,  but  has 
always  been  used,  and  consequently,  that  the  legislature  had 
no  right  to  take  it  away  in  these  cases. 

It  will  be  seen,  however,  that  although  by  the  Revised  Stat- 
utes, the  jurisdiction  of  the  Special  Sessions  to  try  and  punish 
is  made  subject  to  certain  conditions,  the  right  of  trial  by  jury 
is  by  no  means  there  secured  in  all  cases. 

If  a  person  is  unable  to  furnish  bail,  to  appear  at  another 
court,  it  is  the  right  and  duty  of  that  court  to  try  him  notwith- 
standing his  desire  or  demand,  to  be  tried  elsewhere.  This  is 
as  much  a  violation  of  his  right,  if  it  is  one  secured  by  the 
constitution,  as  though  the  statute  had  in  terms  forbidden  the 
magistrate  to  take  bail. 

But  it  is  a  question  of  the  power  of  the  legislature  to  confer 
the  jurisdiction  upon  these  courts,  and  that  question  can  never 
be  made  to  depend  upon  the  consent  or  request  of  the  person 
accused,  to  be  tried,  or  upon  his  ability  to  furnish  bail  to  ap- 
pear at  another  court.  It  is  a  privilege  given  by  the  legisla- 
ture in  such  cases,  which  might  have  been  withheld.  The 
power  of  the  legislature  to  determine  before  what  courts,  with 
or  without  a  jury,  offences  of  this  character  shall  be  tried,  is  I 
think  undoubted.  This  view  answers  the  other  objection,  that 
a  trial  and  conviction,  before  such  a  court,  is  not  by  due  process 
of  law. 
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The  case  shows  that  the  offence  was  committed  in  the  pre- 
sence of  a  policeman,  who  thereupon  seized  the  bottle  of 
champagne  so  sold,  and  the  bottle  of  brandy,  and  its  contents, 
from  which  the  quantity  sold  to  be  drank  had  been  taken. 
The  right,  therefore,  to  search  for  liquors,  supposed  or  sus- 
pected to  be  kept  for  unlawful  purposes,  does  not  arise  in  the 
case.  The  court  before  whom  the  defendant  was  tried,  adjudged 
that  the  liquor  was  unlawfully  kept  and  that  it  was  forfeited, 
and  issued  his  warrant  for  its  destruction. 

It  is  contended  that  no  person  can  be  deprived  of  his  pro- 
perty in  this  manner.  Jf  the  trial  and  conviction  are  by  due 
course  of  law,  it  is  difficult  to  see  upon  what  foundation  this 
objection  can  rest.  The  power  of  the  legislature  to  authorize 
and  impose,  by  way  of  penalty,  the  forfeiture,  upon  judicial 
sentence,  of  property  kept,  or  sought  to  be  used,  contrary  to 
law,  can  not  at  this  day  be  seriously  questioned.  It  is  the 
lowest  grade  and  form  of  punishment  for  offences  against  the 
law,  and  has  been  too  long  and  steadily  exercised,  without 
question,  to  be  now  involved  in  any  doubt.  Instances  of  the 
exercise  of  this  power  must  be  too  familiar  to  every  lawyer  to 
need  citation. 

The  act  of  seizure  by  the  officer  was  clearly  lawful.  The 
unlawful  act  was  open  and  flagrant  in  the  officer's  presence,  and 
it  would  have  been  a  gross  and  inexcusable  breach  of  duty,  on 
his  part,  had  he  overlooked  it. 

The  twelfth  section  authorizes  the  seizure  by  an  officer  under 
such  circumstances,  without  warrant,  to  be  taken  before  a 
magistrate,  as  was  done  in  this  case. 

The  conviction  and  sentence  was  therefore,  in  my  judgment, 
in  all  respects  lawful  and  proper,  and  the  judgment  of  the  Su- 
preme Court  should  be  reversed. 

In  determining  this  case,  the  Court  of  Appeals  established 
the  following  propositions: 

1.  That  the  prohibitory  act,  in  its  operation  upon  property 
in  intoxicating  liquors  existing  in  the  hands  of  any  citizen  of 
this  slate  when  the  act  took  effect,  is  a  violation  of  the  provi- 
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sion  in  the  constitution  of  this  state,  which  declares  that  no 
person  shall  be  "  deprived  of  life,  liberty  or  property,  without 
due  process  of  law."  The  court  is  of  opinion  that  the  various 
provisions,  prohibitions  and  penalties  contained  in  the  act,  sub- 
stantially destroy  the  property  in  such  liquors,  in  violation  of 
the  terms  and  spirit  of  the  constitutional  provision. 

2.  That  inasmuch  as  the  act  does  not  discriminate  between 
such  liquors  existing  when  it  took  effect  as  a  law,  and  such  as 
might  thereafter  be  acquired  by  importation  or  manufacture, 
and  does  not  countenance  or  warrant   any  defence  based  upon 
the  distinction  referred  to,  it  can  not  be  sustained  in  respect  to 
any  such   liquor,   whether  existing   at  the  time  the   act  took 
effect,  or  acquired  subsequently;  although  all   the  judges  were 
of  opinion  that  it  would    be   competent  for  the  legislature  to 
pass  such  an  act  as  the  one  under  consideration  (except  as  to 
some  of  the  forms  of  proceeding  to  enforce  it)  provided  such 
act  should  be  plainly  and  distinctly  prospective  as  to  the  pro- 
perty on  which  it  should  operate. 

3.  That  the  proceeding  in  a  court  of  Special  Sessions  au- 
thorized by  the  said  act  is  unconstitutional  and  void,  on  the 
ground  that  the  party  accused  is  thereby  deprived  of  the  right 
of  trial  by  jury  guaranteed  by  the  constitution. 

Judges  MITCHELL,  WRIGHT  and  T.  A.  JOHNSON  did  not  concur 
in  the  conclusions  arrived  at  by  the  majority  of  the  court,  upon 
the  first  and  second  of  the  above  mentioned  propositions;  and 
Judges  WRIGHT  and  T.  A.  JOHNSON  did  not  concur  in  the  last 
proposition. 

Judgment  of  the  Supreme  Court  affirmed. 
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NEW  YORK  OYER  AND  TERMINER.    April  10,  1855.     E.   P. 
Cowles,  Justice   of  the   Supreme   Oburt,   presiding. 

THE  PEOPLE  vs.  HYLER  and  others. 

A  grand  jury  has  full  power  to  make  inquiry  and  to  present  by  indictment, 
all  persons  charged  with  crime,  whether  such  persons  are  or  are  not  under 
arrest  and  examination  before  any  of  the  magistrates  of  the  county. 

It  is  no  good  reason  for  quashing  an  indictment,  that  at  the  time  it  was  found, 
the  defendants  were  under  arrest  on  a  warrant  issued  by  the  coroner,  after 
an  inquisition  found  by  a  coroner's  jury  implicating  the  defendants  in  the 
crime,  and  that  the  preliminary  examination  before  the  coroner  had  not 
been  brought  to  a  close. 

Where  a  coroner's  jury  finds  that  a  murder  has  been  committed  and  the  cor- 
oner binds  over  the  witnesses  to  appear  at  the  next  criminal  court  at  which 
an  indictment  can  be  found,  it  is  the  duty  of  the  grand  jury  to  proceed  at 
once  to  act  upon  the  case  without  reference  to  the  facts  whether  the  accused 
is  in  custody  or  whether  he  is  then  under  examination  before  the  coroner. 

This  was  a  motion  to  quash  an  indictment  for  murder  on 
grounds  fully  stated  in  the  opinion  of  the  court. 

H.  F.  Clark,  for  the  defendants. 

j).  0.  Hall  (District  Attorney)  for  the  people. 

After  taking  time  for  consideration,  the  following  opinion 
was  delivered  by 

COWLES,  J. — This  is  a  motion  made  in  behalf  of  the  defend- 
ants, Hyler,  Linn,  Morrissey  and  Irving,  to  quash  the  indict- 
ment and  remand  the  parties  back  for  a  preliminary  examina- 
tion, on  the  ground  that  after  the  coroner's  jury  had  returned 
their  inquisition,  implicating  them  as  accessories  to  the  murder 
of  Wm.  Poole,  they  were  arrested  by  warrant  issued  by  the 
coroner.  That  they  thereupon  demanded,  but  were  refused  by 
him  an  examination,  by  witnesses  to  be  called  either  for  or 
against  them,  the  coroner  holding  that  under  the  statute  he 
had  no  power  to  do  more  than  take  the  personal  statements  or 
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examination  of  the  defendants  without  oath.  It  will  not  be  ne- 
cessary now  to  discuss  the  question  whether  the  coroner  was  right 
or  otherwise  in  his  construction  of  the  law,  further  than  to  say 
that  upon  an  examination  of  the  statute  I  have  arrived  at  the 
same  conclusion  with  Mr.  Justice  Morris,  when  thai  question 
arose  before  him;  and  without  stopping  to  assign  my  reason, 
shall  hold  for  all  the  purposes  of  this  motion  that  the  coroner 
erred  in  denying  the  defendants  the  examination  they  demanded. 
The  question  then  arises,  "  Have  the  defendants,  by  reason  of 
such  refusal,  a  claim  upon  the  court  for  its  interposition,  as 
now  moved  for  by  them?  It  was  not  contended  on  the  argu- 
ment that  there  has  been  any  irregularity  in  the  finding  of  this 
indictment;  for  it  can  not  be  denied  that  the  grand  jury  have 
full  power  to  make  inquiry,  and  present,  by  indictment,  all 
persons  charged  with  crime;  and  that,  too,  whether  such  per- 
sons are  or  are  not  under  arrest  and  examination  before  any  of 
the  magistrates  of  the  county.  But  it  is  contended  that  where 
a  party  is  arrested  before  indictment,  there  is  a  manifest  im- 
propriety and  undue  haste  on  the  part  of  the  grand  jury  in  en- 
tertaining a  complaint  and  proceeding  to  indict  until  the 
preliminary  examination  shall  have  been  brought  to  a  close, 
and  that  while  the  statute  has  not  inhibited  the  grand  jury  from 
acting  upon  that  class  of  cases,  yet  that  a  quasi  right  is  pos- 
sessed by  the  accused  to  have  such  examination  fully  closed 
before  being  presented  by  the  grand  jury.  I  will  not  deny 
that  in  many  cases,  if  the  grand  jury  are  apprized  of  the  facts 
that  the  party  is  under  arrest,  and  that  the  committing  magis- 
trate is  proceeding  with  a  full  examination  into  the  facts  and 
circumstances  attending  the  alleged  offence,  and  particularly 
in  that  class  of  cases  the  prosecution  of  which  is  initiated  upon 
the  complaint  of  the  individual,  and  so  assume  a  character  in 
some  degree  personal  to  the  prosecutor,  it  would  be  very  wise 
and  judicious  in  the  grand  jury  to  defer  action  until  the  ma- 
gistrate has  made  return  of  all  the  testimony  taken  before  him. 
This  will  always  enable  both  the  grand  jury  and  the  public  prose- 
cutor, by  an  inspection  of  the  return,  to  judge  of  its  character 
and  form  some  opinion  as  to  the  probability  of  guilt  or  inno- 
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cence,  and  the  propriety  of  further  prosecution.  Such  a  dis- 
cretion, if  it  exists  on  the  part  of  the  grand  jury,  would  apply 
to  all  those  cases  where  the  original  complaint  is  made  to  a 
justice  of  the  peace,  and  to  all  other  cases  where  a  return  tff 
the  proceedings  and  examinations  had  are  not  made  or  the  wit- 
nesses recognized  to  appear  and  testify  before  the  grand  jury 
until  the  final  close  of  the  investigation  before  the  committing 
magistrate.  But  an  examination  of  the  statute  will  show  that 
in  this  case  the  grand  jury  possessed  no  such  discretion.  That 
they  could  not,  had  they  been  apprized  of  the  fact  that  these 
parties  were  under  arrest  and  before  the  coroner  for  examina- 
tion, defer  their  own  action,  but  were  bound,  if  the  testimony 
warranted,  to  indict.  By  2  Revised  Statutes,  742,  article  1st, 
in  regard  to  coroner's  inquests,  it  will  be  seen  that  upon  notice 
received  by  the  coroner  that  any  person  has  been  slain,  it  is 
the  coroner's  duty  forthwith  to  summon  a  jury  to  appear  before 
him  and  make  inquisition  concerning  such  death.  By  section 
five,  it  is  provided  that  the  jury,  after  inspection  of  the  body 
and  hearing  the  testimony,  shall  deliver  to  the  coroner  their 
inquisition  in  writing,  in  which  they  are  to  certify  the  cause, 
manner  and  circumstances  of  the  death,  "  and  who  were 
guilty  thereof,  either  as  principal  or  accessory,  and  in  what 
manner." 

Section  six  provides  that  if  "  the  jury  find  that  any  murder, 
manslaughter  or  assault  has  been  committed,  the  coroner  shall 
bind  over  the  witnesses  to  appear  and  testify  at  the  next  crimi- 
nal court  at  which  an  indictment  for  such  an  offence  can  be 
found  that  shall  be  held  in  the  county,"  and  the  last  clause  of 
the  same  section  further  provides  that  if  "  the  party  charged 
with  any  such  offence  be  not  in  custody,  the  coroner  shall  have 
power  to  issue  process  for  his  apprehension  in  the  same  manner 
as  a  justice  of  the  peace." 

Thus  it  will  be  seen,  that  by  express  mandate  of  the  statute, 
the  moment  the  coroner's  jury  found  and  subscribed  their 
verdict,  the  whole  matter,  with  all  the  witnesses,  was  sent  to 
the  grand  jury  —  sent  to  them  to  act  upon  at  once,  and  with 
no  discretion  to  delay  their  proceeding  upon  the  charge, 


NEW  YORK,  APRIL,  1855.  569 

The  People  v.  Hyler. 

whether  the  accused  were  or  were  not  in  custody,  or  whether  they 
were  or  were  not  under  examination  before  the  coroner,  as 
provided  in  section  seven.  The  case  is  therefore  entirely  un- 
like that  other  class  to  which  I  have  heretofore  alluded  where 
the  returns  are  not  made  nor  the  witnesses  bound  over  to 
appear  and  testify  until  the  preliminary  examination  is  closed; 
ami  it  would  be,  in  my  judgment,  just  as  much  a  dereliction 
of  duly  in  the  grand  jury  to  refuse  to  act  after  the  coroner's 
inquisition  had  been  returned,  as  it  would  to  give  a  similar 
refusal  after  the  return  of  the  preliminary  examination  by  the 
committing  magistrate  in  that  class  of  cases.  If  I  am  right 
in  the  view  I  have  taken  of  the  mandatory  character  of  the 
statute  which  controlled  the  action  of  the  grand  jury  in  this 
case,  there  is  of  course  no  ground  on  which  this  motion  can 
be  granted.  That  the  indictment  is  regular  is  conceded,  and 
the  court  can  not  be  held  to  possess  a  discretion  to  set  aside 
an  indictment  as  prematurely  found  in  a  case  where  the  grand 
jury  have  none  to  refuse  finding  it.  The  motion  to  quash  must 
therefore  be  denied. 

VOL.  II.  72 
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NEW  YORK  OYER  AND  TERMINER.     April,  1855.     Before  E.  P. 
Cowler,  Justice  of  the  Supreme  Court. 

THE  PEOPLE  vs.  HYLER  and  others. 

On  a  motion  to  admit  to  bail,  on  an  indictment  for  murder,  upon  the  testi- 
mony taken  before  the  coroner  and  before  the  grand  jury,  the  defendants 
will  not  be  permitted  to  furnish  further  proof,  either  by  affidavits  or  oral 
testimony,  tending  to  establish  their  innocence. 

The  court  in  all  cases,  capital  or  otherwise,  exercises  its  discretionary  powers 
to  admit  to  bail,  when,  upon  examination  of  the  testimony  under  which  the 
accused  is  held,  the  presumption  of  guilt  is  not  strong ;  and  the  court  is 
particularly  called  upon  to  bail  in  all  cases,  where  the  presumptions  are 
decidedly  in  favor  of  the  innocence  of  the  accused. 

A  grand  jury  ought  not  to  find  an  indictment,  unless  the  testimony  against 
the  accused,  ex  parte  and  unexplained,  is  sufficient  to  convict. 

The  defendants  had  been  indicted  for  the  murder  of  William 
Poole.  A  motion  was  made  to  admit  them  to  bail. 

Russell,  for  defendant  Van  Peit. 

Nye  and  H.  F.  Clark,  for  the  other  defendants. 

A.  Oalcey  Hall,  (District  Attorney,)  for  the  people 

By  the  Court,  COWLES,  J. — This  is  an  application  to  admit 
to  bail  all  of  the  defendants  except  Baker  w  o  is  still  at  large 
The  motion  is  based  upon  the  testimony  taken  before  the 
coroner,  and  that  taken  before  the  grand  jury,  on  which  the 
indictment  was  found.  The  defendants  at  the  same  time  ask 
leave  to  furnish  further  proof,  by  affidavit  or  oral  testimony, 
on  the  subject,  showing  their  innocence  of  the  offence  charged, 
as  affecting  the  question  of  bail.  The  district  attorney  at  the 
same  time  also  moves  for  an  increase  of  the  bail  heretofore 
taken  from  the  defendant  Irving.  The  first  question  to  be 
settled  is,  whether  such  proof  can  be  received.  After  a  careful 
examination  of  the  subject,  I  have  come  to  the  conclusion  that 
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such  proof  can  not  be  received.  It  has  not  been  the  practice 
heretofore,  either  in  this  country  or  in  England,  nor  can  such 
a  precedent  be  established  without  making  an  application  for 
bail  substantially  a  trial  upon  the  merits;  for  if  the  prisoner 
can  produce  such  evidence  in  his  own  behalf,  Ihe  public  pro- 
secutor should  be  permitted  to  controvert  it,  which,  in  effect 
would  transform  a  motion  to  bail  into  an  examination  into  the 
guilt  or  innocence  of  the  prisoners.  The  rule  seems  to  be  well 
settled  to  the  contrary,  and  with  reason,  because,  to  open  the 
whole  question  of  guilt  or  innocence  to  proof  on  a  motion  to 
admit  to  bail,  would  be  attended  with  most  serious  public 
inconvenience.  In  most  cases  there  will  be  extant  on  the  files 
of  the  court,  the  preliminary  examination  of  the  accused,  or 
the  testimony  before  the  coroner,  or  that  before  the  grand  jury; 
in  some  cases  all.  True,  as  in  this  case,  a  party  may  some- 
times, by  casualty  be  deprived  of  the  benefit  of  a  preliminary 
examination,  but  the  hardship  in  a  particular  instance  should 
not  induce  the  establishment  of  a  precedent  which  would  prove 
of  great  public  inconvenience.  The  motion  to  put  in  proof 
must  therefore  be  denied. 

This  brings  us  to  the  main  question.  The  power  of  the  court 
to  bail  is  unquestioned.  But  the  principles  which  will  guide 
the  court  in  the  exercise  of  this  power  have  been  well  esta- 
blished, and  will  be  recognized  here  as  the  true  rule  by  which 
to  be  governed.  It  has  been  said  that  in  the  higher  class  of 
offences,  particularly  of  a  capital  nature,  a  court  will  not  bail 
after  indictment,  although  they  may  before.  This  distinction 
has  arisen  from  the  fact  that  in  one  case  the  court  have  before 
it  the  testimony  taken  before  the  coroner's  jury,  or  before  the 
committing  magistrate,  and  can  thus,  by  an  inspection  of  the 
testimony,  be  enabled  to  form  some  judgment  as  to  probable 
guilt  or  innocence;  while  in  the  other  case,  the  old  rule  did 
not  permit  the  testimony  before  the  grand  jury  to  be  disclosed, 
and  the  court  were,  therefore,  after  indictment,  unable  to  say 
on  what  proof  it  had  been  found.  In  Lord  Mohan's  case,  ( 1 
Salk,  104,)  it  was  said,  "If  a  man  be  found  guilty  of  murder 
by  a  coroner's  inquest,  we  sometimes  bail  him  because  the 
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coroner  proceeds  upon  depositions  taken  in  writing  which  we 
may  look  into;  otherwise,  if  a  man  be  found  guilty  of  murder 
by  a  grand  jury,  because  the  court  can  not  take  notice  of  their 
evidence,  which  they  by  their  oath  are  bound  to  conceal."  "  A 
man  charged  with  murder  by  the  verdict  of  a  coroner's  inquest 
may  be  admitted  to  bail,  though  not  after  the  finding  of  an 
indictment  by  a  grand  jury."  (1  Chitty  Crim.  Law,  129,  Jim. 
ed.  of  1836.)  And  the  reason  is  the  same  as  above  given.  So 
in  1  Martin  Louis.  Rep.  142,  The  Territory  v.  Benoit,  the  court 
say:  "  On  a  coroner's  inquest  finding  a  person  guilty  of  a 
capital  crime,  the  judges  have  often  looked  into  the  testimony, 
which  the  coroner  is  bound  to  record,  and  when  they  have 
been  of  opinion  that  the  jurors  had  drawn  an  illogical  opinion, 
admitted  the  parties  to  bail.  But  as  the  evidence  before  the 
grand  jury  is  not  written,  and  can  riot  be  disclosed,  the  same 
discretion  and  control  can  not  be  exercised,  and  the  judges  can 
not  help  considering  the  finding  of  a  grand  jury  too  great  a 
presumption  of  the  defendant's  guilt  to  bail  him."  Other 
instances  to  the  same  effect  might  be  cited,  all  showing  that 
the  distinction  made  between  bailing  in  capital  cases  before 
or  after  indictment  has  been  founded  on  the  reasons  above 
given:  that  before  the  indictment  the  court  have  access  to  the 
depositions  arid  testimony  on  which  the  charge  is  based,  and 
in  the  other  case  could  not,  because  the  grand  jury  were  re- 
quired to  keep  the  testimony  before  it  secret;  and  the  court 
having  no  means  of  inferring  otherwise,  would,  therefore, 
always  imply  that  the  grand  jury  had  not  indicted  on  insufficient 
proof,  and  so  refuse  to  bail.  Such  difficulty,  however,  does 
not  exist  in  this  case.  It  is  provided  by  2  R.  S.  724,  §  30, 
that  "  every  grand  jury  may  appoint  one  of  their  number  to  be 
a  clerk  thereof,  to  preserve  minutes  of  their  proceedings,  and 
of  the  evidence  given  before  them,  &c.,  which  was  done  here; 
and  the  whole  evidence  taken  before  the  grand  jury  who  found 
this  bill,  it  is  admitted  is  before  the  court,  consisting  of  the 
record  of  the  testimony  taken  before  the  coroner's  jury,  which 
was  also  read  before  the  grand  jury,  together  with  a  full  record 
of  all  other  facts  testified  to  before  the  grand  jury.  The  ques- 
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tion  of  bail  is,  therefore,  open  to  consideration  to  the  same 
extent  as  it  would  be  if  applied  for  before  indictment,  for  the 
court  know  on  what  testimony  this  indictment  was  found.  The 
question  then  arises,  under  what  circumstances  can  bail  be 
given  in  cases  like  the  present?  In  the  case  of  the  People  v. 
Goodwin,  (1  Wheeler  Crim.  Cases,  445,)  the  late  Chief  Justice 
Spencer  says:  "That  if  it  stands  indifferent  whether  a  person 
charged  with  a  felony  be  guilty  or  not,  he  ought  to  be  bailed 
and  that  even  in  capital  cases,  where  there  are  any  circum- 
stances to  induce  the  court  to  suppose  he  may  be  innocent, 
they  will  bail."  That  most  eminent  jurist,  in  the  same  case, 
after  stating  further  that  there  is  no  fixed  or  certain  rule  for 
every  case,  but  that  each  one  must  be  governed  by  the  peculiar 
circumstances  attending  it,  says:  "  The  object  of  imprisonment 
before  conviction  is  to  secure  the  forthcoming  of  the  person 
charged  with  the  commission  of  a  crime,  and  it  is  never  in- 
tended as  any  part  of  the  punishment,  for  until  the  guilt  of  the 
party  be  legally  ascertained  there  is  no  ground  for  punishment, 
and  it  would  be  cruel  and  unjust  to  inflict  it."  The  laws  (says 
he,)  of  every  free  country  estimate  personal  liberty  as  of  the 
most  sacred  character,  and  it  is  not  to  be  violated  or  abridged 
before  trial.  "  If  (he  further  says,)  the  punishment  be  death  or 
corporeal  imprisonment,  a  conciousness  of  guilt  would  probably 
induce  flight  and  an  evasion  of  the  punishment,  and  in  admitting 
to  bail  therefore,  regard  must  be  had  to  the  probable  guilt  of  the 
party,  and  the  nature  of  the  punishment."  He  then  proceeds 
to  recapitulate  the  facts  in  that  particular  case  which  was  for 
manslaughter,  stated  the  prisoner  had  once  been  tried  and  the 
jury  disagreed;  that  the  foreman  had,  when  called,  rendered 
a  verdict  of  guilty,  but  that  on  being  polled,  one  of  the  jury 
dissented,  and  then  proceeds:  "  I  am  therefore  bound  to  pre- 
sume that  the  prisoner  may  be  innocent  of  the  offence.  In  such 
a  case  as  I  understand  the  law,  he  is  entitled  to  be  bailed." 
These  principles  were  approved  by  the  court  in  the  case  of 
Tayloe,  (5  Cowen,  39,)  which  was  a  case  of  homicide  before  in- 
dictment, and  in  that  case,  after  approving  of  the  rule  laid 
down  by  Chief  Justice  Spencer  in  the  case  above  cited,  Chief 
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Justice  Savage  says:  "  If  the  facts  in  the  case  now  before  the 
court  afford  the  same  presumptions  of  innocence,  and  it  appears 
to  the  court  from  the  depositions  that  it  is  quite  indifferent 
whether  he  is  guilty,  then  in  my  opinion  he  ought  to  be  bailed, 
otherwise  not."  The  same  rule  has  been  repeatedly  recognized 
in  England.  Hawkins  Pleas  of  the  Crown,  B.  2,  ch.  15,  §  40  to 
50;  Rex  v.  Dalton,  2  Str.  911.)  In  Com.  Digest,  Bail  F,  it  is 
said,  "  the  court  will  not  bail  in  murder,  treason,  &c.,  unless 
there  be  reasonable  cause."  The  criminal  code  of  Louisiana, 
contains  a  provision,  which  seems  to  be  a  summary  of  the 
common  law  rule  on  this  subject.  Article  192  provides  that 
"  All  persons  shall  be  bailable  except  for  capital  offences, 
where  the  proof  is  evident  and  the  presumption  great;"  and 
then  reciting  that  murder,  rape,  and  some  other  offences,  are 
punishable  with  death,  proceeds:  "  Persons  accused  of  the 
offences  above  enumerated,  (capital  offences)  are  also  to  be 
bailed  when  the  proof  is  not  evident  nor  the  presumption 
strong."  The  general  proposition  deducible  from  the  foregoing 
authorities  is,  that  the  court  in  all  cases,  capital  or  otherwise, 
exercises  its  discretionary  powers  to  admit  to  bail,  when  from 
the  testimony  under  which  the  accused  is  held,  it  is  indifferent 
whether  he  be  innocent  or  guilty;  in  other  words,  when  upon 
examination  of  the  testimony,  the  presumption  of  guilt  is  not 
strong,  and  they  are  particularly  called  upon  to  bail  in  all 
cases  where  the  presumptions  are  decidedly  in  favor  of  the 
innocence  of  the  accused. 

It  may  be  well  here  also  to  inquire  on  what  testimony  an 
indictment  should  be  based.  I  am  satisfied  that  this  most  im- 
portant matter  is  oftentimes  overlooked,  and  still  oftener,  per- 
haps, misunderstood  by  our  grand  juries;  and  yet  such  is  the 
very  nature  of  the  organization  of  a  grand  jury;  such  its  mode 
of  proceeding,  the  secrecy  of  its  action,  and  the  ex  part e  char- 
acter of  the  testimony  taken  before  it,  that  these  errors  are 
rarely,  and  then  only  incidentally,  brought  before  the  court  for 
review.  These  errors  the  court  should  vigilantly  watch,  and, 
as  far  as  practicable,  correct.  In  no  case  is  injustice  more 
likely  to  be  done,  than  in  the  finding  of  indictments  on  insuffi- 
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cient  proof;  an  injustice  difficult  to  be  guarded  against,  and  yet 
oftentimes  most  oppressive  in  its  consequences  to  the  accused. 
I  can  not  regard  the  indictment  as  in  theory  a  mere  accusation 
based  upon  probable  cause  to  believe  the  accused  may  be 
guilty,  like  the  finding  of  the  committing  magistrate,  but  as  a 
direct  and  positive  charge  on  oath  that  upon  the  testimony 
before  the  grand  jury,  ex  parte  and  unexplained,  the  jury  find 
he  is  guilty. 

In  1  Chitty  Crim.  Law,  318,  it  is  said:  "  Formerly  it  was 
laid  down  that  a  grand  jury  ought  to  find  the  bill,  if  probable 
evidence  were  adduced  to  support  it,  because  it  is  only  an 
accusation,  and  the  defendant  will  afterwards  defend  himself 
before  a  more  public  tribunal.  But  great  authorities  have  taken 
a  more  merciful  view  of  the  subject,  and  considering  the  igno- 
miny, the  dangers  of  perjury,  the  anxiety  of  delay,  and  the 
misery  of  a  prison,  have  argued  that  the  grand  inquest  ought, 
as  far  as  the  evidence  before  them  goes,  to  be  convinced  of  the 
guilt  of  the  defendant.  What  was  therefore  anciently  said  of 
petit  treason  may  be  applied  to  all  other  offences,  that  since  it 
is  preferred  in  the  absence  of  the  prisoner,  it  ought  to  be  sup- 
ported by  substantial  testimonies."  "  Indictments,"  says  Lord 
Coke,  "  being  the  foundation  of  all  capital  proceedings,  found 
in  the  absence  of  the  party  accused,  and  only  the  evidence  for 
the  king  being  adduced,  it  is  necessary  that  the  proof  of  the 
offence  should  be  substantial."  (3  Coke  Inst.  25.)  In  a  note  to 
4  Hawkins  Pleas  of  the  Crown,  p.  82,  we  find  the  following: 
"  It  has  been  observed  with  great  strength  of  argument  that  a 
grand  jury  ought  to  have  the  same  persuasion  of  the  truth  as  a 
petit  jury  or  a  coroner's  inquest."  (Vide  also  4  State  Trials, 
183.)  Blackstone  uses  the  following  language:  "A  grand  jury 
ought  to  be  thoroughly  persuaded  of  the  truth  of  an  indictment 
so  far  as  their  evidence  goes,  and  not  to  rest  satisfied  merely 
with  remote  possibilities;  a  doctrine  that  might  be  applied  to 
very  oppressive  purposes."  (4  Bl.  Com.  303.)  The  rule,  as 
thus  laid  down,  I  believe  to  be  the  true  one.  No  other,  in  my 
judgment,  is  safe,  nor  is  it  to  be  tolerated  that  a  citizen  shall 
be  charged  with  a  serious  offence,  and  sent  to  a  petit  jury  for 
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trial,  unless  the  ex  parte  testimony  taken  in  his  absence,  with 
no  power  of  cross-examination,  shall  at  least,  if  unexplained, 
show  him  guilty.  This  is  implied  in  the  very  language  of  the 
indictment:  "  The  jurors,  &c.  upon  their  oaths  present  that  A  B 
is  guilty,"  &c.  How  upon  their  oaths  can  they  say  the  accused 
is  guilty,  unless  as  the  testimony  stands  before  them,  the  proof 
unexplained  would  lead  logically  to  such  conclusion?  Is  it  to 
be  tolerated  that  grand  juries  are  to  speculate  upon  the  chances 
of  the  guilt  or  innocence  of  the  citizen?  If  the  grand  jury  can 
not  say  that  the  testimony  they  have  taken  ex  parte  is  strong 
enough  to  lead  to  conclusion  of  guilt,  is  the  citizen  to  be  sub- 
jected to  all  the  ignominy  of  an  indictment,  and  the  rigors 
perhaps  of  a  long  confinement  in  a  prison,  to  the  injury  of  his 
health  and  character,  and  the  ruin  of  his  business,  on  a  suspi- 
cion merely  that  he  may  be  guilty?  I  do  not  so  understand 
the  law,  but  as  above  stated,  that  the  testimony  must  be  suffi- 
cient in  degree  to  convict,  if  unexplained.  Such  are  the  prin- 
ciples which  must  govern  in  the  cases  now  before  the  court. 

The  parties  who  apply  for  bail,  seven  in  number,  viz: 
McLaughlin  alias  Pargene,  Turner,  Hyler,  Lynn,  Van  Pelt, 
Morrissey  and  Irving,  are  all  charged  by  the  indictment  as 
accessories  to  the  murder  of  William  Poole.  The  testimony 
shows  that  upon  the  evening  of  the  homicide,  without  an- 
ticipation of  a  meeting  by  either  party,  Morrissey  and  the 
deceased  met  in  a  public  house  in  this  city;  that  they  were 
enemies;  that  on  meeting  a  violent  quarrel  ensued  between 
them,  and  much  feeling  was  excited;  that  Poole,  supposing 
probably  he  would  be  assaulted,  drew  a  pistol  and  pointed  it 
at  Morrissey;  that  Morrissey  was  soon  furnished  with  one, 
which  he  snapped  at  Poole;  that  at  this  time  Irving  interfered, 
and  attempted  to  prevent  any  difficulty,  and  that  after  much 
excitement,  but  no  blows  given,  the  parties  were  separated  by 
the  arrest  of  both  Poole  and  Morrissey,  both  of  whom  were 
taken  away  and  in  opposite  directions.  None  of  the  accused 
were  present  at  this  first  quarrel  but  Morrissey,  Irving  and 
Hyler.  As  the  parties  were  taken  from  the  house,  Irving  also 
left,  and  was  not  seen  in  company  with  the  accused  again  that 
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night,  and  the  weight  of  the  testimony  is  that  he  went  directly- 
home  and  did  not  hear  of  the  subsequent  affray  until  the  next 
morning.  The  only  other  testimony  as  to  Irving  is  that  some 
months  before  this  he  had  been  heard  to  make  threats  in  regard 
to  Poole,  and  to  declare  his  intention  to  procure  his  death.  As 
to  Morrissey  the  whole  testimony  goes  to  show  that  after  the 
difficulty,  he  in  company  with  some  of  the  accused  and  others, 
called  at  different  drinking  places;  that  he  became  very  much 
intoxicated,  and  was  taken  home  before  the  second  affray  in  a 
state  of  senseless  inebriation.  There  is  no  evidence  that  he 
conspired  with  any  other  parties  to  have  a  further  collision 
with  Poole  that  night,  or  expected  one,  and  the  inference  from 
the  testimony  is  conclusive  that  he  knew  nothing  of  the  subse- 
quent difficulty  which  resulted  in  Poole's  being  shot,  until  after 
the  occurrence  and  was  then  in  too  inebriated  a  state  to  be 
made  to  know  it  until  the  next  morning.  As  to  Hyler,  Lynn, 
and  Van  Pelt,  the  theory  of  the  prosecution  is  that  they  in  con- 
junction with  Baker,  Pargene,  and  Turner,  formed  a  conspiracy 
for  the  purpose  of  a  joint  attack  the  same  night  upon  Poole, 
and  together  went  to  the  scene  of  the  first  difficulty  with  that 
end  in  view.  That  these  parties  last  named  did  go  to  the 
scene  of  the  homicide  and  probably  in  company,  is  true.  That 
a  difficulty  soon  ensued  between  a  portion  of  the  party  and 
Poole,  is  equally  true,  and  Poole  received  a  shot  which  resulted 
in  his  death  some  days  after.  To  connect  Hyler,  Lynn,  or 
Van  Pelt  with  this  shooting,  so  as  to  make  either  one  liable  as 
an  accessory,  it  is  necessary  for  the  prosecution  to  first  establish 
a  guilty  confederacy  among  them  having  that  end  in  view; 
for,  so  far  as  the  proof  shows,  no  overt  act  on  the  part  of  either 
of  these  three  parties  was  committed  after  they  entered  Stanwix 
Hall,  which  indicated  any  participation  in  the  attack  on  Poole. 
Van  Pelt  on  that  occasion,  as  the  evidence  shows,  interfered 
with  Pargene,  one  of  the  accused,  to  prevent  his  assault  on 
Poole,  and  was  knocked  down  for  his  attempt  and  immediately 
left  the  house.  Neither  Lynn  nor  Hyler  joined  in  the  attack 
that  was  made,  nor  in  any  way  showed  a  hostile  purpose  bj 
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any  overt  act.  The  strongest  view  that  can  be  taken  of  the 
case  unfavorably  to  the  defendants,  Hyler,  Lynn,  and  Van  Pelt, 
is  that  there  are  strong  suspicions  that  they  may  have  known 
Poole  was  at  Stanwix  Hall,  and  went  there  with  others  to 
attack  him  or  at  least  to  witness  the  attack.  There  are  some 
circumstances  which  favor  such  a  theory,  but  as  far  as  the 
circumstances  in  proof  now  go,  they  are  not  sufficient  of  them- 
selves without  other  proof  to  warrant  a  finding  that  it  was  so. 
The  case  as  to  them  therefore  falls  within  the  rule  laid  down 
in  the  People  v.  Goodwin,  (1  Wheeler  Crim.  Cos.  above  cited.) 
As  was  said  by  Chief  Justice  Spencer  in  that  case,  so  am  I 
compelled  to  say  in  this,  "  I  am  bound  to  presume  they  may  be 
innocent  of  the  offence."  I  am  equally  bound  to  say  that  the 
proof  as  it  now  stands,  would  not  justify  the  conviction  of 
Hyler,  Lynn  or  Van  Pelt.  They  must  therefore  be  admitted  to 
bail. 

As  regards  Irving  and  Morrissey,  I  must  go  still  further  and 
say  that  upon  the  testimony,  I  am  entirely  clear,  there  is  not 
only  none  on  which  a  conviction  can  be  had,  but  that  the  proof 
did  not  warrant  the  finding  of  the  indictment.  Whatever  may 
have  been  the  errors  or  the  follies  of  either  Irving  or  Morrissey, 
it  will  not  answer  to  allow  of  a  precedent  so  dangerc  js  to  the 
liberty  of  the  citizen  as  that  of  upholding  an  indictment  based 
on  testimony  so  utterly  insufficient,  and  while  the  grand  jury 
in  the  discharge  of  its  most  responsible  and  important  duties, 
will  always  have  the  firm  and  steady  support  of  this  court,  the 
court  must  with  equal  firmness  and  fidelity  guard  the  personal 
rights  of  the  citizen  against  the  consequences  of  so  dangerous 
a  precedent  as  that  of  sustaining  or  favoring  an  indictment  the 
finding  of  which  is  so  utterly  unwarranted  by  the  proof. 

It  only  remains  to  fix  upon  the  amount  of  the  bail  to  be  given 
by  the  several  parties.  That  of  Irving  having  been  already 
fixed  by  Mr.  Justice  Morris,  will  remain  undisturbed. 

Morrissey  must  be  admitted  to  bail  in  the  sum  of  ten  thou- 
sand dollars. 

Hyler,  Lynn  and  Van  Pelt  must  be  admitted  in  the  sum  of 
twenty  thousand  dollars  each. 
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Proper  notice  in  each  of  the  cases  must  be  given  to  the  dis- 
trict attorney  of  the  persons  proposed  as  bail,  that  he  may  in- 
quire into  their  sufficiency. 

As  to  the  other  two  parties  (Turner  and  Pargene)  who  have 
applied  for  bail,  it  is  only  necessary  to  say  that  the  application 
in  their  behalf  must  be  denied. 

At  a  subsequent  day,  on  the  suggestion  of  the  prisoner's 
counsel,  assented  to  by  the  district  attorney,  that  the  bail  fixed 
was  beyond  the  ability  of  some  of  the  parties  to  furnish,  the 
court  modified  the  order,  fixing  the  bail  of  Van  Pelt  at  $4000, 
of  Lynn  and  Hyler  at  $  10,000  each,  which  was  given  as  thus 
fixed,  by  all  the  parties. 


NEW  YORK   GENERAL   TERM.     November,    1855.     Clerke, 
Morris  and  Mitchell,  Justices. 

THE  PEOPLE  vs.  EDWARD  CHRISTIE  and  others. 

Where  a  juror,  on  being  called,  is  challenged  on  the  ground  of  his  having 
formed  or  expressed  an  opinion  as  to  the  guilt  of  the  prisoner,  such  juror 
may  be  examined  as  a  witness  for  the  purpose  of  sustaining  the  challenge. 

A  juror  when  examined  as  a  witness  for  the  purpose  of  sustaining  a  challenge 
to  the  favor,  will  not  be  excused  from  answering  whether  he  has  any  pre- 
judice or  bias  against  a  religious  sect,  on  the  ground  that  such  answer  would 
disgrace  him. 

Where  on  the  trial  of  several  defendants  on  an  indictment  for  a  riot,  it  ap- 
peared that  a  secret  society  had  been  organized  for  the  purpose  of  repressing 
the  class  or  sect  to  which  the  defendants  belonged,  it  was  held  to  be  com- 
petent to  require  a  witness,  who  had  been  called  and  testified  on  the  part  of 
the  prosecution,  to  answer  on  his  cross-examination,  whether  he  was  a  mem- 
ber of  such  secret  society 

Certiorari  to  the  New  York  General  Sessions.  The  defend- 
ants were  jointly  indicted  for  riot,  committed  in  the  ninth  ward 
of  the  city  of  New  York,  on  the  4th  day  of  July,  1853;  the 
defendants  pleaded  not  guilty;  and  on  the  14th  day  of  Decem- 
ber, 1853,  the  issue  of  traverse  so  joined,  came  on  to  be  tried 
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before  Hon.  Francis  Tillou,  recorder,  &c.,  the  defendants  being 
tried  jointly. 

On  the  first  juror,  Samuel  Carson,  being  called,  he  was  chal- 
lenged for  principal  cause  by  the  defendants,  on  the  ground  of 
his  having  formed  or  expressed  an  opinion  of  the  guilt  of  the 
prisoners,  or  some  of  them.  This  challenge  was  denied  by  the 
people,  and  issue  was  thereupon  joined.  The  defendant's 
counsel,  John  McKeon,  offered  as  a  witness,  to  prove  the  chal- 
lenge, the  juror  himself.  This  was  objected  to  by  the  people, 
and  the  objection  sustained  by  the  court;  to  which  decision 
the  defendant's  counsel  excepted. 

It  was  admitted  for  the  purpose  of  the  argument  as  to  the 
challenge  of  jurors,  that  on  the  4th  day  of  July  last  past,  there 
was  a  procession  of  a  society  called  the  Ancient  Order  of 
Hibernians,  a  society  composed  of  Irishmen  and  Roman  Catho- 
lic*; that  the  defendants  were  members  of  that  society.  And 
it  was  admitted,  for  the  purpose  of  the  argument  as  to  the 
challenge  of  jurors,  that  a  portion  of  the  defendants  are  Catho- 
lics, and  a  portion  foreigners;  that  the  alleged  riot  took  place 
in  the  neighborhood  of  Abingdon  square,  in  the  ninth  ward  of 
the  city  of  New  York,  through  which  the  procession  passed, 
and  that  during  the  riot,  expressions  of  a  hostile  and  insulting 
character  were  used  by  some  of  the  parties  engaged,  as  for  in- 
stance, "  kill  the  d— d  Irish,"  "  kill  the  d— d  Popish 

,"  "  kill  the  d — d  Yankees."     It  was  also  contended  by 

the  defendants'  counsel,  for  the  purpose  of  the  challenge  to 
jurors,  that  a  strong  prejudice  existed  amongst  the  police 
and  inhabitants  of  that  section  of  the  city  against  Irish  and 
Roman  Catholics. 

Several  jurors  were  called  and  rejected;  some  were  peremp- 
torily challenged;  one  of  the  jurors  being  called  and  chal- 
lenged to  the  favor,  on  the  ground  that  he  had  a  bias,  preju- 
dice or  impression  against  the  prisoners  or  some  of  them,  triers 
were  appointed  by  court;  one  juror  so  challenged  for  favor 
was  rejected  by  the  triers,  when  James  Black  was  called 
as  a  juror,  who  was  challenged  to  the  favor  by  defendants' 
counsel,  on  the  ground  that  the  juror  called  had  a  bias,  preju- 
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dice  or  impression  against  the  defendants  or  some  one  of 
them. 

This  challenge  was  denied  by  the  people,  and  issue  was 
thereupon  joined.  The  same  triers  as  in  the  former  cases 
were,  by  consent,  in  this  case  appointed.  The  defendants 
called  as  a  witness  to  prove  the  challenge,  the  juror  so  called, 
who,  after  answering  several  questions  in  relation  to  the 
ground  of  challenge,  was  asked  the  following  question: 

Q.  Have  you  any  bias  or  prejudice  against  Roman  Catholics? 

To  this  question  the  district  attorney  objected,  and  contended 
that  the  juror  was  not  bound  to  answer,  if  he  thought  it  would 
disgrace  him.  The  court  sustained  the  objection  of  the  dis- 
trict attorney,  to  which  decision  the  counsel  for  defendants 
excepted.  The  court  thereupon  informed  the  witness  that  he 
was  not  bound  to  answer  the  question,  if  in  his  opinion  the 
answer  would  tend  to  disgrace  him;  to  which  instruction  and 
decision  the  defendants'  counsel  excepted.  On  the  question 
being  put,  the  juror  declined  to  answer. 

The  defendants  then  moved  the  court  to  compel  the  juror,  as 
being  a  witness,  to  answer  the  question,  which  the  court  refused 
to  do.  To  which  decision  and  refusal  the  defendant's  counsel 
excepted. 

Timothy  H.  West  was  called  as  a  witness  on  the  part  of  the 
prosecution,  and  testified  as  follows:  That  he  lived  in  No.  23 
Eighth  avenue;  is  a  house  carpenter;  saw  the  procession;  there 
was  a  space  of  twelve  feet  or  more  through  which  the  stage 
driver  passed;  heard  the  expression — "Kill  the  d — d  son  of 
."  After  witness  left  his  son  in  Troy  street,  witness  re- 
turned to  the  stage.  He  then  met  a  policeman  and  told  him 
the  "  Order  of  Hibernians  had  attacked  the  stage-driver,  and 
were  about  to  murder  him  on  the  spot."  McPherson  went  in 
and  told  them  to  disperse;  two  men  made  a  pass  at  him;  I 
stepped  back  to  Eighth  avenue;  he  did  not  see  the  marshal  at 
the  time  of  the  affair  with  the  stage. 

On  being  cross-examined,  the  witness  was  asked: 

Q.  Do  you  belong  to  the  Order  of  United  Americans? 

This  question  was  objected  to  by  the  people.     The  objection 
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was  sustained  by  the  court,  and  to  this  decision  the  counsel  for 
the  defendants  excepted.  The  following  question  was  then 
put: 

Q.  Do  you  belong  to  any  order? 

This  question  was  objected  to  by  the  people.  The  objection 
was  sustained,  and  to  which  decision  the  defendants  excepted. 

JV".  Bowditch  Blunt  (District  Attorney)  for  the  people. 
John  McKeon  for  the  defendant 

By  the  Court,  MORRIS,  J. — At  the  foundation  of  American 
jurisprudence,  is  the  right  to  be  tried  by  an  impartial,  unpre- 
judiced jury;  it  is  a  right  paramount  to  all  others,  and  is  not 
to  be  sacrificed  to  the  fear  or  apprehension  of  wounding  the 
feelings  of  others. 

In  this  case,  a  new  trial  should  be  ordered  for  the  following 
errors: 

1st.  The  juror,  Carson,  should  have  been  received  as  a  wit- 
ness to  prove  that  he  had  formed  or  expressed  an  opinion  of 
the  guilt  of  the  prisoners,  or  of  some  of  them. 

The  juror  who  has  formed  an  opinion  and  has  not  expressed 
it,  is  the  only  source  from  which  the  fact  of  the  "  formed 
opinion  "  can  be  obtained.  There  is  neither  dishonor  or  dis- 
grace attached  to  the  fact,  that  a  man  had  formed  an  opinion 
upon  any  subject  which  agitated  public  consideration,  and 
there  is  no  reason  why  the  juror  should  not  be  used  as  a  wit- 
ness, to  prove  the  cause  of  challenge. 

The  prosecution  at  the  trial  did  not  object  that  the  challenge 
assigned  against  this  juror,  should  not  have  been  for  principal 
cause,  but  to  the  favor,  and,  therefore,  he  can  not  take  such 
position  here. 

2d.  Under  the  admissions  of  facts  made  by  the  counsel  as 
the  foundation  of  challenge,  the  court  erred  in  refusing  to 
compel  the  juror,  Black,  to  answer  the  question,  whether  he 
had  "  any  prejudice  or  bias  against  Roman  Catholics." 

This  question  should  have  been  permitted. 
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3d.  The  question  to  the  witness  West,  whether  he  belonged 
"  to  the  Order  of  United  Americans,"  should  have  been  per- 
mitted by  the  court;  for  had  it,  by  the  witness,  been  shown 
that  he  did,  and  that  such  order  was  established  with  prejudice 
against,  and  to  oppose  Irish  and  Roman  Catholics,  such  fact 
was  proper  for  the  jury  to  receive,  to  enable  them  to  determine 
how  much,  if  any,  the  witness's  evidence  was  warped  by  the 
principles  of  his  order. 

Proceedings  reversed 


SUPREME  COURT.    Essex  General  Term,  July,  1855.  C.  L.  Allen, 
Bockes  and  James,  Justices. 

OBADIAH  OSBORNE  pl'ff  in  error  vs.  THE  PEOPLE  def 'ts  in  error. 

On  a  trial  for  burglary,  it  is  no  valid  objection  to  evidence  tending  to  charac- 
terize the  burglarious  intent  of  the  acts  charged,  that  the  circumstances 
offered  to  be  proved,  would,  upon  the  trial  of  another  and  distinct  offence, 
tend  to  convict  the  prisoner  of  such  latter  charge;  but  the  intent  with  which 
the  prisoner  entered  may  be  determined  by  proof  of  circumstances  tending 
to  show  a  felony  committed  in  an  adjoining  store. 

Writ  of  error  to  the  Saratoga  county  Sessions.  The  plaintiff 
in  error  was  indicted  with  two  others  for  burglary,  in  breaking 
and  entering  the  grocery  of  one  Hall  in  the  night  time  with 
intent,  &c.  He  was  tried  on  the  indictment  at  the  Saratoga 
Sessions  held  in  March  last,  and  convicted. 

The  grocery  of  Hall,  together  with  the  shoe  store  of  one  Van 
Epps,  were  in  the  same  building,  each  having  a  separate  front 
door,  and  in  no  wise  connected  except  that  in  the  rear  there 
was  a  passage  way  common  to  both.  On  the  trial  Van  Epps 
was  sworn  as  a  witness,  and  during  his  examination  was  asked 
if  he  missed  any  boots  from  his  store  on  the  night  of  the  alleged 
burglary.  The  question  was  objected  to  by  the  counsel  for  the 
prisoner,  as  irrelevant  and  improper.  The  objection  was  over- 
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ruled  and  the  prisoner  excepted.  The  witness  answered:  "I 
am  certain  I  missed  two  pairs  of  boots,  if  not  more;  they  were 
missing  next  morning;  I  saw  them  afterwards."  The  counsel 
for  prisoner  objected  to  the  witness  stating  where  he  saw  said 
boots  "  as  irrelevant  and  improper  evidence;  that  if  the  boots 
were  taken  on  the  night  in  question  and  subsequently  found  at 
a  place  that  might  lead  the  jury  to  believe  the  prisoner  took 
them,  it  was  not  legal  and  proper  evidence  on  the  trial  of  this 
indictment."  The  court  overruled  the  objection,  and  the  pri- 
soner excepted.  The  witness  answered:  "I  saw  those  boots 
the  next  day  at  the  house  of  the  father  of  prisoner;  they  were 
pulled  from  under  the  buttery  floor."  It  further  appeared  in 
evidence  that  the  prisoner  at  the  time  lived  at  home  with  his 
father,  and  was  seen  to  enter  his  father's  house  about  twelve 
o'clock  on  the  night  in  question,  procure  a  light,  enter  the 
buttery,  remain  a  short  time  and  retire.  It  also  further  appeared 
that  the  entrance  to  the  grocery  was  effected  by  the  prisoner 
and  his  associates  by  first  entering  the  shop  of  Van  Epps,  pass- 
ing through  the  same  into  the  common  passage  way  and  from 
thence  through  a  window  into  the  grocery. 

D.  Wright,  for  the  plaintiff  in  error. 

W.  T.  Odell,  (Dist.  Att'y,)  for  the  defendants  in  error. 

By  the  Court,  JAMES,  J. — The  counsel  for  the  prisoner  insists 
that  the  Court  of  Sessions  erred  in  allowing,  as  evidence  to 
characterize  the  intent  of  the  acts  charged  as  burglary  in  this 
indictment,  proof  of  circumstances  which  upon  a  trial  for  ano- 
ther and  distinct  offence  would  tend  to  convict  the  prisoner  of 
such  latter  charge;  or  in  other  words,  that  the  intent  with 
which  the  prisoner  entered  the  grocery  of  Hall,  should  not  be 
determined  by  proof  of  circumstances  tending  to  show  a  felony 
committed  in  the  store  of  Van  Epps. 

It  is  not  to  be  disputed,  that  as  a  general  rule  both  in  civil 
and  criminal  cases,  the  evidence  should  be  confined  to  the  point 
in  issue;  and  Phillips,  in  his  treatise  on  evidence  say?  "  In 
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criminal  proceedings  the  necessity  for  strictly  enforcing  this 
rule  is  stronger  than  in  civil  cases,  for  when  a  prisoner  is 
charged  with  an  offence  it  is  of  the  utmost  importance  to  him 
that  the  facts  laid  before  the  jury  should  consist  exclusively 
of  the  transaction  which  forms  the  subject  of  the  indictment, 
which  alone  he  can  be  expected  to  come  prepared  to  answer." 
(1  Phil.  Ev,  178.)  Under  this  rule  it  would  not  be  competent 
for  the  prosecution  on  the  trial  of  a  prisoner  for  an  offence  to 
give  in  evidence  facts  or  circumstances  tending  to  show  the 
commission  of  another  separate  and  distinct  felony,  for  the 
purpose  of  raising  an  inference  that  the  prisoner  was  guilty  of 
the  crime  for  which  he  was  on  trial."  (Ros.  Cr.  Ev.  73.)  But 
to  this  general  rule  there  are  many  exceptions.  For  the  pur- 
pose of  identifying  the  person  charged  as  the  criminal,  the  pro- 
secution has  been  allowed  to  show  that  other  goods  than  those 
mentioned  in  the  indictment,  upon  an  adjoining  part  of  the 
premises  were  stolen  the  same  night,  and  afterwards  found  in 
the  prisoner's  possession.  So  where  a  man  committed  three 
burglaries  in  one  night,  and  stole  a  shirt  at  one  place  and  left 
it  at  another,  they  were  all  so  connected  that  the  court  heard 
the  history  of  the  three  burglaries.  (2  Leach,  285.)  And  all 
facts  upon  which  any  reasonable  presumption  or  inference  can 
be  founded  as  to  the  truth  or  falsity  of  the  issue,  are  admissible 
in  evidence.  (6  Verm.  496;  2  Gill  4r  John.  267.)  Still  facts 
and  circumstances,  tending  to  establish  a  separate  and  distinct 
felony  from  the  one  charged  in  the  indictment  on  trial,  are  not 
within  the  exception  to  the  above  mentioned  general  rule,  un- 
less so  connected  as  to  form  a  part  of  the  same  general  trans- 
action. Of  such  character  were  the  facts  and  circumstances 
objected  and  admitted  in  evidence  on  the  trial  of  this  case. 
The  acts  of  the  prisoner  and  his  associates  while  in  the  grocery 
of  Hall,  rendered  it  somewhat  doubtful  whether  the  entry  was 
a  burglary  or  a  trespass;  hence  the  necessity  of  proof  to 
show  the  intent.  The  entry  of  store  and  grocery  must  be  re- 
garded as  one  connected  transaction;  and  therefore  proof  of 
any  facts  and  circumstancess  tending  to  show  the  prisoner 
VOL.  II.  74 
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guilty  of  larceny  in  the  store  of  Van  Epps  on  that  occasion, 
was  proper  evidence  to  go  to  the  jury  to  characterize  the  intent 
with  which  Ihe  prisoner  broke  and  entered  the  grocery  for 
which  he  stood  indicted. 

The  ruling  of  the  Court  of  Sessions  was  correct  and  a  new 
trial  is  denied. 


SUPREME  COURT.     St.  Lawrence  General  Term,  September, 
1855.     C.  L.  Jlllen,  Bockes  and  James,  Justices. 

THE  PEOPLE  vs.  JAMES  CANIFF. 

Under  the  statutes  of  the  state  of  New  York,  the  people,  in  a  criminal  pro- 
secution, are  entitled  to  two  peremptory  challenges. 

On  the  trial  of  an  indictment  for  burglary,  it  is  not  sufficient  to  prove  that  the 
goods  of  the  prosecutor  alleged  to  have  been  burglariously  taken  from  his 
barn,  were  carried  away  from  the  barn  in  the  night  by  the  defendant,  and 
were  subsequently  found  in  his  possession  ;  but  the  prosecutor  must  also 
prove  that  the  barn  was  broken  open  and  the  goods  stolen.  Such  facts 
should  be  proved  by  the  testimony  of  the  person  in  the  immediate  posses- 
sion of  the  barn  and  the  goods,  or  a  satisfactory  excuse  should  be  given 
why  he  is  not  called  as  a  witness. 

The  prisoner  was  indicted  at  the  Saratoga  Oyer  and  Termi- 
ner,  held  in  October,  1853,  for  burglary  in  the  third  degree, 
and  the  indictment  sent  down  to  the  General  Sessions  for  trial. 
On  the  trial  in  the  Sessions,  the  clerk  in  impanneling  the  jury 
drew  from  the  box  the  name  of  Thomas  L.  Gleason,  who 
answered  to  the  call.  To  this  person  sitting  as  a  juryman,  the 
district  attorney  on  behalf  of  the  prosecution  interposed  a 
peremptory  challenge.  The  counsel  for  the  prisoner  denied  the 
right  of  the  people  to  such  challenge.  The  court  held  that 
under  the  statute  as  they  now  stood,  the  people  were  entitled 
to  two  peremptory  challenges,  and  set  the  juryman  aside.  To 
which  ruling  and  decision  the  counsel  for  the  prisoner  duly 
excepted.  The  charge  against  the  prisoner  was,  that  he  had 
burglariously  broke  and  entered  the  barn  of  one  Benjamin 
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Wood,  on  the  night  of  June  11,  1853,  and  taken  and  carried 
away  therefrom,  twelve  fleeces  of  wool,  the  property  of  said 
Wood.  A  son  of  the  said  Wood  testified,  that  on  the  night  in 
question,  thirty-seven  fleeces  of  wool  belonging  to  his  father 
were  put  into  his  father's  barn;  that  the  barn  stood  beside  the 
road,  the  front  doors  being  fastened  on  the  inside,  and  the  back 
door  by  a  staple  and  pin  on  the  outside;  that  about  sunrise,  on 
the  morning  of  the  12th  of  June,  the  back  door  of  the  barn  was 
found  open  and  twelve  fleeces  of  the  wool  were  gone;  that 
there  were  tracks  of  a  double  horse  team  and  wagon  in  front 
of  the  barn,  and  also  those  of  a  mare  about  the  barn;  that  the 
off  horse  of  the  team  had  large  feet  and  was  shod;  the  near 
horse  had  small  feet  and  was  not  shod.  It  also  appeared  in 
proof  that  prisoner  drove  a  team  answering  such  description, 
and  was  seen  with  it  on  the  night  in  question  in  the  vicinity 
of  the  barn.  Twelve  fleeces  of  wool,  recognized  to  be  those 
taken  from  the  barn,  were  subsequently  found  on  the  lands  of 
the  prisoner,  secreted  in  some  elder  bushes.  Benjamin  Wood, 
although  about  home  at  the  time  of  the  alleged  burglary,  was 
not  called  as  a  witness  to  prove  the  larceny.  The  counsel  for 
the  prisoner  requested  the  court  to  charge  the  jury  that  it  was 
not  proved  that  said  Wood  had  had  any  wool  stolen  from  his 
barn;  the  court  refused  so  to  charge  and  the  counsel  for  the 
prisoner  excepted.  The  jury  found  the  prisoner  guilty.  The 
cause  having  been  brought  up  by  certiorari,  the  prisoner  now 
moves  upon  exceptions  for  a  reversal  and  a  new  trial 

W.  T.  Odell  (District  Attorney)  for  the  people. 
D.  Wright,  for  prisoner. 

By  the  Court,  JAMES,  J. — This  case  presents  but  two  questions 
for  our  consideration.  The  first  is,  whether  the  people  in  crimi- 
nal cases  have  the  right  of  peremptory  challenge  to  a  juror; 
and  the  second  is,  was  there  proof  sufficient  to  show  that  the 
barn  was  entered  with  an  intent  to  commit  a  crime. 

The  first  question  has  been  decided  both  ways  by  the  Supreme 
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Court.  First  in  this  district  in  the  case  of  The  Waterford  and 
Whitehall  Turnpike  Co.  v.  The  People,  (9  Barb.  161,)  where 
it  was  held  that  the  people  had  such  right  of  challenge,  and 
subsequently  in  the  case  of  The  People  v.  Henries,  (1  Park. 
Cr.  Rep.  579,)  determined  in  the  seventh  district,  where  such 
right  was  denied.  Without  entering  into  any  discussion  of 
the  questions,  or  in  any  wise  expressing  an  opinion  on  the 
reasoning  advanced  upon  either  side,  we  shall  hold  the  ques- 
tion as  resjudicata  in  this  district  until  overruled  by  the  Court 
of  Appeals. 

Second  It  will  be  observed  that  the  proof,  to  establish  that 
a  crime  had  been  committed,  and  to  convict  the  prisoner  with 
such  offence,  was  all  circumstantial,  and  may  all  have  been 
true,  and  the  prisoner  innocent  of  the  crime  charged.  In 
every  criminal  case  the  prisoner's  guilt  must  be  made  out  by 
evidence  sufficiently  conclusive  to  exclude  any  reasonable 
supposition  of  his  innocence.  Proof  that  stolen  goods  were 
found  upon  the  person  of  the  prisoner,  or  in  his  house  or  pos- 
session, is  presumptive  evidence  against  him  of  having  stolen 
them,  and  sufficient  to  call  upon  him  to  explain  his  possession, 
but  before  any  such  presumption  can  arise,  the  goods  found 
upon  the  accused  must  be  shown  to  have  been  stolen.  No 
presumption  of  guilt  can  arise  from  the  bare  possession  of  pro- 
perty, and  no  man  is  called  upon  to  explain  his  possession  of 
property  until  it  is  proved  that  it  was  stolen.  (Russell  on 
Crimes,  1153;  Cow.  Sf  Hill's  notes,  p.  423  n.  325.)  This 
proof  should  be  by  the  owner  of  the  property  himself,  if  it  was 
taken  from  his  immediate  possession.  (Murray's  Case,  JV.  Y. 
Gen.  Ses.  6,  C.  H.  Rec.  65,  66.)  In  this  case,  the  wool  was 
sufficiently  identified,  and  the  circumstances  under  which  it  was 
found,  together  with  the  tracks  of  the  horses,  and  the  prisoner's 
whereabouts  on  the  night  in  question,  were  amply  sufficient 
to  justify  the  jury  in  finding  that  the  accused  was  the  person 
who  carried  the  wool  from  the  barn.  But  the  necessary  evi- 
dence to  show  that  the  barn  was  broken  open  and  the  wool 
stolen  therefrom,  was  wanting.  The  barn  and  wool  being  in 
the  immediate  possession  of  Benjamin  Wood,  he  was  the  only 
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person  who  could  testify  directly  to  the  burglary  or  larceny. 
He  may  have  opened  the  barn  and  delivered  the  property  him- 
self, or  consented  to  the  prisoner's  opening  the  barn  and 
removing  the  wool.  In  either  case,  no  crime  was  committed. 
Wood  should  have  been  called  as  a  witness,  or  some  satisfactory 
excuse  rendered  why  he  was  not.  It  is  a  general  rule  that  the 
best  evidence  of  which  the  case  is  susceptible  should  be  pro- 
duced, and  the  court  will  not,  in  criminal  cases,  permit  the 
prosecutor  "  to  grope  in  the  twilight  of  circumstantial  evidence, 
when  the  broad  day  light  of  direct  and  positive  proof  is  attaina- 
ble." 

The  second  point  was  well  taken,  and  for  that  reason  the 
conviction  must  be  reversed  and  a  new  trial  ordered 
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A  state  has  no  jurisdiction  of  crimes  committed  beyond  its  territorial  limits. 

Every  statute  is  presumed  to  be  enacted  with  reference  to  the  local  jurisdic- 
tion of  the  legislature  of  each  state. 

Section  32  of  2  R.  S.  665,  which  provides  for  the  punishment,  as  for  a  felony, 
of  every  person  who  shall  sell,  or  in  any  manner  transfer,  for  any  term, 
the  services  or  labor  of  any  black,  mulatto  or  other  person  of  color,  who 
shall  have  been  forcibly  taken,  inveigled  or  kidnapped  from  this  state  to 
any  other  state,  place  or  country  is  not  applicable  to  a  sale  or  transfer  made 
in  another  state  of  a  black  inveigled  in  this  state. 

To  give  to  it  a  broader  construction,  and  make  it  applicable  to  a  sale  or 
transfer  made  in  another  state,  would  make  it  repugnant  to  the  constitution 
of  the  United  States,  (amendment,  art.  6)  which  delares  that  in  criminal  pro- 
secutions, the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury  of  the  state  and  district  wherein  the  crime  shall  have  been  com- 
mitted,- and  also  to  art.  4,  sec.  2  of  the  constitution  of  the  United  States, 
which  declares  that  the  citizens  of  each  state  shall  be  entitled  to  all  the  im- 
munities of  the  citizens  of  the  several  states  ;  and  provides  that  a  person 
charged  in  any  state  with  treason,  or  felony,  or  other  crime,  who  shall  flee 
from  justice,  or  shall  be  found  in  another  state,  shall,  on  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be  delivered  up  to  be 
removed  to  the  state  having  jurisdiction  of  the  crime. 

Forms  of  an  indictment  for  kidnapping,  with  intent  to  sell,  under  sec.  28  of 
2  R.  S.  664  and  of  an  indictment  for  inveigling  a  person  of  color  and  selling 
him  as  a  slave  under  section  32, — and  of  demurrer  and  joinder  in  de- 
murrer. 

This  was  a  writ  of  error  to  the  Saratoga  Oyer  and  Terminer, 
in  which  court  the  defendants  were  tried  on  the  following  in- 
dictment: 

SARATOGA  COUNTY,  ss.  Be  it  remembered:  That  at  a  court 
of  General  Sessions,  holden  at  the  court  house,  in  the  village 
of  Ballston  Spa,  in  and  for  the  county  of  Saratoga,  on  the 
28th  day  of  August,  1854,  before  John  A.  Corey,  county  judge 
of  the  county  of  Saratoga,  David  Maxwell  and  Abram  Sickler, 
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justices  of  the  peace  for  sessions,  in  and  for  said  county,  and 
James  W.  Horton,  clerk: 

It  is  presented  upon  the  oaths  of  the  jurors,  of  the  people 
of  the  state  of  New  York,  in  and  for  the  body  of  the  county 
aforesaid,  good  and  lawful  men  of  the  county  aforesaid,  then 
and  there  sworn  and  charged  to  inquire  for  the  said  people,  for 
the  body  of  the  county  aforesaid: — 

First. — That  Alexander  Merrill  and  Joseph  Russell,  late  of 
the  town  of  Saratoga  Springs,  in  the  county  of  Saratoga 
aforesaid,  on  or  about  the  tenth  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-one,  with  force 
and  arms,  at  the  said  town  of  Saratoga  Springs,  in  the  county 
of  Saratoga  aforesaid,  without  lawful  authority,  one  Solomon 
Northup,  he,  the  said  Solomon  Northup,  there  living  a  free 
negro  and  a  citizen  of  the  state  of  New  York,  and  in  the  peace 
of  God  and  the  people  of  said  state,  then  and  there  being,  did 
unlawfully  and  feloniously  inveigle  and  kidnap  with  intent, 
him,  the  said  Samuel  Northup,  unlawfully  and  feloniousl) 
against  his  will  and  without  his  consent,  to  cause  to  be  sold 
as  a  slave.  And  him,  the  said  Solomon  Northup,  unlawfully 
and  feloniously  and  against  his  will,  did  sell  as  a  slave,  against 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  the  people  of  the  state  of  New  York,  and  their  dig- 
nity, and  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present:  that  from  the  time  the  said  Alexander  Merrill 
and  Joseph  Russell,  had  so  inveigled  and  kidnapped  the  said 
Solomon  Northup,  to  wit:  the  tenth  day  of  March,  1841, 
during  and  until  the  first  day  of  July,  1S54,  they,  the  said 
Alexander  Merrill  and  Joseph  Russell,  have  not  been  the  in- 
habitants of  the  state  of  New  York. 

Second. — And  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  further  present: 

That  the  said  Alexander  Merrill  and  Joseph  Russell,  late  of 
the  town  of  Saratoga  Springs,  in  the  county  of  Saratoga  afore- 
said, afterwards,  to  wit:  on  the  said  tenth  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
one,  with  force  and  arms,  at  the  said  town  of  Saratoga  Springs, 
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in  the  county  of  Saratoga  aforesaid,  without  lawful  authority, 
one  Solomon  Northup,  he,  the  said  Solomon  Northup,  then 
being  a  free  negro  and  a  citizen  of  the  state  of  New  York, 
and  in  the  peace  of  God  and  of  the  people  of  the  said  state, 
then  and  there  being,  did  unlawfully  and  feloniously  inveigle 
to  accompany  them,  the  said  Alexander  Merrill  and  Joseph 
Russell,  to  the  District  of  Columbia,  with  intent  unlawfully 
and  feloniously  to  cause  the  said  Solomon  Northup  to  be  sold 
as  a  slave;  and  him,  the  said  Solomon  Northup,  did  then  and 
there  without  his  consent  sell  as  a  slave,  to  the  great  damage 
of  the  said  Solomon  Northup,  against  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  the  people  of  the 
state  of  New  York  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther present: 

That  from  the  time  the  said  Alexander  Merrill  and  Joseph 
Russell  had  inveigled  the  said  Solomon  Northup,  and  him,  the 
said  Solomon  Northup,  sold  as  a  slave  aforesaid,  to  wit:  the 
tenth  day  of  March,  1841,  during  and  until  the  first  day  of 
July,  1854,  they,  the  said  Alexander  Merrill  and  Joseph  Rus- 
sell, were  not  usually  resident  within  the  state  of  New  York. 

Third. — And  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present: 

That  heretofore,  to  wit:  on  the  tenth  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-one,  at 
the  town  of  Saratoga  Springs,  in  the  county  of  Saratoga  afore- 
said, one  Solomon  Northup,  who  was  then  a  free  negro  and  an 
inhabitant  of  the  state  of  New  York,  was  unlawfully  and  felo- 
niously and  without  lawful  authority,  inveigled  from  this  state 
to  the  city  of  Washington,  in  the  district  of  Columbia,  by  the 
above  mentioned  Alexander  Merrill  and  Joseph  Russell.  That 
the  said  Alexander  Merrill  and  Joseph  Russell,  late  of  the 
said  town  of  Saratoga  Springs,  in  the  said  county  of  Saratoga, 
afterwards,  to  wit:  on  or  about  the  first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-three, 
with  force  and  arms,  at  the  said  city  of  Washington,  unlaw- 
fully and  feloniously  sold  and  transferred  the  services  and  labor 
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convicted  of  of  the  said  Solomon  Northup,  without  his  consent, 
to  some  person  or  persons  to  the  jurors  aforesaid  unknown, 
for  a  term  to  the  jurors  aforesaid  unknown,  to  the  great  damage 
of  the  said  Solomon  Northup,  and  against  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  the  people 
of  the  state  of  New  York,  and  their  dignity. 

Fourth. — And  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  further  present: 

That  Alexander  Merrill  and  Joseph  Russell,  late  of  the 
town  of  Saratoga  Springs,  in  the  county  of  Saratoga  afore- 
said, afterwards,  to  wit:  on  or  about  the  first  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
three,  with  force  and  arms,  at  the  said  town  of  Saratoga 
Springs,  in  the  county  of  Saratoga  aforesaid,  without  lawful 
authority,  one  Solomon  Northup,  then  being  a  free  negro  and 
an  inhabitant  of  the  state  of  New  York,  and  in  the  peace  of 
God  and  of  the  people  of  the  state  of  New  York,  then  and 
there  being,  did  unlawfully  and  feloniously  inveigle  from  the 
state  of  New  York  to  the  city  of  Washington,  in  the  District 
of  Columbia,  with  intent,  then  and  there,  to  cause  the  said 
Solomon  Northup  to  be  sold  as  a  slave.  And  the  said  Alexan- 
der Merrill  and  Joseph  Russell,  him,  the  said  Solomon  Northup, 
did,  then  and  there,  with  force  and  arms,  unlawfully  and  felon- 
iously sell  as  a  slave  to  some  person  or  persons  to  the  jurors 
aforesaid  unknown,  to  the  great  damage  of  him,  the  said  Solo- 
mon Northup;  against  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  the  people  of  the  state  of  New 
York,  and  their  dignity. 

To  the  first  count  the  defendants  pleaded  not  guilty. 

To  the  second  count  the  defendants  demurred  as  follows: 

And  the  said  Alexander  Merrill  and  Joseph  Russell  in  their 
own  proper  persons,  come  into  court  here,  having  heard  the 
second  count  of  the  said  indictment  read  and  say: 

That  the  said  count  and  the  matters  therein  contained,  in 
manner  and  form  as  the  same  are  above  stated  and  set  forth,, 
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are  not  sufficient  in  law,  and  that  the  said  Alexander  Merrill 
and  Joseph  Russell  are  not  bound  by  the  law  of  the  land  to 
answer  the  same,  and  this  they  are  ready  to  verify;  wherefore, 
for  want  of  a  sufficient  indictment  in  this  behalf,  the  said 
Alexander  Merrill  and  Joseph  Russell  pray  judgment,  and  that 
by  the  court  they  may  be  dismissed  and  discharged  from  the 
said  premises  in  the  said  second  count  specified." 

Similar  demurrers  were  interposed  to  the  third  and  fourth 
counts.  The  public  prosecutor  joined  in  demurrer  as  follows; 

And  William  T.  Odell,  district  attorney  of  Saratoga  county, 
who  prosecutes  for  the  people  of  the  state  of  New  York  in  this 
behalf,  saith: 

"  That  the  said  second  count  in  the  said  indictment,  and  the 
matters  therein  contained  in  manner  and  form  as  the  same  are 
above  stated  and  set  forth,  are  sufficient  in  law  to  compel  the 
said  Alexander  Merrill  and  Joseph  Russell  to  answer  the  same: 
and  the  said  William  T.  Odell,  who  prosecutes  as  aforesaid,  is 
ready  to  verify  and  prove  the  same  as  the  court  here  shall 
direct  and  award;  therefore,  inasmuch  as  the  said  Alexander 
Merrill  and  Joseph  Russell  have  not  answered  to  the  said  count 
:in  the  said  indictment,  nor  hitherto  in  any  manner  denied  the 
-same,  the  said  William  T.  Odell,  for  the  said  people,  prays 
judgment  on  the  said  count,  and  that  the  said  Alexander  Mer- 
rill and  Joseph  Russell  may  be  convicted  of  the  premises  in 
'the  said  count  specified." 

Similar  joinders  were  put  in  to  the  other  demurrers.  Judg- 
ment upon  the  demurrers  to  the  second,  third  and  fourth  counts 
was  given  for  the  defendants,  whereupon  a  writ  of  error  was 
prosecuted  by  the  district  attorney  to  this  court. 

W.  T.  Odell  (District  Attorney)  for  the  people. 
Beach,  Cochrane  and  Wait,  for  defendants. 

By  the  Court,  C.  L.  ALLEN,  J. — There  is  no  objection  to  the 
count  under  the  thirtieth  section,  and  to  this  count  the  defend- 
ants pleaded  not  guilty.  That  section  enacts,  that  any  person 
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the  felony  there  declared,  shall,  upon  conviction,  be  punished 
by  imprisonment  in  a  state  prison  not  exceeding  ten  years. 
The  offence  there  created  and  declared,  is  one  arising  upon  the 
intent  of  the  party  formed  in  this  state,  and  which  constitutes 
the  crime  committed  within  the  state,  and  to  punish  which, 
on  conviction,  the  tribunals  of  the  state  have  exclusive  and 
perfect  jurisdiction.  The  duelling  act,  so  called,  (2  R.  S. 
686,)  provides  for  the  punishment  of  those  who  shall  thereafter 
fight  a  duel  within  the  state,  declaring  the  offence  to  be  a 
felony;  and  then  follows  the  fifth  section  against  the  same  act, 
declaring,  that  if  any  inhabitant  of  the  state  shall  leave  the 
same  for  the  purpose  of  eluding  the  operation  of  its  provisions, 
with  the  intent  of  giving  or  receiving  any  challenge  therein 
prohibited,  or  of  aiding  or  abetting  in  giving  or  receiving 
such  challenge,  and  shall  give  or  receive  any  such  challenge  or 
shall  aid  or  abet  in  giving  and  receiving  the  same  without  the 
state,  he  shall  be  deemed  as  guilty,  and  shall  be  subject  to  the 
like  punishment  as  if  the  offence  had  been  committed  within 
thin  state.  Here,  again,  the  intent  conceived  in  this  state,  was 
made  to  constitute  the  crime,  the  giving  and  receiving  the 
challenge  without  the  state  being  made  evidence  of  such  in- 
tent;— and  the  concluding  part  of  the  section  declaring  that 
the  punishment,  upon  conviction  of  such  intent,  shall  be  the 
same  as  if  the  offence  had  been  committed  within  the  state,  was 
a  legislative  construction  or  adjudication,  if  proper  so  to  speak, 
that  if  the  act  were  committed  without  the  state,  unaccompa- 
nied by  the  intent  conceived  by  the  inhabitant  of  the  state  before 
leaving  it,  our  courts  would  have  no  jurisdiction  over  it. 

But  the  thirty- fourth  section  of  the  act  under  which  the 
objectionable  counts  in  this  case  were  framed,  is  somewhat 
broader  in  its  terms  as  to  assertion  of  jurisdiction  than  the  sec- 
tion of  the  duelling  act  just  adverted  to.  It  declares  that 
"  every  person  who  shall  sell,  or  in  any  manner  transfer,  for 
any  term,  the  services  or  labor  of  any  black,  mulatto,  or  other 
person  of  color,  who  shall  have  been  forcibly  taken,  inveigled  or 
kidnapped  from  this  state,  to  any  other  state,  place  or  country, 
shall,  upon  conviction,  be  punished  by  imprisonment  in  a  state 
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prison  not  exceeding  ten  years,  or  in  a  county  jail  riot  exceed- 
ing one  year,  or  by  a  fine  not  exceeding  $1,000,  or  by  both 
such  fine  or  imprisonment." 

It  must  be  presumed,  in  construing  this  section,  that  the  in- 
tention of  the  legislature  was  to  confine  the  courts  of  the  state, 
to  the  offences  or  felonies  over  which  it  had  jurisdiction,  and 
to  them  alone.  It  can  not  be  pretended  or  assumed  that  a 
state  has  jurisdiction  over  crimes  committed  beyond  its  terri- 
torial limits.  The  first  section  of  the  2  R.  S.,  697,  (4  ed.  881,) 
declares  that  the  several  courts  of  justice  organized  under  the 
constitution  and  laws  of  this  state,  possess  the  sole  and  exclu- 
sive jurisdiction  of  trying  and  punishing  in  the  manner  pre- 
scribed by  law,  all  persons  for  offences  and  crimes  committed 
ivithin  the  boundaries  of  this  state,  and  excepting  only  such  as 
are  exclusively  cognizable  by  the  courts  deriving  their  juris- 
diction under  the  laws  and  constitution  of  the  United  States. 
This  enactment  is  in  conformity  to  the  law  as  always  under- 
stood from  the  earliest  period.  (VatteVs  Law  of  Nations,  10S, 
Story's  Conflict  of  Laws,  516,  518,  619,  et  seq.) 

It  was  early  adjudicated  that  our  courts  had  no  jurisdiction 
over  offences  committed  in  other  states.  In  the  case  of  The 
People  v.  Wrights,  (2  Caines'  R.,  213,)  the  defendants  were  in 
custody  of  the  sheriff  on  heavy  civil  process,  and  while  thus  in 
custody  a  warrant  was  issued  upon  an  indictment  against  them 
found  in  Massachusetts  for  a  crime  committed  there.  The 
court  refused  to  comit  them,  saying  they  had  no  jurisdiction  — 
and  that  the  constitution  pointed  out  the  mode  by  which  offend- 
ers could  be  claimed  by  a  foreign  state.  The  case  of  The 
People  v.  Gardiner,  (2  J.  R.,  477,)  was  one  where  the  prisoner 
was  indicted  and  convicted  of  felony  at  the  General  Sessions, 
in  Washington  county,  for  stealing  a  horse.  It  turned  out  in 
evidence  that  the  original  taking  was  in  Vermont,  but  that  the 
prisoner  was  arrested  in  Washington  county  with  the  horse  in 
his  possession.  The  court  decided  that  the  prisoner  could  not 
be  tried  for  the  offence  in  this  state,  the  original  taking  having 
been  without  its  jurisdiction,  and  that  the  offence  did  not  con- 
tinue and  accompany  the  possession  of  the  thing  stolen,  as  it 
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did  when  property  was  stolen  in  one  county  in  the  state,  and 
the  thief  was  found  in  another  county  with  the  stolen  property 
in  his  possession.  In  The  People  v.  Schenc/c  (2  /.  R.,  479,) 
the  prisoner  was  discharged  because  it  turned  out  that  the  gun, 
which  he  was  charged  with  stealing,  was  taken  in  New  Jersey, 
and  brought  into  New  York,  and  there  offered  for  sale  by  him. 
But  the  court  caused  him  to  be  detained  in  custody  for  thirteen 
weeks  to  enable  the  executive  of  New  Jersey  to  apply  for  his 
delivery  to  the  proper  officers  of  that  state.  It  is  not  impro- 
bable that  these  decisions,  particularly  the  two  latter,  somewhat 
aided  in  the  enactment,  (2  JR.  S.,  698,  §4,)  by  which  it  is  de- 
clared that  "  every  person  who  shall  feloniously  steal  the  pro- 
perty of  another,  in  any  other  state  or  country,  and  shall  bring 
the  same  into  this  state,  may  be  convicted  and  punished  in  the 
same  manner  as  if  such  larceny  had  been  committed  in  this 
state;"  and  in  every  such  case,  such  larceny  may  be  charged 
to  have  been  committed  in  any  town  or  city  into,  or  through 
which,  such  stolen  property  shall  have  been  brought." 

The  case  of  the  People  agt.  Burke,  (11  Wend.  129,)  was 
decided  after  the  passage  of  this  section.  It  appeared  in  evi- 
dence in  that  case,  that  the  prisoner,  who  was  indicted  for 
grand  larceny,  and  charged  with  having  stolen  money  in  the 
town  of  Gates,  in  the  county  of  Monroe,  stole  the  money  in 
Upper  Canada  and  came  into  Gates,  where  a  part  of  the  stolen 
money  was  found  in  his  possession.  The  case,  as  was  correctly 
remarked  by  the  Chief  Justice,  Savage,  came  precisely  within 
the  statute,  which  was,  in  his  opinion,  constitutional,  and  was 
not  justly  liable  to  the  objection,  that  the  legislature  undertook 
to  punish  offences  committed  against  another  government. 
Why?  Because  it  was  not  the  larceny  in  Canada  which  the 
court  of  this  state  undertook  to  punish,  but  that  committed  in 
the  state  of  New  York,  in  every  place  into  which  the  stolen 
property  had  been  brought.  That  the  statute  was  only  recog- 
nizing the  common  law,  (Sec.  1,  Ch.  Crim.  Law,  p.  179;  13 
Coke,  53,)  by  which  the  possession  of  stolen  property,  in  con- 
templation of  law,  remains  in  the  owner,  and  the  thief  is  guilty 
of  theft  in  every  place  into  which  he  carries  the  stolen  goods. 
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The  offence  is  committed  in  this  state  by  bringing  the  stolen 
property  into  it;  "  for  being  in  possession  of  the  stolen  pro- 
perty;" animo  furandi.  The  statute  was  likened  to  that  for 
punishing  persons  having  in  their  possession  forged  bank  notes. 
"No  one  ever  doubted,"  remarks  the  learned  judge,  "the 
propriety  of  a  conviction  if  it  appeared  (as  it  generally  does  in 
such  cases,)  that  the  notes  were  actually  forged  in  Canada. 
The  offence  is  complete  in  this  state  by  having  them  in  posses- 
sion with  intent  to  pass  them."  So  in  the  statute  we  are  now 
considering,  inveigling  or  enticing  a  colored  man,  in  this  state, 
out  of  its  limits,  with  intent  to  sell  him,  constitutes  the  crime 
here,  as  before  intimated. 

The  doctrine  that  a  person  can  not  be  punished  for  a  crime 
committed  without  the  state,  is  not  only  not  denied,  but  broadly 
admitted  in  the  case  in  11  Wend.,  as  it  was  also  in  the  cases 
of  the  People  agt.  Sturdevant,  (23  Wend.  418,)  and  the  People 
agt.  Charles,  (3  Denio,  212.)  In  both  those  cases  the  offence 
was  complete  by  the  publication  of,  or  the  sale  of  lottery 
tickets,  in  this  state,  though  the  lotteries  in  which  they  were 
sold,  were  authorized  by  the  laws  of  other  states. 

The  case  also  of  the  People  agt.  Jldams,  (3  Denio,  190,) 
affirms  the  same  principles.  The  defendant  was  a  resident  of 
the  state  of  Ohio,  and  in  that  state  made  and  executed  the 
false  receipts  and  drafts  by  which  the  money  was  fraudulently, 
and  by  false  pretences,  obtained  from  the  house  in  New  York, 
the  papers  having  been  presented  to  the  firm  in  New  York  by 
agents  of  the  defendant,  he  having  remained  during  the  trans- 
action in  the  state  of  Ohio. 

The  court  held  that  the  offence  was  committed  where  the 
false  pretence  was  used,  and  where  the  money  was  obtained; 
and  Beardsley,  J.,  after  a  very  able  review  of  all  the  cases  bearing 
upon  the  question,  remarked,  in  delivering  the  opinion  of  the 
court,  that  the  crime  was  committed  in  the  city  of  New  York, 
and  not  elsewhere;  that  the  defendant,  although  acting  through 
his  innocent  agents  there,  and  not  personally  present  within 
this  state,  was  here  in  purpose  and  design,  and  acted  by  those 
agents;  "  qui  facit  pet  alium  fatit  per  se."  That  the  crime 
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was  perpetrated  within  this  state,  and  that,  therefore,  our 
courts  had  an  undoubted  jurisdiction;  that  jurisdiction  over  the 
criminal  necessarily  followed,  "  crimen  trahit  personam,"  and 
the  offender  should  be  held  responsible  when  afterwards  found 
within  the  state;  and  the  conclusion  arrived  at  finally,  was 
that,  although  civil  redress  for  this  violation  of  a  statute  of 
our  state  would  be  afforded  by  the  courts  of  Ohio,  as  well  as 
New  York,  yet  that  the  law  of  this  state  creating  the  offence 
for  which  the  defendant  was  indicted,  could  only  be  enforced 
by  its  own  tribunals.  The  judgment  in  this  case  was  affirmed 
by  the  Court  of  Appeals,  (1  Comst.  R.  173.)  The  court  there 
reiterating  the  averment  that  the  crime  was  committed  within 
the  state,  and  through  the  instrumentality  of  the  defendant 
though  absent  from  it,  and  a  resident  of  another  state  at  the 
time.  One  of  the  court  remarked,  that  it  was  a  matter  of  little 
consequence  under  the  circumstances  of  the  case,  whether  the 
defendant  owed  allegiance  to  the  state  or  not;  that  there  were 
only  two  cases  where  the  question  of  allegiance  could  have  any 
thing  to  do  with  the  criminal  prosecution,  one  was,  where  the 
accused  was  charged  with  a  breach  of  the  duty  of  allegiance,  as 
in  cases  of  treason;  and  the  other  was,  where  the  government 
purposes  to  punish  offences  committed  by  its  own  citizens,  be- 
yond the  territorial  limits  of  the  state,  almost  exactly  defining 
and  deciding,  in  my  judgment,  the  question  in  the  case  now 
under  consideration.  The  same  doctiine  is  recognized  in 
Massachusetts,  as  well  as  in  this  state.  (2  Mass.  R.  132,  134; 
13  Mass.  4,)  and  also  in  Pennsylvania,  (5  Bin.  617.) 

Thus  it  will  be  seen,  that  the  several  cases  above  referred 
to,  uniformly  agree,  that  the  several  offences  considered  in  them 
were  committed  in  this  state,  and  that  therefore,  our  courts  had 
jurisdiction  over  them,  and  over  the  persons  committing  them, 
when  found  within  the  state;  and  that  they  all  admit,  that  the 
courts  could  have  had  no  jurisdiction,  if  those  offences  had  been 
perpetrated  without  the  limits  of  the  state.  "  The  different 
states,"  it  has  been  truly  remarked,  by  an  eminent  judge,  "  are 
altogether  as  independent  of  "  each  other,  in  point  of  jurisdic- 


600  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Merrill. 

tion,  as  any  two  nations,"  and  an  offence  committed  in  one 
state,  can  not  be  tried  in  another. 

The  precedents  and  authorities  in  England,  cited  by  the 
counsel  for  the  prosecution,  all  grew  out  of  special  statutes  of 
that  realm.  As  has  been  already  remarked,  by  the  common 
law,  offences  were  local,  and  could  only  be  tried  in  the  county 
where  committed.  (See  1  Ch.  Crim.  Law,  150,  177,  179.) 
The  several  acts  of  parliament  are  there  cited  and  commented 
upon  which  provide  for  the  trial  in  one  county  of  certain  offences 
committed  in  another.  Under  the  statute  of  33  Henry  VIII,  c. 
23,  arose  the  case  of  JVey  agt.  Sawyer,  (61  c.  L.  R.  100,)  cited 
by  the  counsel  on  both  sides,  on  the  argument  of  this  demurrer; 
it  was  held  in  that  case  that  a  British  subject  was  triable  in 
that  country  for  the  murder  of  another  British  subject,  com- 
mitted on  land  within  the  territory  of  a  foreign  independent 
kingdom.  The  argument  in  that  case,  in  support  of  the  juris- 
diction was  the  same  that  is  urged  here;  that  there  is  a  mutual 
contract  between  the  government  and  its  citizens;  that  the 
citizen  is  bound  to  yield  obedience  to  the  laws,  and  that  the 
government  is  bound  to  protect  the  citizen,  and  the  additional 
argument  in  the  case  in  England,  was  derived  from  the  preamble 
of  the  act  of  Henry  VIII,  that  persons  guilty  of  murder  or  man- 
slaughter, committed  out  of  the  realm,  and  not  upon  the  high 
seas,  might,  without  the  remedy  afforded  by  the  act,  escape 
punishment.  It  is  to  be  observed,  in  passing,  that  the  statute 
under  which  this  conviction  was  had,  was  repealed  by  that  of 
9  Geo.  IV,  c.  31,  and  other  provisions  instituted  in  its  stead. 
The  counsel  for  the  people  in  this  case,  while  he  admits  that  a 
similar  jurisdiction  to  that  which  he  claims  here,  was  derived 
in  England  by  special  statute,  contends  that  our  statute  is 
sufficiently  broad  to  sustain  the  counts  demurred  to. 

I  have  already  intimated  that  every  statute  is  presumed  to 
be  enacted  with  reference  to  the  local  jurisdiction  of  the  legis- 
lature of  each  state.  The  section  is  very  general. 

"  Every  person  who  shall  sell  or  in  any  manner  transfer  the 
services  of  any  black,  who  shall  have  been  forcibly  taken,  in- 
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veigled  or  kidnapped  from  this  state  to  any  other  state,  place 
or  country,  shall,  upon  conviction,  be  punished."  It  does  not 
confine  the  offence  to  persons  who  shall  be  residents  of  the 
state  at  the  time  of  the  perpetration  of  it,  nor  does  it  confine  its 
commission  against  citizens  of  the  state  alone,  for  the  protection 
of  which  it  is  supposed  to  be  intended  to  provide.  The  phrase- 
ology, however,  is  like  that  of  most,  if  not  all  the  other  sections 
and  statutes  in  relation  to  crimes  and  misdemeanors.  For  in- 
stance, the  29th  section  of  the  act,  (2  R.  S.  664,)  to  punish  for 
mayhem,  uses  the  same  general  language,  when  it  declares 
that  every  person,  who  from  premeditated  design,  shall  cut  off  or 
disable  any  limb  or  member,  shall,  upon  conviction,  be  punished 
by  imprisonment  in  a  state  prison;  and  so  the  statutes  respecting 
murder  and  manslaughter,  and  the  accessories  thereto,  are  equally 
general  in  their  phraseology.  Yet  no  one  can  contend  that  a 
citizen  of  this  state,  who  is  guilty  of  the  murder  of  another 
citizen  in  the  state  of  New  Jersey,  can  be  tried  for  that  crime 
in  this  state.  The  district  attorney  has  indeed  put  forth  the 
averment,  that  if  an  alien  should  be  guilty  of  mayhem  upon  a 
citizen  of  the  state,  beyond  its  territorial  limits,  and  the  courts 
had  obtained  jurisdiction  of  his  person,  by  his  voluntarily 
coming  within  the  state,  he  could  be  tried  and  punished;  but 
the  authority  which  he  cites  (Story's  Conflict  of  Laws,  §  5,  p. 
625,  626)  does  not  support  his  position.  Story  remarks,  in  a 
note  to  one  of  the  sections  quoted,  that  "  the  more  common 
usage  in  modern  times  is  to  remand  the  criminal  to  the  country 
or  state  where  the  crime  was  committed,  the  practice  of  most 
countries  being  to  surrender  up  fugitives  from  justice,  who 
escape  into  their  territories,  and  seek  an  asylum  from  punish- 
ment." It  may,  therefore,  be  argued  that  the  section  is  to  be 
limited  in  its  application  to  a  sale  within  the  state,  and  the 
description  "  who  shall  have  been  forcibly  taken,"  &c.,  is  re- 
ferable to  the  time  of  indictment  and  trial,  and  not  to  the  time 
of  sale;  and  that  the  offence  probably  aimed  at  by  the  legis- 
lature, was  a  sale  within  the  state,  with  intent  forcibly  to 
remove;  and  it  might  refer  to  removing  and  selling  afterwards. 
VOL.  II.  76 
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At  all  events,  whatever  may  have  been  the  doctrine  in  England, 
under  their  special  statutes,  our  courts  are  governed  by  the 
common  law  in  our  own  state,  and  by  comparing  all  those 
statutes  together,  it  is  evident  that  their  jurisdiction  is  limited 
to  offences  within  the  state;  (2  R.  S.t  4th  ed.,  p.  881;  1  Kent 
Com.,  note  R)  and  the  cases  cited  and  commented  on  above, 
show  what  offences  shall  be  considered  as  having  been  com  • 
mitted  in  the  state,  and  do  not  include  the  one  embraced  in  the 
counts  demurred  to  in  this  case. 

It  is  argued  that  there  is  an  obvious  necessity  for  the  power 
of  the  state  to  pass  the  section  which  it  is  insisted  supports 
these  counts.  That  the  state  can  not  protect  its  citizens  with- 
out it;  that  the  state  must  have  such  power  and  right.  To  this, 
it  may  be  answered: 

First.  That  this  state,  as  a  sovereign  and  independent  mem- 
ber of  the  confederacy,  can  not  protect  its  citizens  beyond  its 
own  territorial  limits. 

Suppose  a  citizen  is  imprisoned  in  Europe,  or  in  Cuba,  to 
whom  is  he  to  apply  for  protection?  Undoubtedly  to  the 
general  government.  The  right  to  arrest  and  try  offences  out 
of  the  state,  is  founded  upon  its  duty  and  power  to  protect;  and 
it  can  not  protect  beyond  its  boundaries.  The  doctrine,  there- 
fore, can  hardly  be  said  to  apply  to  the  individual  states,  but 
to  the  government  of  the  union.  If  an  individual  passes  the 
boundaries  of  his  own  state,  and  enters  another,  he  retains  his 
rights  and  high  character  as  an  American  citizen,  but  he  sub- 
jects himself,  at  the  same  time,  to  the  laws  of  the  state  to 
which  he  removes  or  in  which  he  abides.  The  great  inquiry 
when  the  general  government  interferes  in  behalf  of  this  citizen, 
is  whether  his  personal  rights  have  been  violated,  and  whether 
he  has  or  not,  committed  an  offence  against  the  laws  of  the 
government  which  is  assuming  to  punish  him.  If  he  has,  he  is 
left  subject  to  the  laws,  and  can  obtain  no  further  redress. 

Jlgain,  this  argument  may  be  answered,  secondly,  by  remark- 
ing that  the  section  is  general,  and  not  confined  to  the  punish- 
ment of  or  protection  of  residents  within  the  state.  It  embraces 
every  person  who  shall  sell  any  black,  who  may  have  been 
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forcibly  taken  or  inveigled  from  the  state,  by  another,  without 
the  knowledge  of  the  seller,  who  may  be  doing  an  act  entirely 
consistent  with  and  in  obedience  to  the  laws  of  the  state  in 
which  he  makes  the  sale.  This  could  never  be  tolerated,  and 
was  never  intended.  The  conclusion  is  this,  that  the  legislature 
intended  to  provide  against  kidnapping;  that  they  created  an 
offence  cognizable  by  the  laws,  when  they  enacted  the  31st 
section,  declaring  that  if  any  person  should  inveigle  a  person 
of  color  out  of  the  state  with  intent  to  sell  and  dispose  of  him 
as  a  slave,  it  should  be  a  felony.  The  actual  sale,  or  attempt 
to  sell,  out  of  the  state,  would  undoubtedly  be  evidence  of  the 
felonious  intent,  and  would  in  all  courts  be  so  received;  convic- 
tion would  probably  follow,  and  the  whole  object  of  the  statute 
be  fully  answered  by  the  infliction  of  deserved  punishment  upon 
the  culprit. 

Second.  But  whatever  construction  we  give  to  this  statute, 
and  if  it  is  indeed  to  be  considered  as  broad  and  comprehensive 
in  its  terms,  as  is  contended  for  by  the  counsel  for  the  people, 
it  is  then,  in  my  judgment,  repugnant  to  the  constitution  of  the 
United  States.  The  6th  article  of  the  amendments  to  that  in- 
strument, declares  that  in  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an  impar- 
tial jury,  of  the,  state  and  district  wherein  the  crime  shall  have 
been  committed. 

The  penal  acts  of  one  state  can  have  no  operation  in  another 
state.  The  courts  of  this  state,  have  no  power  to  enforce  here 
the  criminal  laws  of  another  state.  Here,  laws  are  local,  and 
affect  nothing  more  than  they  can  reach.  (Story's  Conflict  of 
Laws,  516,  517;  Sears,  619,  620,  621;  14  J.  R.  338,  340;  Tay- 
lor JV.  C.  R.  65.) 

It  is  also  not  in  accordance  with  the  2d  section  of  the  4th  article 
of  the  same  constitution.  That  declares  that  the  citizens  of 
each  shall  be  entitled  to  all  the  immunities  of  the  citizens  in 
the  several  states,  and  provides  that  a  person  charged  in  any 
state  with  treason  or  felony  or  other  crime,  who  shall  flee  from 
justice,  or  shall  be  found  in  another  state,  shall,  on  demand  of 
the  executive  authority  of  the  state  from  which  he  fled,  be  de- 
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livered  up  to  be  removed  to  the  state  having  jurisdiction 
of  the  crime.  The  third  and  fourth  counts  of  the  indictment 
charge  substantially  that  Northup,  on  the  10th  day  of  March, 
1841,  was  a  free  negro,  and  inhabitant  of  the  state  of  New 
York;  that  he  was  on  that  day,  unlawfully  and  feloniously, 
and  without  lawful  authority,  inveigled  from  this  state  to 
the  city  of  Washington,  in  the  District  of  Columbia,  by  the 
defendants,  and  that  they,  on  the  first  day  of  January,  1853,  at 
the  city  of  Washington,  unlawfully  and  feloniously  sold  him  as 
a  slave.  Now  the  act  of  selling  was  a  lawful  one  in  the  Dis- 
trict of  Columbia,  for  congress,  though  often  invoked  so  to  do, 
have  not  assumed  to  prohibit  the  sale  of  slaves  in  that  district. 
The  defendants  therefore  had  the  right  to  sell,  by  the  laws  of 
the  district,  and  for  that  act  alone  were  not  punishable  there. 
Suppose  any  other  person,  who  had  not  participated  at  all  in 
enticing  Northup  from  this  state,  had  found  him  at  Washing- 
ton, and  claimed  arid  sold  him  there,  could  he  have  been  in- 
dicted and  tried  here,  if  caught,  for  such  sale?  Undoubtedly 
not,  And  yet  the  section,  if  the  construction  is  given  to  it 
which  is  contended  for  here,  includes  just  such  a  case.  Could 
such  a  person  when  indicted,  have  been  demanded  here  as  a 
fugitive  from  justice,  under  the  2d  subdivision  of  article  four? 
There  is  but  one  reply,  it  appears  to  me,  that  can  properly  be 
given  to  these  questions.  It  is  no  answer  to  say  that  the  per- 
sons selling  were  guilty  of  inveigling  or  kidnapping;  that  is 
another  distinct  offence,  and  is  provided  for  by  the  30th  section. 

The  inveigling  with  intent  to  sell  there  constitutes  the  crime, 
and  is  properly  and  clearly  punishable  as  already  shown.  It  is 
the  sale  alone,  for  which  the  defendants  are  indicted,  under  the 
counts  we  are  now  considering,  and  that  sale  in  a  district  where 
it  was  perfectly  lawful. 

It  can  not  be  said  that  the  constitution  of  the  United  States 
is  not  operative  upon  a  case  of  this  character.  It  is  the  supreme 
law  of  the  land,  and  binding  upon  all  states  and  upon  all  state 
courts.  It  is  insisted  that  the  state  is  an  independent  sove- 
reignty in  every  thing  except  what  is  granted  to  the  United 
States  by  the  articles  of  confederation,  and  provided  for  by  the 
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constitution.  This  may  be  conceded,  and  yet  that  instrument 
may  be  binding  in  this  particular  case;  our  statute  coming  in 
conflict  with  two  of  its  particular  provisions.  The  constitution 
was  intended  to  be  binding,  as  it  regards  the  rights  of  the  citi- 
zens of  the  several  states,  upon  the  people  of  the  whole  union. 
It  was  never  intended  that  a  legislature  should  violate  state 
comity,  or  national  rights,  as  the  section  in  question  does,  by 
assuming  to  punish  as  a  felony,  a  sale  of  property  in  a  state  or 
district  where  the  right  exists,  by  the  laws  of  the  locality,  to 
make  such  sale;  and  when  the  seller  may  have  no  knowledge 
whatever  of  the  forcible  abduction  from  the  state  which  claims 
to  punish  him. 

It  can  not  be  seriously,  at  all  events,  contended,  in  my 
judgment,  that  one  selling  a  slave  in  a  foreign  state,  where  it 
is  lawful,  can  be  held  criminally  responsible  for  the  act  of 
another,  in  removing  such  slave  from  the  state  without  any 
knowledge  of  such  removal.  "  Every  man  shall  answer  for  his 
own  sins,"  is  a  correct  rnaxim  in  morals,  as  well  as  law,  and 
no  legislative  body  possesses  the  power,  in  my  judgment,  to 
alter  it. 

I  am  happy,  in  thus  feeling  myself  required  to  come  to  the 
conclusion  that  the  judgment  in  this  case  must  be  affirmed,  that 
the  defendants,  if  guilty,  are  not  to  escape  trial  and  conviction. 
The  30th  section  makes  ample  provision,  within  constitutional 
limits,  for  their  punishment,  and  if  convicted,  under  the  first 
count,  which  is  framed  under  that  section,  the  whole  object  of 
the  law  will  be  answered,  state  sovereignty  will  be  maintained, 
the  rights  of  the  citizens  protected,  and  no  principle  will  be 
violated. 

No  state  can  ask  more  than  this,  and  no  wise  legislature  will 
ever  be  disposed  to  grant  it. 

Judgment  of  the  Oyer  and  Terminer  should  be  affirmed. 
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COURT  OF  APPEALS.  Albany,  March,  1854.  Before  Gardiner, 
chief  judge,  and  Johnson,  Denio,  Ruggles,  Edwards,  Parker, 
W.  F.  Mien  and  Selden,  Judges. 

WILLIAM  DARRY  pl'ffin  error  vs.  THE  PEOPLE  def 'ts  in  error. 

The  second  subdivision  of  section  5  title  1,  chap.  1,  part  4  of  the  Revised 
Statutes  (2  R.  S.  657)  which  declares  the  killing  of  a  human  being  to  be 
murder,  &c.  "  when  perpetrated  by  any  act  imminently  dangerous  to  others 
and  evincing  a  depraved  mind,  regardless  of  human  life,  although  without 
any  premeditated  design  to  effect  the  death  of  any  individual"  does  not 
embrace  the  case  of  killing  by  an  unprovoked  and  cruel  beating,  where 
there  was  no  intention  to  take  life. 

The  language  of  that  subdivision  is  not  applicable  to  the  case  of  homicide 
resulting  from  a  direct  assault  by  one  person  upon  another,  (a) 

The  dicta  in  The  People  v.  Enoch  (13  Wend.  R.  159)  The  People  v.  Rector 
(19  Wend ,  R.  569)  and  The  People  v.  White,  (24  Wend.  R.  520)  by  which 
a  contrary  opinion  was  expressed,  disapproved. 

The  plaintiff  in  error  was  convicted  of  the  murder  of  his 
wife  at  the  court  of  Oyer  and  Terminer  for  the  county  of  Erie, 
on  the  15th  day  of  December,  1852.  A  bill  of  exceptions  was 
taken  on  the  trial,  and  the  presiding  judge  of  the  Oyer  and 
Terrniner  having  made  a  certificate  of  probable  cause,  the  pro- 
ceedings were  removed  into  the  Supreme  Court  by  certiorari, 
where  judgment  was  rendered  in  favor  of  the  people,  and  the 
prisoner  was  sentenced  to  be  executed.  The  governor  having 
respited  the  sentence  a  writ  of  error  was  brought  to  this  court. 

The  indictment  charged  the  killing  to  have  been  effected  by 
the  defendant  by  striking  and  beating  the  deceased  with  his 
hands  and  feet  and  with  a  chair,  and  by  kicking  her.  There 
were  five  counts.  The  first  two  charged  the  murder  to  have 
been  committed  with  malice  aforethought,  according  to  the 
common  law  form;  the  others  alleged  that  it  was  done  with  a 
premeditated  design  to  effect  the  death  of  the  deceased. 

(a)  This  cause  was  decided  after  a  reargument.  It  had  been  argued  in  the 
Court  of  Appeals  in  1853,  whew  th?  members  of  the  court  were  equally 
divided  in  opinion. 
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On  the  trial  the  district  attorney  gave  evidence  tending  to 
prove  that  the  deceased  died  of  injuries  and  bruises  inflicted 
upon  her  by  the  prisoner  on  the  8th,  9th  and  10th  days  of  Au- 
gust, 1852,  the  death  taking  place  on  the  14th  of  that  month. 
It  also  appeared  in  evidence  that  the  prisoner,  a  portion  of  the 
time  during  which  the  injuries  were  inflicted,  was  under  the 
influence  of  liquor  in  some  degree;  and  no  evidence  was  given 
to  show  any  provocation  on  the  part  of  the  deceased,  but  the 
evidence  tended  to  show  that  she  gave  no  provocation  and  made 
little  or  no  resistance  to  the  attack  of  "the  prisoner,  save  in  the 
way  of  expostulation  and  request  for  him  to  desist.  It  was 
shown  that  the  prisoner  had  several  times  threatened  to  kil! 
his  wife,  and  that  they  were  alone  together  in  the  room 
of  a  house  occupied  by  them  when  the  injuries  were  inflicted, 
the  other  part  of  the  house  being  occupied  by  her  parents  and 
brother,  who  heard  her  cries  and  witnessed  many  of  the  acts  of 
violence.  The  dying  declarations  of  the  deceased  were  given 
in  evidence  by  the  prosecution,  to  the  effect  that  on  the  8th  of 
August,  after  she  and  the  prisoner  had  retired  to  bed,  he  com- 
menced striking  her  in  the  pit  of  the  stomach  with  his  fist,  and 
that  he  repeated  it  on  the  two  following  nights;  and  that  he 
struck  her  upon  the  head  with  his  fists,  and  on  one  of  these 
nights  with  a  chair.  A  surgeon  who  had  examined  the  body, 
testified,  that  in  his  opinion  her  death  was  caused  by  the  blows 
upon  her  stomach,  but  that  those  on  her  head  were  not  mortal. 

The  prisoner's  counsel  maintained  that  the  evidence  did  not 
prove  a  premeditated  design  on  the  part  of  the  prisoner  to 
effect  the  death  of  the  deceased,  and  that  he  was  not  guilty  of 
murder. 

The  presiding  judge  among  other  things  charged  the  jury 
that  in  order  to  convict  the  prisoner  of  the  crime  of  murder,  it 
was  not  necessary  that  they  should  be  satisfied  that  the  prisoner 
at,  the  time  of  inflicting  the  injuries  upon  the  deceased  enter- 
tained a  premeditated  design  to  effect  her  death  by  means  of 
those  injuries,  according  to  the  first  subdivision  of  section  five 
of  the  title  of  the  Revised  Statutes  respecting  crimes  punisha- 
ble with  death;  but  that  if  they  should  find  upon  tV  evidence 
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that  the  prisoner  designedly  inflicted  the  injuries,  that  they  were 
inflicted  without  provocation  and  not  in  the  heat  of  passion, 
but  were  perpetrated  by  such  acts  as  were  imminently  danger- 
ous to  the  life  of  the  deceased,  and  evincing  on  the  part  of  the 
prisoner  a  depraved  mind,  regardless  of  human  life;  although 
without  any  premeditated  design  to  effect  the  death  of  the  de- 
ceased, that  then  the  offence  would  come  within  the  statute 
defining  the  crime  of  murder.  The  counsel  for  the  prisoner 
excepted  to  this  part  of  the  charge. 

Nicholas  Hill  Jr.  for  plaintiff  in  error. 

I.  By  the  ancient  common  law  the  distinction  between  mur- 
der and  manslaughter  was  mainly  nominal,  both  being  punisha- 
ble with  death.     At  a  later  period  the  terms  denoted  an  absurd 
discrimination  in  favor  of  such  as  could   read   the  neck-verse; 
but  they  were  finally  used  to  describe  different  grades  of  crimi- 
nal homicide  depending  on  the  actual  intent  or  design.     (Fos- 
ter's Cr.  Law,  302  to  306,  ed.  1791;    Sir  J.  Kenlynge's  R.  121 
to  127;  4  Reeves'  Hist.  Eng.  Law,  393,  534  to  536.) 

II.  When  the  common  law  first  professed   to   apportion  pun- 
ishment   according  to  the  degree   of   actual    guilt,  the  word 
manslaughter  embraced  all   cases   of  homicide,   and  the   only 
term  descriptive  of  that  species   punishable   with   death  was 
malice  prepense  —  denoting  deliberate  acts  of  killing,  in  con- 
tradistinction to  others.     (5  Reeves'  Hist.  Eng.Law,  220  to  223; 
Pulton  de  Pace  Regis,  117,  ed.  1615;  Lambard's  Eirenarcha. 
232,  ed  1619,n  39.) 

III.  After  the  inferior  grades  of  homicide  came  to  be  known 
exclusively  as  manslaughter,  much  confusion  arose  from  attempt- 
ing to  describe  and  classify  cases  of  murder  by  the   additional 
terras  express  and  implied   malice;  they  being  often  used  to 
indicate  different  degrees  of  actual  guilt,  thus  obscuring  the 
distinction   between   the  two   offences.     (See    15  Viner's  Jibr. 
"Murder,"  Epl.4;   13  Wend.  163-4,  per  Nelson,  C.  J.;  3  R. 
S.  808-9,  notes  2d  ed. 

1.  The  term  express  malice  originally  meant  malice  proved 
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independently  of  the  mere  act  from  which  death  resulted,  and 
implied  malice  the  reverse.  (6  Howell's  St.  Tr.  547,  per  Hyde, 
J.;  Lamb.  Eirenarcha,  205,  ed.  1619,  239,241;  2  Gilb.  Ev. 

879,  Left's  ed.,  1791;  Law   Grammar,   438,   Dub.   ed.  1791; 
Best's  Pr.  of  Ev.  344,  §  306;   1  East's  P.  C.  224;  9  Mete.  R. 
93,  102-3,  Yorke's  case;    Savill's  R.  67-8,  Anonymous-,  See 
9  Coke's  R.  67,  Machaily's  case.) 

2.  They  therefore  described  only  different  modes  of  proving 
actual  guilt,  not  different  degrees  of  itj  and  they  belonged  to  the 
law  of  evidence,  not  to  a  definition  of  homicide.     (4  Black. 
Com.  198  to  200;  3  Coke's  Inst.  47,  51-2;  2  Gilb.  Ev.  879, 

880,  Lofft's  ed.  1791;  6  Howell's  St.  Tr.  547,  //yde,  J.y  Law 
Grammar,  438,  Dw6.  ed.  1791;    1  East's  P.   C.  224;  Lamb. 
Eirenarcha,  205,  ed.  1619,239;  Best's  Principles  of   Ev.  344, 
§306;  Savill's  R.  67-8,  Anonymous;  9  Co/cc's  #.   67,  Ma~ 
chally's  case;   Webster's  trial,  Berni*,  466-7.) 

(1)  They  did  not  even  indicate  different  degrees  of  evidence, 
both  kinds,  when  sufficient,  being  conclusive   until   overcome. 
(Lamb.  Eirenarcha,   205,   ed.   1619;  1  Btown's  R.  Appendix, 
22-3;  Best's  Principles  of  Ev.   344,  §306;  2  Gilb.   Ev.  879, 
880,  Lofft's  ed.  1791;  9  Mete.   R.  93,  Yorke's  case;  6  Peter's 
R.  632,  per  Story  J.;  1  P/tiV/.  #  .tfmos  on  £y.  460.) 

(2)  And  they  were  applicable  to  every  case  where  proof  of 
the  actual  intent    was    requisite   to    characterize    an    offence, 
whether  trespass,  larceny  or  murder.     (Whart.  Amer.  Cr.  Law, 
232;  Barb.  Cr.  Law,  383,  2d  ed.) 

3.  When  they  ceased  to  indicate  mere  rules  of  evidence, 
each  of  them  was  applied  in  various  and  often   contradictory 
senses,  so  that  they  became  useless   not  only,  but  mischievous. 
(15   Viner's  Abr.  E.  PI.  2,  4;    2  Ld.   Raym.    1488-9,  1499; 
Lamb.  Eirenarcha,  205,  ed.  1619;    4  Bl.  Com.   198  to  200;  3 
Croke's  R.  131,  Halloway's  case;  13  JFend.  163-4,  per  JWfcon 
J.;  24   JFe?id.  557-8,  per  Furman,  Senator;  1   J/a/e'^  P.  C. 
451,  455;  1  East's  P.  C.  214,  222,  224.) 

IV.  Again,  though  the  common  law  professed  to  apportion, 
punishment  on  ethical  grounds,  it  disregarded  the  indelible  dis.- 
VoL.—IL  77 
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tinction  between  intentional  and  constructive  murder,  punishing 
every  species  of  the  latter  indiscriminately  with  death,  like  the 
former.  (1  East's  P.  C.  255-6  §31-2;  13  Wend  R  174-5, 
Walworth,  Ch.;  1  Ashm.  R.  298-9,  Greene's  case;  1  Browne's 
R.  Appendix,  22-3;  19  Wend.  R.  592-3,  Cowen  J.) 

1.  In  cases  of  constructive  murder,  the  common  law,  out  of 
respect  to  its  own  theory  of  punishment,  imputed  a  murderous 
intent,  contrary  to  the  known  fact,  on  the  principles  of  artifi- 
cial presumption.     (Dalt.  Just.  472,  347,  ed.  1705;   1  East's 
P.  C.  255-6,  §  31-2;   13  Wend.   174-5,   Walworth  Ch.;    See 
Best's  Principles  of  Ev.  345,  §  307;  9  Mete.  R.  117,  118,  129, 
130;  Trials  per  Pais,  607.) 

2.  Where  a  murderous   intent  was  presumed  from  an  unex- 
plained act  of  killing,  the  presumption  was  a  natural  one,  and 
never  indulged   contrary  to  the  fact.     (1  East's  P.  C.  223,  § 
10;  id.  225,  §  13;  id.  255-6,  §31-2;  2  Gilb.  Ev.  880-1,  Lofft's 

-ed.  1791;  8  Carr  #  Payn,  425,  Marriott's  case-,  9  Mete.  R.  93, 
Yorke's  case-,  4  Dall.  R.  146,  McKean  C.  J.;  Best's  Principles 
>of  Ev.  344,  §  306;  6  Peters'  R.  632,  per  Story,  J.;  1  Phill.  # 
Amos  on  Ev.  460;  See  24  Wend.  583,  Wager,  Senator;  Point 
•///,  and  its  subdivisions.) 

V.  Again,  the  common  law,  while  boasting  its  abhorrence 
cf  all  power  not  expressly  limited,  especially  in  criminal  cases, 
•left  the  degree  of  moral  guilt  essential  to  constructive  murder 
entirely  undefined,  so  that  the  most  learned  judges  did  not 
know  what  it  was.  (See  Dwarr.  on  Stat.  437,  1st  ed.;  1  El. 
Com.  440  to  442;  1  Chilly  s  Black.  315-16;  7  Ser.  fy  Rawle, 
437-8,  Gabie's  case.) 

1.  Sometimes  to  constitute  constructive  murder,  an  intent  to 
frighten  was  enough;  at  others  an  intent  to  trespass;  at  others 
a  criminal  intent  was  requisite;  and  at  others  a  felonious  one. 
(3  Coke's  Inst.  56-7;  Dalt.  Just.  472;  Sir  J.  Kclynge's  R.  127, 
129-30;  2  Stark's  Ev.  516,  517  note(o)  ed.  1837;  1  East's  P. 
C.  255  to  27 1;  See  13  Wend.  R.  163-4,  173  to  176.) 

2.  The  question  whether  the  accused  should   suffer  death, 
therefore,  depended  on  the  policy  of  the  times,  and  the  temper 
and  discretion  of  different  judges;  so  that  Jeffreys  might  apply 
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one  rule  and  Hale  another.  (See  Beccaria  on  Cr.  163;  1  Day's 
R.  81  note,  Ld.  Camden;  1  Bl.  Comm.  440  to  442;  1  Chitty's 
Blackst.  315,  316;  7  Ser.  4r  Rawle,  437-8,  Gable's  case.) 

3.  In  cases  of  this  class,  moreover,  where  death  resulted  from 
an  act  committed  under  provocation,  the  life  of  the  accused 
often  depended  on  artificial  rules  prescribing  what  may  legally 
excite  anger,  and  when  passion  shall  subside.  (1  East's  P.  C. 
232,  234-5;  1  Browne's  R.  Appendix,  20;  12  Coke's  R.S7-,  2 
Croke's  R.  296;  8  Carr.  #  Payne,  182,  Fisher's  case.) 

VI.  The  legislation  of  Pennslyvania  in  1794,  to  remedy  these 
defects  in  the  common  law,  divided  all  murder  recognized  by 
it  into  two  classes,  viz.,  murder  in  the  first  and  second  degrees, 
declaring  the  former  punishable  by  death,  and  the  latter  by 
imprisonment.  (Whart.  Amer.  Cr.  Law,  355,  2d  ed;  7  Ser.  fy 
Rawle' s  R.  424;  1  Ashm.  R.  298-9;  See  3  R  S.  809,  notes, 
2d  ed.) 

1.  The  practical  effect  of  this  statute  was  to  abolish  capital 
punishment  in  all  cases  of  constructive  murder,  except  where 
the   actual   design   was   to   perpetrate  arson,  rape,  robbery  or 
burglary.     (Whart.  Amer.  Cr.  Law,  355,  420,  et  seq.) 

2.  It   also  made  every  case  of  alleged   murder,  punishable 
capitally,   depend  on  known  and  fixed  grades  of  actual  guilt. 
(Whart.  Amer.  Cr.  Law,  420,  et  seq.) 

3.  In  all  case  of  constructive  murder,  therefore,  if  the  actual 
design  was  to  perpetrate  one  of  the  specified  crimes,  it  was 
murder  in  the  first  degree,  but  otherwise  in  the  second.     (See 
1  East's  P.   C.  255;  Whart.  Amer.   Cr.    Law,  420-1,   428, 
430-1;  1  Brown's  R.  Appendix,  21-2;   1  Ashm.  R.  29S-9.) 

4.  In  all  cases  of  alleged  intentional  murder,  there  could  be 
no  conviction  of  murder  in  the  first  degree,  unless  the  killing 
was  perpetrated  from  an  actual  deadly  design.     (See  1  East's 
P.  C.  255;  Whart.  Amer.  Cr.  Law,  420,  et  seq.;  1  Browne's  R. 
Appendix,  p.  '21—2;   1  Ashm.  R.  298-9,  Greene's  case.) 

5.  If  the  design,  therefore,  was  to  do  bodily  harm,  or  other 
injury,  however  great,  but  not  to  destroy  life,  nor  to  commit 
one   of  the  specified  crimes ,  the    offence  was  murder    in  the 
second  degree.     (Whart.    Amer.   Cr.  Law,   420-1,   430-1;  1 
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Browne's  R.  Appendix,  p.  22;  1  Jlshm.  R.  298-9;  See  1  East's 
P.  C.  255.) 

6.  And  if  the  act  was  not  deliberate,  but  done  in  the  heat 
of  passion,  i.  e.  upon  sudden  and  sufficient  provocation,  it  was 
manslaughter,  even  though  voluntary,  being  so  at  common 
law.  (7  Ser.  &  Rawle,  423,  428,  435,  Gable's  case;  1  East's 
P.  C.  234;  4  EL  Comm.  190  to  192;  Whart.  Jimer.  Cr.  Law, 
426—7;  8  Law  Reporter,  542,  Varney's  case;  1  Browne's  R. 
Appendix,  pp.  23  to  25.) 

VII.  Our  law  as  to  criminal  homicide  was  intended  to  embody 
the  policy  thus  adopted  in  Pennsylvania,  and  its  different  sec- 
tions and  their  subdivisions  should  be  construed  so  as  to 
remedy  the  same  evils,  and  affect  the  same  general  objects,  if 
possible.  (3  Coke's  R.  7  Heyden's  case-,  3  R.  S.  808-9,  notes, 
2d  ed.) 

1.  There  is  affirmative  evidence  that  both  these  statutes 
were  aimed  alike  at  the  following  objects: 

(1)  To  make   punishment  certain,  rather  than  severe,  so  as 
to  render   it  preventive  rather  than  vindictive.     (See    4    Bl. 
Comm.  9  to  19,  202;  Whart.  Amer.   Cr.  Law,  355;  3  R.  S 
807-8,  811,  notes,  2d  ed.) 

(2)  To  make  every  case  of  murder,  punishable  capitally, 
depend  on    known   and  fixed   degrees   of  actual   guilt.     (See 
Point  V,  subd's  1,2,3;  Point  VI,  subd.  1,  ct  seq.;  3  R.  S.  812, 
notes,  2d  ed. 

(3)  To  make  every  case  of  constructive  murder,  thus  punisha- 
ble, depend  on  whether  the  actual   intent  was  to  commit  a 

felony.  (See  Point  VII,  and  its  subd's;  1  East's  P.  C.  255; 
2  R.  S.  657,  §5;  id.  661,  §  6,  10  to  12;  13  Wend.  159,  Enoch's 
case;  19  Wend.  592,  Rector's  case;  3  R.  S.  308-9,  812,  813, 
notes,  2d  ed;  Whart.  ./imer.  Cr.  Law,  420-1,  430-1;  1  Browne's 
R.  Appendix,  21-2.) 

(4)  To    make   every   other   case   of    alleged    murder,   thus 
punishable,   depend  on  whether  the  actual  intent  was  to  effect 
death.     (See  Point  VI,  and  its  subd's;  Whart.  Amer.  Cr.  Law, 
420-1;  3  R.  S.  812,  note  to  §  10.) 

(5)  To  make  the  distinction  between  murder  and  manslaughter 
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dear,  so  that  the  offences  should  not  be  confounded.     (3  R.  S. 
808-9,  notes;  See  1  East.  P.  C.  214,  222.) 

2.  The  difference  between  the  statute  of  Pennsylvania  and 
our  own  will  be  found  mainly  nominal,  and  to  consist  in  the 
following  particulars: 

(1)  The  offences  called  murder  in  the  second  degree  by  the 
former,  are  called  manslaughter   in  the  first  degree  by  ours. 
(See  Point  VI,  subd.  4;  Whart.  Amer.  Cr.  Law,  420-1,  430-1; 
1  Browne's  R.  JJppendix,  p.  22;  2  R.  S.  161,  §6,  7,  8;  3  R. 
S.  812-13,  notes,  2d  ed.;  19  Wend.  592-3,  Rectors  case;  13 
Wend.  159,  Enoch's  case;  24  Wend.  584-5,  White's  case.) 

(2)  The  offence  called  voluntary  manslaughter  by  the  former, 
is  either  manslaughter   in  the  second,  third  or  fourth  degree 
under  ours.     (Whart.  Jlmer.  Cr.  Law,  355-6;  7  Ser.  Sf  Rawle, 
423,  428,  434,  Gable's  case;  1  East's  P.  C.  234,  §SO;  8  Can: 
fr  Payne,   182,  Fisher's  case;  4  Bl.  Comm.  100  to  192;  2  R. 
661,]  10,  12,  19). 

(3)  The    offence    of    involuntary    manslaughter    was    only 
punishable  by  the  former  as  a  misdemeanor;  whereas  it  may 
be  manslaughter  in  the  third  or  fourth  degree,  under  ours.     (7 
Ser.  Sf  Rawle,  424-5,  428,  Gable's  case-,  2  R.  S.  661-2,  §  13,  19.) 

(4)  The  former  described  the  degree  of  guilt  essential  to 
constructive  murder,  punishable  with  death,  by  naming  particu 
lar  crimes;  while  ours  does  so  by  the  term  felony.     (Whart. 
Jlmer.  Cr.  Law,  255;  2  R.  S.  657,  §5,  subd.  3;  19   Wend. 
592-3,  Rector's  case;   13  Wend.  R.  159,  Enoch's  case.} 

(5)  The  former   described  intentional   murder  without  dis- 
criminating between  cases  of  particular  and  general  malice; 
but  ours  follows  Mr.  East  in  this  respect.     (Whart.  Jlmer.  Cr. 
Law,  355,435-6;  1  East's  P.  C.  223,  §  10,214;  2  R  S.  656-7, 
§  4,  5,  subd.  1,  2.) 

VIII.  The  terms  used  in  describing  cases  of  criminal  homi- 
cide by  our  statute,  are  to  be  so  construed  that  every  section 
and  subdivision  shall,  if  possible,  embrace  a  peculiar  class, 
easily  distinguishable  from  others;  this  having  been  the  object 
of  classifying  them.  (3  R.  S.  808-9.  811,  notes,  2d  ed.;  3 
Coke's  R.  7  Hty  den's  case.) 
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1.  The    clauses    describing    murder    and    manslaughter    are 
therefore  to  be  compared,  and  an  efficient  and  consistent  opera- 
tion given  to  each,  if  possible.     (Dwarr.  on  Stat.  699,  700,  1st 
ed  ;  Broom's  Leg.  Max.  247,  249,  2d  ed.-,  Bac.  Mr.  "  Statute" 
(I,)  pi.  2.) 

2.  Each  clause  is  to  be   applied  so   as  to  embrace  all  the 
cases  which  it  describes,  and   exclude  all  other  cases.     (Cowen 
&  Hill's  notes,  1382-3;  6   Shepl.  R.  308,  313,  Jones  v.  Jones; 
4  Hill's  384,  Purdy  v.  The  People.} 

3.  And  no  separate  description  is  to  be  applied  to  more  than 
one  class  of  cases,  or   extended   so  as  to   render  other  clauses 
superfluous  or  inoperative.     (Leiber's  Pol.  fy  Leg.  Herm.  86  to 
88;  Coke  on  Legist.  Express.  42;  Broom's  Leg.  Maxims,  246—7; 
Bac.  Mr.  "  Statute"  (I,)  pi.  2.) 

IX.  The  second  subdivision  of  the  statute  definition  of  mur- 
der, like  the  first,  embraces  only  cases  where  there  is  proof  of 
an  intent  to  destroy  life,  and  not  cases  of  mere  constructive 
murder.  (2  R.  S.  657,  §  5,  subd.  1,  2.) 

1.  This  is  plain  from  the  terms  employed  in  characterizing 
the  act  called  for  by  it.  (2  R.  S.  657,  §  5,  subd.  2.) 

(1)  It  must  be  a  voluntary  act  resulting  in  death;  i.  e.   not 
negligent  nor  accidental,  but   willful.     (9    Mete.  R.    102-3, 
Yorke's  case;  1  East's  P.  C.  231,  §  18;  8  Carr.  &  Payne,  425, 
Marriatt's  case.) 

(2)  It  must  be  in  its  nature  dangerous  to  others;  i.  e.  menac- 
ing not  merely  property,  but  life.     (See  2  R.  S.  661,  §4,  12; 
Crabb's  Synon.  171,  "  Danger,"  ed.  1847.) 

(3)  It  must,  moreover,  be  imminently  dangerous,  i.  e.  most 
so;  the  danger  not  being  remote,  but  present  and  impending. 
(Crabb's  Synon.  405,  "  Imminent;"  Rich.  Diet.  "  Imminent." 

(4)  It  must  evince  a  depraved  mind,  &c.;  i.  e.,  the  act  itself 
must  prove  this  beyond  a  doubt.  (Crabb's  Synon.  77,  Evince; 
Rich.  Diet.  "  Evince  "  and  "  Evict." 

(5)  And  it  must  also  prove  a  mind  regardless  of  human  life; 
i.  e.,   not  mere  cruelty  or   ferocity  of  temper,  but  unprovoked, 
deadly  depravity.  (See  R.  S.  812,  notes,  2d  ed.;  3  R.  S.  808, 
$  5,  ftubd.  4;   Whart.  Jlmer.  Cr.  Law,  435-6.) 
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2.  An  act  corresponding  with  these  descriptive  particulars, 
and  entirely  unexplained,  if  aimed  at  a  specific  person,  is  always 
conclusive  evidence  of  intentional  murder.  (See  9  Mete.  R.  93, 
Yorke's  case;  point  III,  subd.  2,  (I.) 

(1)  It  proves  murder  from  express  malice  according  to  most 
of  the  modern  authorities,  and  from  implied  malice  according 
to  others.  (Viner's  Mr.  "Murder,"  E.  pi.  2,  4;  2  Ld.  Raym. 
R.  1488-9, 1499;  1  East's  P.  C.  222-3,  231;  Lamb.  Eirenarcha. 
205;  id.  1619;  see  point  III,  and  cases  cited.) 

(2)  It  makes  a  case  where  proof  of  deadly  malice  beyond  the 
act  itself  is  superfluous,  if  not  irrelevant.  (Best's  Principles  of 
Ev.  344,  §306;   1  Browne's   R.,  Appendix,  22-3;  9  Mete.  R. 
93,  Yorke's  case;  see  point  IV,  subd.  2,  and  cases  cited.) 

r  3.  Whether  the  act  is  aimed  at  a  specific  life,  or  human  life 

indiscriminately,  makes  no  difference  in  this  respect;  it  being 
conclusive  evidence  of  a  deadly  intent  in  both  cases,  until  ex- 
plained. (I  East's  P.  C.  231,  §18;  Wharl.  Amer.  Cr.  Law, 
435-6.) 

X.  The  first  and  second  subdivisions,  therefore,  do  not  de- 
scribe different  grades  of  actual  guilt,  but  only  different  mani- 
festations of  it;  classifying  cases  of  intentional  murder,  as  Mr. 
East  did,  by  the  apparent  aim  or  direction  of  the  overt  act. 
(•2  R.  S.  656-7,  §  4,  5;  1  East's  P.  C.  222-3,  §  9  to  12;  1  id. 
227,  229-30,  §  14,  15,  17,  18.) 

1.  The  terms  of  the  first  subdivision  embrace  all  overt  acts 
which  single  out  their  object,  and  assume  at  the  time  the  form 
of  particular  or  individual  hostility.  (2  R.  S.  657,  §  5,  subd.  1, 
2;  1  East's  P.  C.  223,230.) 

( 1 )  The  words  "  the  person  killed,"  either  describe  particular 
malice,  or  they  are  superfluous;  and  the  latter  is  not  to  be  sup- 
posed. (2  R.  S.  657,  §5,  subd.  1;  see  24  Wend.  520,  White's 
case;  Bac.  Jlbr. "  Statute  "  (I,)  pi.  2;  Broom's  Leg.  Max.  246-7.) 

(2)  And  the  words  "  or  of  any  human  being,"  describe  cases 
of  a  like  kind,  and  no  others.  ( 1  East's  P.  C.  223, 230,  §  10,  17; 
2  Moore's  R.  491,  Clark  v.  Gascarth;  8  Taunt.  R.  431,  S.  C.; 
4  Durnf.  #  E.  224,  226-7,  Evans  v.  Stevens;  5  Barn,  fy  Jild. 
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164,  Phillips  v.  Barber;  Broom's  Leg.  Max.  294;   1  Comst.  R. 
47,  63-4,  69.) 

(3)  All  such  cases  may  and  therefore  must  be  tried  under 
this  subdivision,  whether  the  malice  be  express  or  implied.  (See 
point  VIII)  subd.  1,  2,  3;  point  HI,  and  its  subd.;  4  Bl.  Comm. 
200;  3  Coke's  Inst.  51-2;  Lamb.  Eirenarcha,  205,  ed.  1619;  2 
Ld.  Raym.  R.  1488-9,   Oneby's  case;  3  Crake's  R.  131,  Hallo- 
way's  case;  8  Carr  fy  Payne's  P.  425,  Marriott's  case;  1  Carr 
&  Marshm.  164,  Walter's  case;  9  Mete.  R.  93,  Yorke's  case.) 

(4)  So  though  general  malice  is  proved,  if  the  overt  act  was 
aimed  only  at  a  particular  person;  as  where  one  resolves  to 
kill  the  first  man  he  meets,  and  does  so.  (4  Bl.  Comm.  200;  2 
Ld.  Raym.   1489,  Oneby's  case;  see  Broom's  Leg.  Max.  226; 
Whart.  Amer.  Cr.  Law,  435-6.) 

(5)  And  so,  whether  the  design  to  kill  the  person  was  formed 
at  the  moment,  or  existed  a  year  before  the  murder.  (Whart. 
Amer.  Cr.  Law,  433;   1  JV.  F.  Leg.  Obser.  4,  19,  Clark's  case; 
12  Ohio  R.  43,  Shoemaker's  case;  9  Mete.  R.  103,  Yorke's  case.) 

2.  The  terms  of  the  second  subdivision  do  not  describe  acts 
aimed  at  a  particular  person  and  menacing  no  one  else.  (2  R.  S. 
657,  §5,  subd.  2.) 

(1)  The  act  having   resulted  fatally,  the  inquiry  whether  it 
was  in  fact  dangerous  to  the  deceased,  would  be  absurd. 

(2)  And  the  words  '•"  any  particular  individual,"  would  be 
clearly  inoperative.  (.2  R.  S.  657,  §5,  subd.  2.) 

(3)  Indeed  nearly  one-third  of  the  words  are  mere  surplusage 
if  acts   aimed  at  individual  life  were   intended.  (2  R.  S.  657, 
§  5,  subd.  2.) 

3.  This  subdivision,  therefore,  calls  for  acts  not  aimed  at  any 
particular  life,  but  at  "  human  life  "  indiscriminately;  such  as 
poisoning  a  public  well,  shooting  at  random  into  a  crowd,  &c. 
(2  R.  S.  656-7,  §  4,  5,  subd.  2;   1  East's  P.  C.  223,  231.) 

(1)  Such  acts  never  evince  less  atrocity  than  those  which 
discriminate  their  object,  but  generally  more.  (Whart.  Jlmer. 
Cr.  Law,  435-6;  see  point  IX,  subd.  1,  2,  3.) 

(2)  As  they  involve   no  "  design  to  effect  the  death  of  any 
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particular  individul,"  however,  that  specific  test  is  dispensed 
with.  (2  R.  S.  657,  §5,  subd.  2.) 

4.  This  mode  of  describing  intentional  murder,  though  less 
general  than  that  of  the  Pennsylvania  statute,  indicates  no 
departure  from  its  policy,  but  only  a  preference  for  the  later 
and  more  certain  mode  adopted  by  Mr.  East.  (See  Whart. 
Jlmer.  Cr.  Law,  355,  435-6;  1  East's  P.  C.  214,  222,  §  1,  9; 
3  R.  S.  809,  notes,  2d  ed.;  see  points  Viand  VIL) 

XL  The  limitation  of  the  first  and  second  subdivisions  to 
cases  of  intentional  murder  is  obviously  necessary  to  reconcile 
them  with  the  subsequent  provisions  relating  to  constructive 
murder  at  common  law.  (See  point  VIII,  subd.  1,  '2,  3.) 

1.  The  latter  is  declared  murder  when  the  intent  is  felonious, 
though  perpetrated  without  any  deadly  design,  i.  e.  either  par- 
ticular or  general.  (2  R.  S.  657,  §  5,  subd.  3.) 

2.  If  the  intent  was  not  felonious,   but  to  commit  a  misde 
meanor,  e.  g.  an   assault   and  battery,  the  killing  is  declared 
manslaughter.  (2  R.  S.  661,  §  6;  Whart.  Jim.  Cr.  Law,  431;  1 
Asm.  R.  298-9,  Green's  case;  see  13  Wend.  159,  Enoch's  case.] 

3.  These  provisions  embrace  in  terms  all  constructive  murder 
known  to  the  common  law,  and  none  can  be  excepted  without 
altering  the  language.  (1  East's  P.  C.  255-6,  §31-2;  1  Sumn. 
R.  386-7,  per  Story,  J.;  2  Hill's  R.  35-6,  per  Branson,  J.;  9 
Wheat.  188,  Gibbons  v.  Ogden;    20  Wend.  R.  561-2,  Bronson, 
J.;  see  point  VIII,  subd.  2.) 

XII.  Where  the  act  of  killing,  as  in  the  present  case,  neither 
menaced  nor  endangered  any  one  but  the  person  killed,  the  test 
prescribed  by  the  second  subdivision  is  too  loose  and  indefinite 
to  be  safely  applied.  (2  R.  S.  657,  §  5  subd.  2.) 

1.  The  clause   obviously  contemplates  that  the  jury  are  to 
judge  in  view  of  the  act  alone,  without  regard   to  the  event. 
(See  point  X,  subd.  2,  (1.) 

2.  If  the  act  is  prima  facie  evidence  of  an   intent  to  kill  a 
specific  person,  there  is  no  reason  why  the  case  should  not  be 
tested  by  the  first  subdivision,  (dee point  IX,  subd.  1,  2;  point 
X,  subd.  1  ) 
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3.  But  if  it  shows  no  intent  to  kill,  a  verdict  finding  that  it 
was  so  imminently  dangerous  as  to  evince  a  mind  regardless  of 
human  life,  must  necessarily  be  based   on  something   beside 
evidence.  (2  R.  S.  657,  §5.) 

4.  The  test  is  manifestly  intelligible  and  appropriate  where 
the  act  is  not  aimed  at  a  particular  life,  but  at  human  life  in- 
discriminately, and  there  no  other  can  be  applied.  ( See  point  X, 
subd.  2,  3.) 

XIII.  The   above   interpretation  gives  an  efficient  and  con- 
sistent operation  to  all  the  different  clauses  relating  to  criminal 
homicide  according  to  the  natural  and  most  obvious  meaning 
of  their  terms,   and  makes  our  law  substantially  like   that  of 
Pennsylvania,  as  the  legislature  intended.  (2  R.  S.  809,  notes, 
2d  ed.;  see  points  VI  and  VII;  point  VIII,  subd.  1,  and  cases 
cited;  point  XI,  and  cases  cited.} 

1.  It  abolishes  capital   punishment   in  all  cases  of  uninten- 
tional killing,  except  where  the  actual  design  was  to  commit 
a  felony.  (See  point  VI,  subd.  1;  point  VII,  subd.  1,  (3.) 

2.  It  makes  all  cases  involving  capital   punishment  depend 
upon  known  and   fixed  grades  of  actual  guilt.  (See  points  IV 
and  V ;  point  VI,  subd.  2;  point  VII,  subd.  I,  (2.) 

3.  It  asssumes  that  the  object  of  classifying  the  cases  was  to 
subject   each   kind  to  a  test  appropriate   and  veculiar  to  itself. 
(See  points  VIII  and  XII,  supra.) 

4.  And  it  marks  the  distinction  between  murder  and  man- 
slaughter, so  that  they  can  not  often  be  confounded.  (See  point 
III,  supra;  point  VII,  subd.  1,  (5.) 

XIV.  This  construction,  moreover,  is  directly  sustained  by 
the  historical  evidence  of  the  intent  of  the  legislature,  which 
shows  affirmatively  the  following  facts,  among  others: 

1.  The  revisers  drew  the   different   clauses   to   remedy  the 
same  evils   aimed  at   by  the  Pennsylvania  act.     (See   3  R.  S. 
808-9,  notes,  2d  ed.;  see  point  VI  and  VII,  supra.} 

2.  They  recommended  the  adoption  of  the  principle  that  a 
design  to  kill  should  mark  every  case  of  murder  other  than  con- 
structive.    (3  R.  S.  812-13,  notes,  2d  ed.) 

3.  They  nevertheless  proposed  for  consideration  a   section 
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declaring  unintentional  killing  to  be  murder,  \vh«n  perpetrated 
"  from  a  premeditated  design  to  do  some  great  bodily  harm," 
but  the  legislature  rejected  it.  (3  R.  S.  808,  §  5,  subd.  4.) 

4.  Even  if  the  statute  was  ambiguous  in  respect  to  this 
offence,  therefore,  such  evidence  of  the  actual  intent  should 
dispel  all  doubt.  (2  Crompt.  fy  Mees.  539,  Strickland  v.  Max- 
well; 4  Jeffers.  Works,  373,  ed.  1829;  2  Hill's  R.  37,  38;  4 
Hill's  R.  397,  401-2,  414-15;  I  Reddingt.  R.  36,  Buck  v. 
Spafford;  17  Verm.  R.  479,  Henry  v.  Tilson;  4  Gill  Sf  Johns. 
R.  153-4.) 

XV.  The  construction   which  allows  cases  like  the  present 
to  be  tried   by  the   test  prescribed    in  the  second  subdivision, 
will  authorize  all  cases  to  be  tried  under  it,  and  thus  practically 
annul    the  first   subdivision,    or  render    it    superfluous.     (See 
point  VIII,  sub.  2,  3.) 

1.  There  is  no    premeditated  act  of  killing  which   is   not 
"  imminently  dangerous   to  the  deceased  or  others,  evincing  a 
depraved  mind,  regardless  of  human  life."     (2   R.   S.   656-7, 
§  2;  See  24  Wend.  521,  552  to  554,  Edwards,  Senator.) 

2.  And  if  killing  by  beating  may  be  tried  under   the  second 
subdivision   irrespective  of  the  intent  to  effect  death,  so  may 
killing  by  "  any  other  means."     (2  R.  S.  656-7,  §4,  5.) 

3.  Evidence  of  deadly  malice  aliunde   would  not  take  the 
case  out  of  the  subdivision,   but  only  aid  in   showing  that  the 
act  was  "  imminently  dangerous  to  the  deceased"  &c. 

XVI.  The  question  now  presented  was  not  involved  in  either 
of  the  three  cases  relied  on  by  the  prosecutor,  and  the  sugges- 
tions there  made  favoring  this  construction  are  entirely  extra- 
judicial.  (13  Wend.  159,  Enoch's  case;  19  Wend.  569,  Rector's 
case;  24  Wend.  520,  White's  case;  See  Vaughan's  R.  382.) 

1.  The  sole  point  adjudged  in  Enoch's  case  was  that  the 
general  form  of  indictment  used  before  the  statute  is  sufficient 
since,  and  embraces  all  hinds  of  murder.  (13  Wend.  159.) 

(1)  The  same  doctrine  prevails  in  Pennsylvania,  where,  as 
under  our  law,  proof  of  an  intent  either  to  kill  or  commit  a 
felony  is  essential.  (Whart.  Jimer.  Cr.  Law,  410,  420;  See 
also  2  Croke's  R.  279-80.) 
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(2)  The  obiter  dicta  in  this  case  derive  no  force  from  being 
contained  in  the  only  opinion  given;  though  the  contrary 
seems  to  have  been  supposed.  (See  19  Wend.  60S— 9.  Branson, 
J.;  but  see  2  Hill's  R.  38-9;  4  Hill's  R.  326;  2  Denio's  R. 
29,  38;  2  Com**.  /I.  208;  Vaughan's  R.  382.) 

2.  The  only  point   adjudged   in  Rector's  case  was   that  the 
court  below  erred  in  excluding  evidence  of  the  good  character 
of  a  witness;  and  the  dicta  mainly  relied  on  are  in  the  dissent- 
ing opinion.     (19  Wend.  569,  606  to  609,  618;  See  19  Wend. 
592-3.) 

3.  The  decision  in  White's  case,  so  far  as  it  relates  to  the  stat- 
ute definition  of  murder,  even  remotely,  is  against  the  construc- 
tion claimed  by  the  prosecutor.     (24  Wend.  520.) 

(1)  It  holds  that  if  an  indictment  uses  the  words  of  the  first 
subdivision,  they  are   descriptive  of  the    murderous   act,    and 
therefore  material.     (24  Wend.  550,  570  to  573.) 

(2)  If  they  are  thus  rendered  material  by  being  unnecessarily 
used  in  an  indictment,  they  must  be  equally  so  when  purposely 
used  in  a  statute.     (Bac.  Mr.  "  Statute"  (I)  pi.  2;  Broom's 
Leg.  Max.  246-7.) 

(3)  The  question   whether  the  second  subdivision  calls  for 
proof  of  deadly  malice  was  in  no  way  involved  in  the  decision. 
(24  Wend.  550;  Ram.  on  Leg.  Judgm.  36.) 

XVII.  The  dicta  relied  on  by  the  prosecutor  are  inconsistent 
with  the  entire  scope  and  policy  of  the  statute,  and  rest  upon 
the  following  grounds,  all  of  which  are  assumed,  and  none  of 
them  maintainable: 

1.  That  the  terms  express  and  implied  malice  had  a  definite 
meaning  when  the  statute  was  passed,  and  may  be  safely  used 
to   explain  the   intent,  though   the   legislature  selected   other 
terms.     (13   Wend.    163^0    165,   Nelson,  J.;  13   Wend.  174  to 
176,   Wulworth,  Ch.;  24  Wend.   557-8,  Furman  Senator;  24 
Wend.  568—9,  Verplanck,  Senator;  but  see  point  III,  supra.} 

2.  That  the  term  implied  malice,  when  used  to  characterize 
homicide,     means     constructive    murder     only,    as    contradis- 
tinguished from  intentional.     (13   Wend.   165,  Nelson,  J.;   13 
Wend.  174,  Wulworth,  Ch.;  24   Wend.  557-8,  Furman,  Sena> 
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tor;  24  Wend.   568  to  571,   Verplanck,  Senator;  but  see  point 
1U,  supra;   19  Wend.  592-3.) 

3.  That  the  second  and  third  subdivisions  arc  both  applicable 
to  the  cases  of  constructive  murder  described    by  East,    and 
distinguish  in  an  indefinite   way  between   those  where  bodily 
harm   was  intended,   and  others.     (19   Wend.  R.  606  to  609, 
Branson,  J.;   1  East's  P.  C.  255-6,  §31-2;  but  see  19  Wend 
592-3,  Cowen,  J.;  24  Wend.  583-4,  Wager,  Senator;  point  VI, 
subd.  4;  point  VII,  subd.   1,  2;  points  VIII,  IX  and  X.) 

4.  That  cases  where  bodily  harm   was   intended,  however 
slight,  are  never  within  the  definition  of  manslaughter   in  the 
first  degree,  though  the  words  do  not  except  them.     (19  Wend. 
R.  608,  Bronson,  J.;  but  see  19  Wend.  592-3,  Cowen,  J.;  19 
Wend.   615-16,  Nelson,  J.;  2  R.  S.  661,  §6;  3  R.   S.  812, 
notes,  2d  ed.;  3  R.   S.  808,  §  5,  subd.  4;  1  Hill's  R.  456;  20 
Wend.   561;  2  Hill's  R.  35-6;  point   VI,  subd.  4;  point  VII, 
subd.  1,  2;  point  XI,  subd.  2,  3;  point  XIV,  subd.  2,  3,  4.) 

5.  That  the  sole  object  of  the  legislature  was  to  restore  the 
common   law  to  what   it   was   when  "  malice    aforethought," 
meant  only  express  malice,  a  period  difficult  to  find.  (13  Wend. 
163-4,  per  Nelson,  J.;  see  13  Wend.    173  to  176,  Walworth, 
Ch.;  3  Coke's  Inst.  47,  51,   52;  but  see  points  I,  II  and  III; 
points  VI  and  VII.} 

6.  That  the  statute  would   have  been   better  if  the  proposed 
alteration   had    been  declared    by    a    single   section,    without 
attempting  to  make  the  definition  of  murder  more  intelligible. 
(13  Wend.  165,  Nelson,  J.;  but  see  points  I,  II and  III) 

XVIII.  Unless  the  prosecutor  has  an  arbitrary  right  to  elect 
in  every  case  whether  he  will  prove  a  deadly  intent  or  not, 
the  accused  should  have  been  tried  by  the  test  prescribed  in 
\\\e  first  subdivision;  his  offence,  if  murder  at  all  being  murder 
from  express  malice  to  "  the  person  "  (Point  XV,  supra.;  24 
Wend.  520,  White's  case.) 

A.  Sawin,  (District  Attorney,)  for  the  people. 

L  The  killing  of  a  human  being  without  provocation  and  not 
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in  the  heat  of  passion,  by  means  imminently  dangerous  to  others, 
evincing  a  depraved  mind  regardless  of  human  life,  although 
without  any  premeditated  design  to  effect  the  death  of  any 
particular  person,  was  murder  at  the  common  law,  and  the 
"  malice  aforethought,"  was  in  such  case  termed  "  implied 
malice,"  as  distinguished  from  "  express  malice,"  a  premeditated 
design.  (Foster's  Crown  Law,  Intro,  to  the  discourses  on  Homi- 
cide; ib.  chap.  1,  §3;  1  Hate's  Pleas  of  the  Crown,  454-5;  1 
Russell  on  Crimes,  452;  Roscoe  Cr.  Ev.  708-9.)  And  it  was 
murder  whether  the  means  used  were  imminently  dangerous  to 
many  persons  or  only  the  individual  who  was  in  fact  killed. 
(  Vide  same  authorities.} 

II.  Subdivision  two  of  section  five  of  that  part  of  the  Revised 
Statutes  relating  to  murder  was  designed  to  be  declaratory  of 
the  common  law  in  relation  to  murder  from   malice   implied. 
(People  v.  Enoch,  13  Wend.  R.  159.) 

III.  Subdivision  two  embraces  those  cases  where  the  means, 
by  which  the  killing  is  perpetrated,  are  dangerous  only  to  the 
person   killed   as  well   as  when   they  are   dangerous  to  many. 
(People  v.  Rector,    19  Wend.  569;  People  v.  White,  24  Wend. 
R.  520.) 

IV.  The  question  whether  the   means  used  were  of  the  cha- 
racter and  evinced  the  mind  described  by  the  statute,  was  for 
the  jury;  and   no  complaint   is  made  of  any  comments  of  the 
court  on  these  questions. 

DENIO,  J. — The  offence  of  murder,  though  the  most  heinous 
crime  that  can  be  committed  against  an  individual,  had  not, 
either  in  England  or  in  this  state,  been  subjected  to  a  legislative 
definition,  until  it  was  done  in  the  enactment  of  the  Revised 
Statutes  in  the  year  1830.  By  the  ancient  common  law  the 
distinction  in  felonious  homicide  between  killing  with  or  with- 
out malice,  was  merely  nominal,  both  being  indiscriminately 
punished  with  death.  It  was  said  that  although  the  malice 
made  the  fact  more  obvious,  yet  it  was  nothing  more  than  the 
manner  of  the  fact,  and  not  the  substance;  and  the  term  man- 
slaughter was  used  to  define  the  offence  in  both  cases.  But 
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when  the  benefit  of  clergy  was  by  statute  taken  away  from 
murderers  with  malice  prepense,  the  more  modern  distinction 
between  that  more  aggravated  form  of  homicide  and  the  infe- 
rior grades  came  to  be  recognized.  So  that  at  the  period  when 
we  succeeded  to  the  English  common  law,  the  legal  definition 
of  murder  was  well  established.  (4  Reeves's  Hist.  Eng.  Law, 
393,  534,  536;  5  id.  220-223;  Foster's  Crown  Law,  302-306; 
4  Bl.  Com.  201.)  The  act  concerning  murder  in  the  revision 
of  1813,  did  not  attempt  a  definition  of  the  offence,  but  was 
limited  to  a  reenactment  of  several  English  statutes,  providing 
for  a  few  particular  cases  of  homicide,  bringing  them  within 
or  exempting  them  from  the  penalties  of  murder.  (1  R.  L.  66.) 
The  description  of  the  offence  then,  which  had  prevailed  for 
several  centuries  prior  to  1830,  was  this:  "  Where  a  man  of 
sound  memory  and  of  the  age  of  discretion  unlawfully  killeth 
any  reasonable  creature  with  malice  prepense  (or  aforethought.") 
(Coke's  3  Inst.  47;  1  Rale's  P.  C.  449,  450;  4  Bl  Com.  195.) 
The  terms  malice  prepense  acquired  a  peculiar  significance  on 
account  of  their  use  in  the  statute,  (23  Henry  VIII,  ch.  1.) 
That  act  provided  that  if  any  not  actually  in  holy  orders  should 
be  found  guilty  (among  other  crimes)  of  ':  any  willful  murder 
of  malice  prepensed,"  they  should  be  utterly  excluded  from  the 
benefit  of  their  clergy  and  suffer  death  in  such  manner  and  form 
"  as  if  they  were  no  clerks."  From  that  time  the  words  referred 
to  became  indispensable  in  the  definition  of  the  offence,  as  only 
a  nominal  punishment  could  be  inflicted,  if  malice  were  not 
established  by  the  verdict;  and  from  hence,  also,  the  inferior 
grades  of  homicide  came  to  be  called  manslaughter,  while  the 
capital  offence  was  denominated  murder.  And  where  a  capital 
conviction  was  sought  it  was  said  to  be  indispensable  that  the 
indictment  should  contain  the  words  ex  malitia  sua  prcecogi- 
tata  inter  fecit  and  murdravit."  (1  Hale  P.  C.  450.)  Though 
the  words  in  their  ordinary  sense  conveyed  the  idea  of  deadly 
animosity  against  the  deceased,  and  by  a  strict  interpretation, 
would  perhaps  only  embrace  cases  of  a  killing  from  motives  of 
revenge,  they  were  not  so  limited  by  the  construction  of  the 
courts.  All  homicides  for  which  no  excuse  or  palliation  was 
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proved,  and  a  large  class  of  cases  where  there  was  no  actual 
intention  to  effect  the  death  of  the  party  killed,  were  held  to 
be  murder.  To  justify  these  convictions  an  artificial  meaning 
was  attached  to  the  words  malice  prepense,  by  which  they  were 
made  to  qualify  the  taking  of  human  life  in  all  cases  where 
sound  policy  or  the  demerits  of  the  offender  were  supposed  to 
require  that  he  should  be  capitally  convicted.  Hence  the  defi- 
nitions of  murder  to  which  I  have  referred  contain  the  addition 
that  the  malice  may  be  express  or  implied.  But  in  drawing 
the  distinction  between  the  two  classes,  great  confusion  was 
introduced.  Coke,  for  instance,  classes  amongst  the  instances 
of  implied  malice,  the  cases  of  poisoning  and  all  cases  of  the 
killing  of  another  without  any  provocation  in  him  that  is  slain ; 
though  it  would  seem  that  deliberate  poisoning  afforded  the 
strongest  evidence  of  deliberate  malice,  while  in  the  other  case, 
supposing  no  explanatory  evidence  to  be  given,  actual  malice 
ought  to  be  proved  as  a  matter  of  fact  upon  the  evidence. 
(3  Inst.  52.)  Hale  includes  in  the  class  of  malice  in  fact,  the 
case  of  killing  from  a  deliberate  compassing  and  design  to  do 
jome  bodily  injury,  and  instances  Holloway's  case,  where  the 
prisoner  tied  a  lad,  who  was  found  trespassing,  to  his  horse's 
tail,  and  he  was  dragged  till  his  shoulder  was  broken,  whereof 
he  died.  (Hale  P.  C.  451,  454;  Holloway's  case,  Cro.  Car.  J31.) 
So,  he  says,  if  a  master  designeth  an  immoderate  and  unreason- 
able correction  of  his  servant,  either  in  respect  to  the  measure 
or  the  instrument,  and  death  ensues,  it  is  murder  from  express 
malice;  and  so  of  a  school  master  toward  his  scholar,  (p.  454.) 
This  author  in  his  chapter  of  "murder  by  malice  implied,  or 
malice  in  law,"  includes  in  that  class,  cases  where  the  homicide 
is  committed  without  provocation,  where  it  is  upon  an  officer 
or  minister  of  police,  and  where  by  a  person  that  intends  theft, 
burglary,  &c.  In  the  first  division,  (murder  without  provoca- 
tion,) the  cases  present  merely  a  rule  of  evidence,  as,  the  law- 
holds  that  a  man  intends  the  natural  consequences  of  his  own 
acts,  it  determines  that  where  there  has  been  no  provocation, 
or  where  there  has  been  time  for  the  blood  to  cool,  the  killing 
must  be  designed  and  intentional.  As  was  said  by  Coleridge, 
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J.,  in  Regina  v.  Kirkham,  (6  Carr  fy  P.  1 15,)  "  Every  one 
must  be  intended  to  presume  the  natural  consequences  of  his 
own  acts.  If  you  throw  a  stone  at  a  window  it  must  be  taken 
that  you  intend  to  break  it,  because  it  is  a  brittle  substance. 
That  being  so,  if  you  had  heard  nothing  more  than  simply  that 
the  prisoner  taking  a  knife  in  his  hand  had  stabbed  his  son, 
that  would  have  put  it  on  him  to  clear  himself  from  the  charge 
of  murder."  In  cases  of  this  kind,  if  the  prisoner  could  show 
positively  that  his  intention  was  not  to  kill  the  deceased,  he 
would  of  course  be  acquitted.  In  the  other  instances  on  ac- 
count of  the  intention  to  do  some  other  illegal  act  not  touching 
life,  the  presumption  is  juris  and  dejure,  and  the  most  conclu- 
sive evidence  that  death  was  not  intended  would  not  help  the 
prisoner.  Take,  for  example,  the  case  of  a  homicide  by  one 
engaged  in  committing  a  burglary.  The  party  killed  may 
have  been  a  stranger,  or  even  the  nearest  friend  of  the  prisoner, 
and  he  may  be  able  to  show  in  the  most  conclusive  manner 
that  lucre  was  his  only  object,  and  that  murder  was  not  at  all 
in  his  thoughts,  and  yet  he  was  by  law  guilty  of  murder  with 
malice  aforethought 

These  references  are  sufficient  to  show  that  the  term  malice 
prepense,  had  been  made  the  subject  of  much,  and  not  always 
intelligible,  refinement.  Malice  in  law,  or  implied  malice,  was 
sometimes  simply  a  conclusion  from  the  facts  and  liable  to  be 
overcome  by  the  other  facts,  and  at  other  times  it  was  an  irre- 
sistible legal  inference,  which  could  not  be  rebutted.  So  far 
from  being  a  descriptive  term  to  be  applied  as  a  test  to  cases 
as  they  should  arise,  it  had  become  simply  a  part  of  the  name 
to  be  given  to  the  offence,  when  its  existence  had  been  ascer- 
tained by  other  tests.  It  was  probably  for  this  reason  that  the 
expression  was  wholly  omitted  in  the  revised  code.  The  object 
cf  the  revisors  and  of  the  legislature  was  to  define  the  offence 
by  the  use  of  language  in  its  ordinary  sense,  omitting  a  phrase 
which,  though  it  tended  to  mislead  rather  than  instruct,  had 
become  technical.  The  provision  respecting  murder,  as  pro- 
posed by  the  revisors,  was  as  follows: 

VOL.  II.  79 
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§  4.  The  killing  of  a  human  being  without  the  authority  of 
law,  by  poison,  shooting,  stabbing,  or  any  other  means,  or  in 
any  other  manner,  is  either  murder  or  manslaughter,  or  excusa- 
ble or  justifiable  homicide,  according  to  the  facts  and  circum- 
stances of  each  case. 

§  5.  Such  killing,  unless  it  be  manslaughter,  or  excusable  or 
justifiable  homicide,  as  hereinafter  provided,  shall  be  murder 
in  the  following  cases: 

1.  When  perpetrated  from  a  premeditated  design  to  effect 
the  death  of  the  person  killed,  or  of  any  human  being; 

2.  When  perpetrated  by   an   act  imminently  dangerous  to 
others,  and  evincing  a  depraved  mind  regardless  of  human  life, 
although  without  any  premeditated   design  to  effect  the  death 
of  any  particular  individual; 

3.  When  perpetrated  without   any  design  to  effect  death,  by 
a  person  engaged  in  the  commission  of  any  felony; 

4.  When  perpetrated  from  a  premeditated  design  to  do  some 
great  bodily  injury,  although  without  a  design  to  effect  death." 
(3  R.  S.  2d  ed,  808.) 

The  legislature  was  at  the  same  time  informed  by  the  re- 
visors  that  a  lamentable  uncertainty  prevailed  in  regard  to  the 
distinction  between  murder  and  manslaughter;  that  nothing 
was  so  much  needed  as  a  settled  line  of  distinction  between 
them;  and  that  the  first  step  to  such  a  distinction  was  the  defi- 
nition of  murder,  (id,} 

These  provisions  were  enacted  precisely  as  reported  except 
•the  fourth  subdivision  of  the  fifth  section  which  was  rejected. 
(2  R,  S.  651.)  It  thenceforward  became  the  duty  of  the  courts 
by  an  attentive  consideration  of  the  lansruarre  of  these  enact- 

•f  Cr  Zj 

ments,  to  ascertain  in  each  case  presented  for  adjudication 
whether  the  alleged  offence  came  within  the  statute.  The 
ease  of  the  plaintiff  in  error  would  have  been  of  easy  solution 
as  .the  law  stood  before  the  revision.  The  deceased  died  by  his 
hands,  and  the  bill  of  exceptions  states  that  there  was  no  evi- 
dence given  to  show  any  provocation  on  her  part.  It  was  a 
homicide  wholly  unexplained.  It  was  also  a  case  of  cruel  and 
inhuman  violence,  unrelieved  by  provocation,  or  the  heat  of 
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passion,  and  of  a  design  to  do  some  great  bodily  harm,  from 
which  death  resulted,  possibly  without  its  being  contemplated 
by  the  accused.  In  either  case,  as  a  homicide  unexplained,  or 
a  killing  by  cool  violence  unprovoked,  it  was  murder  by  the 
common  law.  Whether  under  the  statute  the  jury  would  have 
been  authorized  to  find  a  premeditated  design  to  effect  her 
death  within  the  meaning  of  the  first  subdivision  of  the  fifth 
section,  is  a  question  not  before  us,  and  on  which  it  would  be 
improper  to  express  an  opinion.  That  question  was  not  pre- 
sented to  the  jury.  The  precise  question  is,  whether  the 
second  subdivision  embraces  the  case  of  killing  by  an  unpro- 
voked and  cruel  beating,  the  accused  not  intending  to  take 
life.  Had  the  fourth  subdivision  as  reported  been  enacted  it 
would  exactly  have  met  the  case.  I  do  not  rely  very  much 
upon  its  having  been  reported  and  rejected  by  the  legislature. 
It  may  have  been  because  they  did  not  intend  to  punish  such  a 
case  as  murder,  and  it  may  have  been  because  it  was  considered 
as  embraced  in  the  prior  provisions.  It  is,  however,  a  circum- 
stance of  some  moment,  as  it  would  rather  be  presumed  that 
where  a  case  of  frequent  occurrence  was  well  described  in  the 
projected  law,  the  provision  would  have  been  adopted  instead 
of  leaving  it  to  be  dealt  with  by  a  construction  upon  other 
provisions  less  accurately  adapted  to  the  case.  This  considera- 
tion is  strengthened  by  the  circumstance  that  a  homicide  com- 
mitted in  the  attempt  to  do  a  great  bodily  injury  short  of 
death,  without,  or  with  an  insufficient,  provocation,  formed  a 
distinct  head  of  the  law  of  murder  by  the  common  law.  (See 
in  addition  to  the  books  referred  to,  Foster's  Crcwn  Law,  262, 
291,  296;  4  Bl.  Com.  199;  Rex  v.  Reason,  1  Stra.  500;  Arch. 
Cr.  PL  394.)  In  ascertaining  the  meaning  of  he  second  sub- 
division upon  which  the  plaintiff  in  error  was  convicted,  it  is 
necessary  to  look  into  other  instances  of  murder  at  the  common 
law,  where  it  is  not  necessary  that  there  shall  be  any  intention 
to  take  the  life  of  the  person  killed.  I  refer  to  cases  where 
death  was  the  collateral  consequence  of  the  act  which  itself 
was  highly  criminal.  Foster  says  that  "  if  an  act  unlawful  in 
itself  be  done  deliberately  and  with  intention  of  mischief  or 
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great  bodily  harm  to  particulars,  or  of  mischief  indiscrimi- 
nately, fall  it  where  it  may,  and  death  ensue,  against  or  beside 
the  original  intention  of  the  party,  it  will  be  murder."  (p. 
261.)  One  branch  of  the  offence  here  referred  to,  is,  in  a 
modified  form,  provided  for  in  the  first  subdivision.  A  pre- 
meditated design  to  effect  the  death  of  "  any  human  being,"  is 
made  murder,  though  the  person  killed  was  not  at  all  within 
the  intention  of  the  offender.  (See  the  Queen  v.  Saunders, 
Plowd.  373.)  Then  as  to  the  intent  to  do  mischief  indiscrimi- 
nately, by  which  is  meant  such  as  is  deadly  or  very  dangerous, 
almost  every  writer  on  criminal  law  has  a  division  of  murder 
from  general  malice,  or  a  depraved  inclination  to  mischief,  fall 
where  it  may.  (1  East.  P.  C.  231;  Hale,  476;  4  Black.  Com. 
200;  1  Hawk.  ch.  29,  §  12,  and  ch.  31,  §  6.)  The  act  must  be 
itself  unlawful,  attended  with  probable  serious  damage,  and 
must  be  done  with  a  malicious  intent  to  hurt  people.  ( East 
supra.")  The  instances  given,  are,  riding  an  unruly  horse 
among  a  crowd  of  people,  the  probable  danger  being  great  and 
apparent;  throwing  a  heavy  stone  into  the  street  when  multi- 
tudes are  passing;  firing  a  gun  into  a  crowd,  and  the  like.  No 
one  will  deny  but  that  the  second  subdivision  of  the  fifth  sec- 
tion very  accurately  describes  the  particular  instances  of  murder 
just  referred  to;  but  the  question  is  whether  it  is  not  limited 
to  that,  and  whether  it  fairly  extends  to  cases  where  the  inten- 
tion and  the  act  refer  only  to  the  person  killed;  where  the  evil 
intention  whether  more  or  less  wicked  has  for  its  object  the  one 
who  ultimately  becomes  the  victim.  The  language  does  not 
seem  to  me  to  be  designed  to  embrace  the  last  mentioned  case. 
In  the  first  place  the  act  causing  death  must  be  one  imminently 
dangerous  to  others.  Why  should  the  greater  or  less  degree 
of  danger  be  an  ingredient  when  the  case  supposes  that  the 
party  against  whom  it  was  directed,  and  for  whom  it  was  in- 
tended, was  killed  by  it?  It  must  be  dangerous  to  others.  The 
plural  form  is  used,  and  though  I  am  aware  that  by  a  general 
provision  of  the  Revised  Statutes,  the  plural  may  be  construed 
to  include  the  singular,  I  conceive  that  where  a  precise  defini- 
tion was  intended,  and  where  the  distinction  between  general 
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and  particular  malice  must  have  been  in  the  mind  of  the 
legislature,  the  case  of  imminent  danger  to  the  person  killed 
would  have  been  specified  had  it  been  intended  to  embrace  it 
(2  R.  S.  778.)  The  act  must  evince  a  depraved  mind,  regard- 
less of  human  life.  These  words  are  exactly  descriptive  of 
general  malice,  and  can  be  fairly  applied  to  any  affection  of 
the  mind  having  for  its  object  a  particular  individual.  They 
define  general  recklessness  and  are  not  pertinent  to  describe 
cruelty  to  an  individual.  The  act  by  which  the  death  is  effected 
must  evince  a  disregard  to  human  life.  Now  a  brutal  assault 
upon  an  individual  may  evince  animosity  and  hate  towards 
that  person,  and  a  cruel  and  revengeful  disposition,  but  it  could 
not  properly  be  said  to  be  evidence  of  a  recklessness  and  dis- 
regard of  human  life  generally.  Take  the  case  of  death  ensuing 
from  an  intentional  immoderate  punishment  of  a  servant.  The 
act  would  be  evidence  of  a  disregard  of  the  life  of  the  ser- 
vant, but  not  of  human  life  in  a  general  sense.  The  life  of 
every  one,  we  know,  is  a  human  life;  but  the  words  are  used 
in  this  enactment  in  a  general  sense,  as  clearly  as  when  we 
speak  of  the  uncertainty  of  human  life;  or  the  miseries,  the 
pleasures  or  the  vanity  of  human  life.  Again,  the  killing  must 
be  without  any  premeditated  design  to  effect  the  death  of  any 
particular  individual.  Why  did  not  the  legislature  say,  of  the 
person  killed?  Or,  if  it  were  intended  to  embrace  both  general 
and  particular  malice,  of  the  person  killed,  or  of  any  particular 
individual?  The  first  subdivision  presented  an  example  in  im- 
mediate proximity,  of  the  phraseology  where  it  was  intended 
to  provide  as  well  for  the  case  of  particular  malice  effecting 
its  object,  as  for  malice  taking  effect  in  a  manner  collateral  to 
the  intention.  Upon  the  most  careful  and  anxious  examina- 
tion of  the  provision,  I  am  entirely  satisfied  that  it  can  not, 
without  violence  to  the  intention  of  the  legislature,  as  evinced 
by  the  language,  be  applied  to  the  case  of  homicide  resulting 
from  a  direct  assault  by  one  person  upon  another. 

It  is  not  necessary  to  maintain  that  homicide  from  a  cruel 
assault  without  a  design  to  effect  death  could  be  adequately 
punished  under  the  provisions  respecting  manslaughter.  It 


630  DECISIONS  IN  CRIMINAL  CASES. 

Dany  v.  The  People. 

may  be  that  the  failure  to  enact  the  provision  in  the  revisers, 
report,  rendered  a  change  necessary  in  the  enactments  respect- 
ing manslaughter  which  was  omitted  through  inadvertence. 
If  so,  it  is  a  casus  omisstts  which  the  legislature  is  alone  com- 
petent to  supply. 

I  have  not  overlooked  the  opinions  incidentally  expressed  by 
Chancellor  Walworth  and  Mr.  Justice  Bronson  in  The  People 
v.  White  (24  Wend.  520,)  and  in  The  People  v.  Rector  (19 
Wend.  569).  In  neither  of  these  cases  was  this  question  pre- 
sented and  in  both  of  their  opinions  the  learned  judges  were 
dissentients  from  the  judgment  of  the  court  upon  the  points  de- 
cided in  those  cases. 

The  judgments  of  the  courts  below  should  be  reversed,  and 
a  new  trial  ordered  in  the  court  of  Oyer  and  Terminer. 

PARKER,  J. — The  prisoner  was  indicted  for  the  murder  of 
his  wife.  It  appeared  from  the  dying  declarations  of  the  de 
ceased,  that  on  the  night  of  the  8th  of  August,  after  she  and 
the  prisoner  had  retired  to  bed,  the  prisoner  commenced  striking 
her  in  the  pit  of  the  stomach  with  his  fist,  which  he  repeated 
on  the  9th  and  10th  of  August;  he  also  struck  heron  the  head 
with  his  fist  and  on  one  of  those  nights  struck  her  on  the  head 
with  a  chair.  The  prisoner  had  been  drinking  with  the  step- 
father of  the  deceased  and  during  a  portion  of  the  time  was 
in  some  degree  under  the  influence  of  liquor.  The  evidence 
tended  to  show  that  the  deceased  gave  no  provocation  and 
made  little  or  no  resistance  to  the  attacks  of  the  prisoner  save 
in  the  way  of  expostulation  and  request  for  him  to  desist. 
The  prisoner  and  deceased  were  in  a  room  alone  when  the  in- 
juries were  inflicted,  but  the  other  part  of  the  house  was  occu- 
pied by  her  parents  and  brother,  who  heard  her  cries  and 
witnessed  many  of  the  acts  of  violence  committed  by  the  pri- 
soner. 

The  surgeon  who  examined  the  body  of  the  deceased  was 
of  the  opinion  that  the  injuries  inflicted  upon  her  stomach 
caused  her  death  and  that  the  injuries  upon  her  head  had  no 
such  effect. 
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There  was  proof  in  the  case  that  the  prisoner  had  several 
limes  threatened  to  kill  the  deceased. 

The  presiding  judge  charged  the  jury,  among  other  things, 
that  in  order  to  convict  the  prisoner  of  the  crime  of  murder,  it 
was  not  necessary  that  they  should  be  satisfied  that  the  prisoner 
at  the  time  of  inflicting  the  injuries  upon  the  deceased,  enter- 
tained a  premeditated  design  to  effect  her  death  by  means  of 
those  injuries,  according  to  the  first  subdivision  of  section  five. 
But  if  they  should  find  upon  the  evidence  that  the  prisoner 
designedly  inflicted  the  injuries,  that  they  were  inflicted  with- 
out provocation  and  not  in  the  heat  of  passion,  but  were  per- 
petrated by  such  acts  as  were  imminently  dangerous  to  the 
life  of  the  deceased,  and  evincing  on  the  part  of  the  prisoner 
a  depraved  mind,  regardless  of  human  life,  although  without 
any  premeditated  design  to  effect  the  death  of  the  deceased, 
that  then  the  offence  would  come  within  the  statute  defining 
the  crime  of  murder.  An  exception  was  taken  to  the  charge. 

As  it  appeared  that  the  injuries  upon  the  head  of  the  de- 
ceased had  no  part  in  causing  her  death,  we  may  lay  them 
entirely  out  of  view  in  considering  this  case.  The  whole  case 
then  is  this.  The  prisoner  made  three  several  assaults  upon 
the  deceased  and  beat  her  with  his  fists  in  the  pit  of  the 
stomach,  which  caused  her  death. 

The  fact  that  the  prisoner  had  threatened  to  kill  the  deceased 
certainly  made  the  case  a  proper  one  in  which  to  submit  to 
the  jury  the  question,  under  the  first  subdivision  of  the  defini- 
tion of  murder,  whether  the  act  was  done  from  a  premeditated 
design  to  effect  death.  But  the  judge  charged  that  the  pri- 
soner might  be  convicted  under  the  second  subdivision  of  the 
definition  of  murder,  which  applies  to  a  killing  "  perpetrated 
by  any  act  imminently  dangerous  to  others  and  evincing  a  de- 
praved mind,  regardless  of  human  life,  although  without  a  pre- 
meditated design  to  effect  the  death  of  any  particular  indi- 
vidual." 

I  think  that  subdivision  was  designed  to  cover  a  very  differ- 
ent class  of  cases;  such  as  where  death  is  caused  by  firing  a 
loaded  gun  into  a  crowd;  by  poisoning  a  well  from  which 
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people  are  accustomed  to  draw  water,  or  by  opening  the  draw 
of  a  bridge  just  as  a  train  of  cars  is  about  to  pass  over  it. 
In  such  and  like  cases,  Ihe  imminently  dangerous  act,  the 
extreme  depravity  of  mind,  and  the  regardlessness  of  human 
life,  properly  place  the  crime  upon  the  same  level  as  the  taking 
of  life  by  premeditated  design.  But  these  expressions  are  not 
applicable  and  can  not  be  made  so,  to  a  mere  case  of  the  com- 
mission of  a  battery  with  the  fists  without  a  design  to  effect 
death,  but  from  which  death  ensues.  In  this  opinion  I  concur 
with  Senator  Wager,  in  The  People  v.  White,  (24  Wend.  R. 
583,)  and  with  Justice  Cowen,  in  The  People  v.  Rector,  (19 
Wend.  R.  591,)  and  differ  from  other  judges  who  expressed 
different  opinions  in  those  same  cases,  as  well  as  from  ihe  dicta 
in  The  People  v.  Enoch,  ( 13  Wend.  R.  159.)  If  the  judge 
was  right  in  his  charge  in  this  case,  there  is  no  security  against 
a  conviction  for  murder  in  every  case  where  a  person  merely 
intends  to  beat  with  his  fists,  and  accidentally  causes  death, 
and  in  every  other  case  of  manslaughter  caused  by  personal 
violence.  Because  the  accused  could  hardly  deny  that  the  act 
was  imminently  dangerous,  when  it  proved  so  by  causing 
death;  and  every  beating  with  the  fist  evinces  a  certain 
depravity  of  mind,  because  there  is  a  design  to  do  wrong  to 
the  extent  at  least  of  committing  a  misdemeanor;  and  to  some 
extent  there  may  be  considered  a  regardlessness  of  human  life 
in  such  case,  because  such  a  beating  might  cause  death.  If 
such  a  construction  is  admissible,  the  absurdity  is  presented  of 
putting  the  offence  of  killing  without  design  by  a  person  en- 
gaged in  the  commission  of  a  misdemeanor  on  the  same  level 
with  a  killing,  without  design,  by  a  person  engaged  in  the 
commission  of  a  felony,  and  punishing  both  with  death;  thus 
restoring  the  law  as  it  stood  before  the  adoption  of  the  Revised 
Statutes,  when  it  is  the  plainly  expressed  intention  of  the 
revision  to  mitigate  the  former  offence  by  reducing  it  to  man- 
slaughter. 

A  careful  examination  of  the  section  defining  murder,  and 
the  sections  defining  manslaughter  will  show,  I  think,  very 
clearly  the  erroneousness  of  the  charge  in  this  respect  The 
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section  defining  murder  declares,  "  such  killing  unless  it  be 
manslaughter,"  &c.,  shall  be  murder  in  the  following  "  cases." 
This  qualification  is  made  applicable  to  each  of  the  three  fol- 
lowing subdivisions.  If  it  is  not  manslaughter,  it  is  murder 
"  when  perpetrated  by  any  act  imminently  dangerous  to  others," 
&c.  If  il  is  manslaughter,  that  is,  if  the  facts  proved  bring 
the  case  within  either  of  the  descriptions  of  manslaughter,  it 
can  in  no  case  be  murder.  Now  in  the  case  before  us,  if  there 
was  no  premeditated  design  to  take  life,  so  as  to  bring  it  with- 
in the  first  subdivision,  and  it  was  upon  that  supposition  that 
the  charge  was  made,  the  case  falls  precisely  within  the 
definition  of  manslaughter  in  the  first  degree,  ('2  R.  S.  661.)  It 
was  the  killing  of  a  human  being,  without  a  design  to  effect 
death,  by  the  act  of  a  person  engaged  in  the  perpetration  of  a 
crime  or  misdemeanor  not  amounting  to  a  felony,  in  a  case 
where  such  killing  would  have  been  murder  at  the  common 
law;  and  being  within  the  description  of  manslaughter  it  could 
not  be  murder.  To  be  murder,  a  case  must  not  only  fall  with- 
in one  of  the  three  subdivisions  defining  murder,  but  it  must 
not  fall  within  any  of  the  definitions  of  manslaughter. 

If  full  effect  be  thus  given  to  the  words  "  unless  it  be  man- 
slaughter," in  the  preliminary  part  of  the  section  defining 
murder,  the  second  subdivision  of  that  section  will  only  be 
applicable  to  the  class  of  cases  above  indicated.  All  others 
growing  out  of  personal  rencontres  and  confined  generally  to 
two  persons  only  will  be  found  to  fall  within  some  of  the 
definitions  of  manslaughter,  and  of  course  without  the  second 
definition  of  murder. 

With  this  construction,  crimes  will  also  be  properly  graduated 
according  to  the  intention  of  the  revisers.  If  A  attempt  to 
cowhide  B,  for  having  libeled  him  and  death  accidentally 
ensue,  the  crime  will  be  manslaughter  in  the  first  degree, 
because  the  assailant  was  engaged  in  committing  an  assault 
and  battery  only.  But  if  A  attempt  to  cut  off  the  hand  that 
wrote  the  libel  and  death  accidentally  follow,  the  crime  will  be 
murder,  because  A  was  engaged  in  the  commission  of  the 
felony  of  mayhem. 

VOL.  II.  80 
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It  is  evident,  the  presiding  judge  in  charging  the  jury  had 
in  his  mind  the  idea  that  the  case,  to  be  murder,  must  not  fall 
within  the  definition  of  manslaughter,  for  he  made  it  a  condi- 
tion to  bringing  the  case  within  the  latter,  that  the  jury  should 
find  the  injuries  "  were  inflicted  without  provocation  and  no< 
in  the  heat  of  passion."  But  he  overlooked  the  definition  of 
manslaughter  that  was  alone  applicable.  He  should  have 
specially  called  their  attention  to  the  definition  of  manslaughter 
in  the  first  degree,  and  if  he  alluded  to  the  second  subdivision 
of  the  definition  of  murder  at  all,  he  should  have  told  them  it 
could  not  fall  within  that,  if  it  was  a  case  of  killing  without 
a  design  to  effect  death  while  engaged  in  committing  an  assault 
and  battery  only.  If  there  was  a  design  to  effect  death,  it 
would  of  course  have  fallen  under  the  first  subdivision  of  the 
definition  of  murder.  If  there  was  any  question  on  that  point, 
it  should  have  been  submitted  to  the  jury  to  find  whether  it 
was  murder  under  the  first  subdivision  or  manslaughter  in  the 
first  degree. 

If  this  case  was  properly  submitted  to  the  jury,  as  falling 
under  the  second  subdivision  of  murder,  so  might  a  case  be 
thus  submitted  when  death  was  caused  without  design  by  a 
person  engaged  in  a  felonious  assault  upon  the  person  killed, 
which  is  one  of  the  cases  expressly  provided  for  in  the  third 
subdivision.  But  the  construction  I  have  put  on  the  second 
subdivision,  confines  each  subdivision  to  a  distinct  class  of  cases 
and  renders  it  entirely  inapplicable  to  any  other. 

But  it  has  been  said,  (People  v.  Rector,  19  Wend.  R.  608,) 
that  the  sixth  section  of  the  statute  defining  manslaughter  in 
the  first  degree,  is  not  applicable  to  a  case  where  the  party 
causing  death  without  design  is  engaged  in  an  assault  and  bat- 
tery. I  find  no  warrant  for  such  a  position.  No  exception  of 
that  offence  is  made  in  the  statute.  The  language  is,  "  the 
killing  of  a  human  being,  without  a  design  to  effect  death,  by 
the  act,  procurement,  or  culpable  negligence  of  any  other, 
while  such  other  is  engaged:  1st.  In  the  perpetration  of  any 
crime  or  misdemeanor  not  amounting  to  a  felony;  or,  2d.  In 
an  attempt  to  perpetrate  any  such  crime  or  misdemeanor,  in 
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cases  where  such  killing  would  be  murder  at  the  common  law, 
shall  be  manslaughter  in  the  first  degree."  This  section  is  thus 
made  expressly  applicable  to  all  crimes  and  misdemeanors  not 
amounting  to  felony,  and  it  is  certain  an  assault  and  battery  is 
one.  The  statute  nowhere  confines  this  section  and  the  third 
subdivision  of  the  section  defining  murder  to  other  offences 
than  those  of  intentional  violence. 

It  is  said  that  this  plain  construction  of  the  act  would  make 
every  case  murder,  because  being  engaged  in  assault  and 
death  ensuing,  it  becomes  the  felony  of  manslaughter,  and 
being  engaged  in  such  felony  and  death  ensuing  it  is  murder. 
But  it  leads  legitimately  to  no  such  result.  The  intent  regu- 
lates the  crime,  unless  otherwise  provided.  If  the  party  intends 
an. assault  and  battery  and  death  ensues  without  design,  he  is 
guilty  of  manslaughter.  If  he  intends  a  mayhem  or  other 
felony  to  the  person,  and  death  ensues  without  design,  it  is 
murder.  The  law  makes  a  person  responsible  for  consequences 
not  designed  in  proportion  to  the  grade  of  offence  designed. 

This  construction  supposes  an  attempt  coolly  and  deliberately 
made  to  commit  a  battery,  and  the  offence  of  unintentionally 
causing  death  in  such  a  case  is  the  first  degree  of  manslaughter. 
If  there  is  the  excuse  that  the  act  was  done  in  the  heat  of  pas- 
sion, though  in  a  cruel  or  unusual  manner,  or  with  a  dangerous 
weapon,  it  is  mitigated  by  the  tenth  and  tweleth  sections  to 
manslaughter  in  the  second  degree,  and  if  done  in  the  heat  of 
passion,  but  not  in  a  cruel  or  unusual  manner,  and  not  with  a 
dangerous  weapon,  it  is  reduced  by  the  eighteenth  section  to 
the  fourth  degree. 

It  may  be  that  these  respective  crimes  are  not  properly 
graduated  or  punished  in  proportion  to  the  moral  delinquency. 
But  the  disproportion  would  be  much  greater,  if  we  hold  that 
death  ensuing  without  design  from  the  commission  of  a  battery 
is  not  manslaughter  in  the  first  degree  within  the  description 
of  the  sixth  section.  With  such  a  construction,  and  with  a 
construction  of  the  second  subdivision  of  the  definition  of  mur- 
der like  t-hat  adopted  at  the  trial,  the  question  for  the  jury 
would  not  be,  whether  the  crime  was  murder  or  manslaughter 
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in  the  first  degree,  but  it  would  be  whether  it  was  murder  or 
manslaughter  in  one  of  the  lower  degrees;  thus  making  a  leap 
from  murder  to  manslaughter  in  the  fourth  degree,  from  a  crime 
punishable  with  death,  to  one  punishable  in  a  county  jail,  with 
but  a  shade  of  difference  between  them.  The  very  case  before 
us  falls  at  once  to  manslaughter  in  the  fourth  degree,  if  exclu- 
ded by  such  a  construction  from  the  first  degree. 

It  is  objected,  that  if  my  construction  of  the  first  degree  of 
manslaughter  is  correct,  it  would  cover  every  other  degree  of 
manslaughter,  for  in  every  case  provided  for  the  lower  degrees, 
there  is  also  an  assault  and  battery  and  death  ensues.  I 
answer,  the  general  description  in  the  first  degree  can  not  be 
considered  as  applicable  to  cases  particularly  described  in  the 
lawer  degrees.  The  first  degree  gives  the  general  description, 
the  lower  degrees  the  exceptions,  as  when  the  act  is  done  in 
the  heat  of  passion,  &c.  It  is  far  more  consistent  to  hold  that 
the  description  in  the  first  degree  does  not  apply  to  cases 
described  in  the  second  and  third  degrees,  than  to  hold  it  is 
not  applicable  to  any  case  of  assault  and  battery  where  death 
ensues.  There  is  much  less  violence  done  to  the  language  of 
the  section  by  my  construction  than  by  that  against  which  I 
contend.  There  is  reason  in  holding  that  the  first  section, 
being  in  general  terms,  is  not  applicable  to  cases  specially 
described.  Though  within  the  general  language,  it  may  well 
be  supposed  the  legislature  did  not  intend  to  include  them,  be- 
cause they  are  provided  for  specially  in  other  sections.  But 
it  seems  to  me  it  is  refusing  obedience  to  the  statute  to  say, 
that  it  is  not  intended  to  be  applied  to  any  case  of  assault  and 
battery,  when  no  exception  of  that  offence  is  made. 

But,  whatever,  may  be  the  true  construction  of  the  sixth 
section  defining  manslaughter  in  the  first  degree,  I  am  clearly 
of  the  opinion,  that  the  court  below  erred  in  attempting  to 
bring  the  case  within  the  second  subdivision  of  the  section 
defining  murder.  The  offence  was  either  murder  by  design 
under  the  first  subdivision  or  manslaughter  in  some  degree. 

If  I  were  sitting  in  the  Oyer  and  Terminer,  and  perhaps  if 
sitting  in  the  Supreme  Court,  I  should  feel  bound  by  the  opin- 
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ions  expressed  on  these  points  by  those  learned  judges  who 
constituted  a  majority  of  the  court  in  deciding  the  Rector  case. 
But  in  this  court,  where  this  question  has  not  been  decided, 
and  where  we  are  bound  by  no  such  opinions  expressed  in  an 
inferior  tribunal,  I  think  it  is  our  duty  to  settle  the  construction 
of  these  sections  of  the  statute  by  giving  to  them  the  effect 
which  must  have  been  originally  intended,  and  thereby  placing 
the  different  statutory  provisions  more  in  harmony  with  each 
other. 

My  conclusion  is,  therefore,  that  the  court  of  Oyer  and 
Terrainer  erred  in  its  charge  to  the  jury,  and  that  the  judgment 
of  that  court  and  of  the  Supreme  Court  should  be  reversed. 

SELDEN,  J. — The  substitution  of  new  and  original  phrase- 
ology in  our  statute  defining  the  crime  of  murder,  (?  jR.  S. 
651,  §  5,)  was  the  result  of  an  effort  to  clear  the  subject  of  the 
obscurity  which  grew  out  of  the  inaccurate  use  of  some  of  the 
terms  of  the  common  law.  To  render  this  effort  successful  it 
is  necessary  to  construe  the  new  terms  used  according  to  their 
plain  and  natural  import;  a  resort  to  the  rejected  terms,  in 
order  to  interpret  those  newly  adopted,  would  obviously  rein- 
vest the  subject  with  much  of  the  previous  uncertainty,  and 
render  abortive  this  attempt  at  elucidation. 

When,  therefore,  it  is  said,  as  has  been  said  by  several  of 
our  judges,  that  the  first  subdivision  of  section  five  of  our  stat- 
ute, was  intended  to  define  murder  from  express,  and  the  second 
and  third  from  implied,  malice,  no  light  whatever  is  thrown 
upon  the  true  interpretation  of  the  section. 

A  glance  at  the  law  of  murder  as  it  existed  prior  to  the  Re- 
vised Statutes  will  make  it  evident  that  the  terms  express  and 
implied  malice,  and  malice  aforethought,  used  so  copiously  in 
every  definition  of  murder  at  common  law,  must  have  been 
intentionally  excluded  from  the  statute;  and  I  think  it  equally 
clear,  in  view  of  the  great  looseness  and  inaccuracy  with  which 
these  terms  had  been  used,  that  this  exclusion  was  wise. 

There  is  no  difference  in  the  nature  or  degree  of  the  malice, 
intended,  whether  it  be  called  express  or  implied,  when  these 
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terms  are  used  in  their  most  appropriate  sense.  If  properly 
applied,  they  refer  only  to  the  evidence  by  which  the  existence 
of  malice  is  established.  Both  alike,  the  one  no  less  than  the 
other,  mean  actual  malice,  malice  shown  by  the  proof  to  have 
really  existed.  It  is  called  implied  malice  when  it  is  inferred 
from  the  naked  fact  of  the  homicide,  and  express  when  estab- 
lished by  other  evidence. 

That  this  is  the  true  original  meaning  of  these  terms,  when 
used  in  connection  with  this  crime,  is  apparent,  I  think,  from 
the  natural  import  of  the  words  themselves,  as  well  as  from 
their  accustomed  use  in  other  branches  of  the  law.  They  are 
appropriate  terms  to  express  different  modes  of  proof ,  and  are 
habitually  used  for  that  purpose;  but  are  not  adapted  to  the 
description  of  different  degrees  of  malicious  intent. 

The  phrase  "  implied  malice  "  is  properly  applied  to  a  case 
where  the  evidence  shows  that  the  accused  did  the  act  which 
caused  the  death,  but  when  there  is  no  other  proof  going  to 
show  the  existence  or  the  want  of  malice.  In  such  cases,  the 
law  does  not  impute  a  malicious  intent  irrespective  of  its  real 
existence,  but  it  presumes,  in  accordance  with  the  settled  rules 
of  evidence,  that  such  intent  did  actually  exist. 

York's  case  (9  Metcalf,  93,)  was  a  case  of  this  description, 
and  the  rule  as  well  as  the  reason  upon  which  it  rests  are  those 
stated  by  Chief  Justice  Shaw.  In  speaking  of  the  mere  act  of 
destroying  life,  he  says,  "  The  natural  and  necessary  conclusion 
and  inference  from  such  an  act  wilfully  done  without  apparent 
excuse  are,  that  it  was  done  '  malo  animo  '  in  pursuance  of  a 
wrongful,  injurious  purpose,  previously,  though  perhaps  sud- 
denly formed  and  is  therefore  a  homicide  with  malice  afore- 
thought, which  is  the  true  definition  of  murder.  And  it  ap- 
pears to  us  that  this  is  not  &  forced,  arbitrary,  technical  or  arti- 
ficial presumption  of  law,  but  a  natural  and  necessary  infer- 
ence from  the  fact." 

Again  he  says,  "  A  sane  man,  a  voluntary  agent,  acting 
upon  motives,  must  be  presumed  to  contemplate  and  intend  the 
necessary,  natural  and  probable  consequences  of  his  own  act." 

This  case  and  this  reasoning   afford  a  clear  illustration  of 


ALBANY,  MARCH,  1854.  639 

Dairy  v.  The  People. 

what  is  properly  meant  by  the  term  implied  malice.  But  the 
same  term  has  also  been  frequently,  but  as  I  maintain,  inappro- 
priately used  to  express  a  different  meaning.  It  has  been  ex- 
tensively applied  to  cases  of  constructive  murder,  that  is,  to 
those  cases  where,  although  the  want  of  any  actual  intent  to 
take  life  is  conceded,  yet  the  law  in  view  of  some  other  mali- 
cious or  criminal  intent,  punishes  the  offence  as  murder;  and 
to  cases  of  death  produced  through  an  utter  wantonness  and 
recklessness  as  to  life  in  general,  as  well  as  to  cases  where  the 
life  of  an  officer  is  unintentionally  taken  when  engaged  in  the 
performance  of  his  duty.  (15  Viner's  Jibr.  title  Murder,  E, 
Rex  v.  Oneby,  2d  Ld.  Raym.  1488;  People  \:  Enoch,  13  Wend 
159,  per  Nelson,  J.) 

Now  what  is  meant  by  this  application  of  the  term  implied 
malice,  indiscriminately  to  all  cases  arising  under  either  of 
these  several  classes?  It  is  apparent  that  so  far  as  any  actual 
criminal  intent  exists,  it  may  be  expressly  proved  in  these 
cases  as  well  as  any  others.  It  follows,  therefore,  that  in  cases 
where  such  proof  is  given,  implied  malice,  if  it  means  any 
thing,  must  mean  malice  which  has  no  existence  in  fact,  but 
which  the  law  imputes  to  the  guilty  party. 

This  implication  of  a  species  of  malice  which  did  not  exist, 
seems  to  have  been  invented  for  the  purpose  of  bringing  cases 
of  constructive  murder,  so  called,  within  what  was  supposed 
to  be  the  legal  definition  of  the  crime.  It  was  evidently  sup- 
posed that  the  word  malice  meant  in  all  cases  ill  will  towards 
some  person  or  persons;  and  hence  that  the  phrase  malice  afore 
thought,  used  in  indictments  for  murder,  necessarily  imported  a 
charge  of  premeditated  design  to  kill.  To  meet  this  averment 
which  in  cases  of  constructive  murder  was  not  required  to  be 
proved,  the  law  was  said  to  imply,  that  is,  to  supply  by  mere 
fiction,  the  requisite  degree  of  malice. 

There  was,  however,  in  truth,  not  the  slightest  necessity  for 
this  fiction;  the  interpretation  of  the  word  malice  in  which  it 
was  founded  being  strictly  erroneous.  The  idea  that  the  term 
malice  necessarily  imports  ill  will  towards  another,  when 
used  in  a  legal  sense,  is  abundantly  refuted  by  Mr.  Justice 
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Bayley  in  the  case  of  Bromage  v.  Prosser.  (4  Barn.  Sf  Cress. 
255.)  He  says:  "  Malice  in  common  acceptation  means  ill  will 
against  a  person;  but  in  its  legal  sense  it  means  a  wrongful 
act  done  intentionally  without  just  cause  or  excuse.  If  I  give 
a  perfect  stranger  a  blow  likely  to  produce  death,  I  do  it  of 
malice,  because  I  do  it  intentionally  and  without  just  cause  or 
excuse.  If  I  maim  cattle  without  knowing  whose  they  are;  if  I 
poison  a  fishery  without  knowing  the  owner,  I  do  it  of  malice 
because  it  is  a  wrongful  act  and  done  intentionally.  If  I  am 
arraigned  of  felony,  and  wilfully  stand  mute,  I  am  said  to  do  it 
of  malice,  because  it  is  intentional  and  without  just  cause  or 
excuse." 

This  passage  is  cited  and  approved  by  Chief  Justice  Shaw 
in  Yorke's  case  (9  Metcalf,  93,)  and  there  are  many  other  au- 
thorities to  the  same  effect.  To  show  that  the  view  here  pre- 
sented is  in  entire  accordance  with  the  ancient  law,  I  will  give 
a  passage  or  two  from  Foster,  one  of  the  earliest  and  clearest 
writers  on  criminal  law.  (See  Foster's  Cr.  Law  256-7.)  He 
says,  "  Where  the  law  maketh  use  of  the  term  malice  afore- 
thought as  descriptive  of  the  crime  of  murder,  it  is  not  to  be 
understood  in  that  narrow  restrained  sense  to  which  the  modern 
use  of  the  word  malice  is  apt  to  lead  one,  a  principle  of  male- 
volence to  particulars;  for  the  law  by  the  term  malice  in  this 
instance  meaneth,  that  the  fact  hath  been  attended  with  such 
circumstances  as  are  the  ordinary  symptoms  of  a  wicked,  de- 
praved malignant  spirit." 

Again,  he  says:  "  And  I  believe  that  most,  if  not  all  the 
cases  which  in  the  books  are  ranged  under  the  head  of  implied 
malicet  will  if  carefully  adverted  to,  be  found  to  turn  upon  this 
single  point;  that  the  fact  hath  been  attended  with  such  cir- 
cumstances as  carry  in  them  a  plain  indication  of  a  heart  regard- 
less of  social  duty  and  fatally  bent  on  mischief." 

This  is  the  precise  doctrine  for  which  I  contend.  It  shows 
that  the  resort  of  a  fictitious  imputation  of  a  species  of  malice 
having  no  existence  in  fact,  called  implied  malice,  was  gratui- 
tous and  unnecessary;  and  being  so,  it  could  scarcely  fail  to 
be  pernicious. 
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It  tended  to  introduce  confusion  through  the  indiscriminate 
use  of  the  word  implied  in  two  conflicting  senses;  one  import- 
ing an  inference  of  actual  malice  from  facts  proved;  the  other 
an  imputation  of  fictitious  malice  without  proof 

In  putting  a  construction  therefore  upon  our  statute,  we 
should  lay  aside  entirely  the  common  law  terms  of  express  and 
implied  malice  as  calculated  to  mislead  and  to  engender  false 
ideas;  and  interpret  the  phraseology  as  before  insisted,  accord- 
ing to  its  ordinary  import.  Looking  then  at  the  statute  itself, 
and  construing  it  in  this  spirit,  what  is  its  real  scope  and  mean- 
ing? 

In  endeavoring  to  answer  this  inquiry  it  is  important  to  keep 
in  view  certain  rules  which  reason  and  experience  have  estab- 
lished as  calculated  to  aid  in  the  just  interpretation  of  statutes. 

If  the  enactment  be  subdivided,  each  subdivision  should  be 
construed  so  as  to  provide  for  a  separate  and  distinct  class  of 
cases,  and  so  as  to  include  all  cases  it  is  intended  to  embrace, 
and  to  exclude  all  others. 

Each  clause  is  also  to  be  construed  in  the  light  of  all  the 
rest,  and  so  as  to  give  force  and  effect  to  every  sentence  and 
word;  and  such  a  construction  is  to  be  put  upon  the  whole,  if 
possible,  that  no  case  or  class  of  cases  will  fall  within  more 
than  one  branch  of  the  act. 

These  rules  are  necessary,  in  order  to  attain  that  precision 
and  certainty  which  is  the  object  of  the  subdivision. 

There  is,  I  believe,  no  great  contrariety  of  opinion  as  to  the 
meaning  of  the  first  subdivision  of  section  five  of  the  statute  in 
question.  If  there  is  any  difficulty  in  this  respect,  it  is  in 
ascertaining  whether  the  last  clause  of  that  subdivision,  viz; 
"  or  of  any  human  being,"  was  intended  to  provide  solely  for 
cases  where  the  premeditated  design,  although  not  aimed  at 
the  person  actually  killed,  was  nevertheless  directed  to  some 
particular  individual;  or  whether  it  also  includes  cases  where 
it  was  aimed  indiscriminately  at  a  multitude  of  persons,  or  at 
human  life  in  general. 

That  the  lormer  is  the  true  interpretation  was  insisted  by  the- 
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prisoner's  counsel  upon  the  argument,  for  several  reasons.  He 
urged,  First,  that  on  comparison  of  section  five  of  our  statute 
with  the  description  of  murder  from  malice  aforethought,  ex- 
press, as  given  in  East  P.  C.  223,  §  10,  and  considering  that 
the  revisers  in  their  note  to  section  five,  expressly  say  that  it 
was  compiled  partly  from  East,  it  is  apparent  that  the  two  first 
subdivisions  of  section  five  were  copied  substantially  from  the 
definition  given  by  East;  the  only  material  difference  being 
that  the  two  first  subdivisions  of  East,  are  in  our  statute  con- 
densed into  one;  and  that  as  both  subdivisions  in  East  are 
plainly  and  expressly  confined  to  cases  of  malice  to  a  particular 
individual,  the  corresponding  subdivision  in  our  statute  should 
receive  the  same  construction.  Again  he  contended,  that  as 
the  first  clause  of  this  subdivision  was  clearly  confined  to  cases 
of  particular  malice,  the  last  being  directly  connected  with  it, 
should  be  held  to  belong  to  the  same  class,  agreeably  to  the 
maxim,  Noscitur  a  sociis.  (Broom's  Leg.  Max.  294;  Evans  v 
Stevens,  4  Term  R.  225.) 

I  have  very  little  hesitation  in  adopting  the  construction  of 
this  subdivision  thus  contended  for,  not  only  for  the  reasons 
given  by  the  counsel,  but  for  others  which  will  appear  when 
we  take  into  consideration  the  second  subdivision.  This  brings 
us  to  the  difficult  part  of  our  task,  that  of  interpreting  the  second 
subdivision  of  the  section  in  question.  This  subdivision  was 
incidentally  and  partially  considered  in  the  People  v.  Rector, 
18  Wend.  569,)  and  in  the  People  v.  White,  (24  Wend.  520.) 
But  the  examination  given  to  it  in  those  cases  was  cursory 
merely,  and  no  attempt  was  made  to  subject  it  to  that  rigid 
analysis  which  is  indispensable  to  the  development  of  its  true 
meaning.  It  becomes  necessary  therefore,  in  my  viev.*,  to  look 
at  the  subject  as  an  original  question.  In  doing  so,  I  shall  in- 
quire, first,  whether  an  actual  intent  to  destroy  life,  is  in  all 
cases  essential  to  constitute  the  crime  of  murder  under  this  sub- 
division. The  affirmative  of  this  question  was  very  strenuously 
contended  for  by  the  counsel  for  the  prisoner  upon  the  argu- 
ment, and  great  learning  and  ability  were  displayed  in  the 
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effort  to  maintain  it.  He  contended  that  there  was  a  substan- 
tial identity  of  design  and  object,  between  our  statute  and  that 
of  Pennsylvania,  passed  in  1694;  and  that  as  the  latter  statute 
had  been  construed  to  limit  murder  as  a  capital  crime,  except 
in  a  few  specified  cases  of  constructive  murder,  to  those  cases 
in  which  an  actual  intent  to  take  life  exists,  ours  should  receive 
the  same  construction;  and  insisted  that  the  first  subdivision 
of  section  five,  being  intended  to  provide  for  all  cases,  where 
the  hostile  intent  was  specially  aimed  at  the  life  of  some  one 
individual,  the  second  subdivision  was  designed  to  embrace 
only  those  cases  excluded  from  the  first,  where  the  intent, 
although  deadly,  does  not  single  out  its  object. 

But  there  are  serious  objections  to  taking  this  view  of  the 
latter  subdivision,  conceding  the  construction  thus  put  upon  the 
first  to  be,  as  I  think  it  is,  correct.  Of  what  use,  upon  this 
supposition,  are  the  words  "  imminently  dangerous  to  others." 
Are  they  not  rendered  mere  unmeaning  verbiage  by  assuming 
that  an  actual  intent  to  take  life  is  essential  to  the  crime  under 
this  subdivision?  Again,  if  such  an  intent  is  necessary,  the 
requirement  must  be  found  in  the  definition  of  the  crime  given 
by  the  statute.  The  only  affirmative  words  indicative  of  the 
intent  required,  are  these:  "  A  depraved  mind  regardless  of 
human  life."  These  words  describe  the  state  of  mind  which 
must  accompany  the  act.  Do  they  express  a  formed  intent  to 
destroy  life?  Clearly  not.  No  sound  reason  can  be  given  why 
the  legislature  should  have  resorted  to  such  equivocal  and  cir- 
cuitous phraseology  to  express  that  single  intent.  Such  an 
intent  is  expressed  in  clear  terms  in  the  subdvision  which  pre- 
cedes, as  well  as  that  which  follows  the  one  under  review; 
would  they  not  have  expressed  the  same  intent  in  the  same 
way  in  this,  if  that  was  what  was  meant?  Would  they  have 
resorted  to  phraseology  not  only  peculiar,  but  such  as  does  not 
import  what  upon  this  supposition  they  intended?  It  seems  to 
me  not. 

But  this  is  not  all.  The  phraseology  of  the  subdivision  is 
taken  substantially  from  the  writers  upon  the  common  law. 
An  absolute  intent  to  take  life  was  not  necessary  at  common 
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law  to  constitute  the  crime  described  by  the  phraseology.     As 
to  this,  there  is  no  room  for  doubt. 

The  first  general  division  of  homicide  as  given  by  East,  is  as 
follows:  "From  malice  aforethought  express;  when  the  delibe- 
rate purpose  of  the  perpetrator  was  to  deprive  another  of  life, 
or  do  him  some  great  bodily  harm."  (1  East  P.  C.  222,  §9.) 
This  general  division  of  homicide  is  again  divided  by  East  into 
three  subdivisions  in  the  next  section,  as  follows: 

1.  From  a  particular  malice  to  the  person  killed. 

2.  From  a  particular  malice  to  one,  which  falls  by  mistake 
or  accident  on  another. 

3.  From  a  general  malice  or  depraved  inclination  to  mis- 
chief, fall  where  it  may. 

Now  as  this  third  subdivision  is  obviously  a  specification  of 
the  nature  of  the  cases  falling  within  the  last  clause  of  the  pre- 
vious general  division,  it  is  entirely  clear  lhat  it  was  intended 
to  describe  a  class  of  cases  in  which  a  deadly  intent  is  not 
required  to  make  out  the  crime. 

It  has  been  already  intimated  that  the  first  subdivision  of 
section  five  of  our  statute,  appears  to  be  a  virtual  transcript  of 
the  first  two  subdivisons  just  given  from  East.  It  is,  I  think, 
equally  apparent  that  the  second  subd vision  in  our  statute,  was 
taken  substantially  from  the  third  subdivision  of  East,  although 
not  a  literal  transcript  of  it.  The  inference  from  this  is  very 
strong  that  it  was  intended  to  describe  the  same  class  of  cases; 
and  if  so,  then  it  follows  from  what  has  already  been  said,  that 
a  deadly  intent  is  not  necessary  to  constitute  the  crime  of  mur- 
der under  it.  But  there  is  an  important  clause  added  to  the 
second  subdivision  in  our  statute  which  does  not  appear  at  all 
in  East;  and  if  becomes  indispensable  to  ascertain  its  design 
and  object.  If  we  can  discover  the  true  object  of  introducing 
this  clause,  we  have  a  key  to  the  interpretation  of  the  whole 
section.  The  words  are,  "  although  without  any  premeditated 
design  to  effect  the  death  of  any  particular  individual."  These 
words  must  have  been  introduced  for  some  purpose;  what  was 
it? 

I  remark  first,  that  they  were  not  designed  to  show  that  a 
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particular  deadly  intent  is  not  essential  to  constitute  the 
crime;  because  they  could  not  have  been  deemed  at  all  necessary 
for  that  purpose.  The  idea  of  such  a  necessity  seems  as  we  have 
already  shown,  to  be  excluded  by  the  whole  phraseology  of  the 
subdivision.  No  corresponding  language  is  contained  in  East's 
definition  of  this  class  of  murders.  He  evidently  considered 
the  definition  complete  and  perfect  without  it.  Besides,  if  this 
clause  was  introduced  for  that  purpose  the  plain  implication 
would  be  that  a  general  deadly  intent  not  aimed  at  any  particular 
individual  was  necessary.  This  would  be  repugnant  to  all  our 
previous  reasoning,  and  would  exclude  from  the  operation  of 
the  subdivision  the  very  cases  which  at  common  law  marked 
the  class.  This  view  of  the  clause  would  also  effectually  ex- 
clude the  case  at  bar  from  the  subdivision.  But  I  consider  it 
clear  from  what  has  been  heretofore  said,  that  this  could  not 
have  been  the  object  of  the  clause. 

There  is  but  one  other  purpose  which  this  alone  could  have 
been  intended  to  subserve.  Although  the  terms  of  the  second 
subdivisions  do  not  require  a  deadly  intent  to  make  out  the 
crime,  yet  independent  of  the  clause  in  question  they  do  not 
exclude  it.  Hence  the  second  subdivision  might  be  construed 
to  embrace  most,  if  not  all  the  cases  provided  for  in  the  first. 
This  would  defeat  the  very  object  of  the  classification,  which 
was  to  draw  a  clear  line  of  distinction  between  the  different 
classes,  and  prevent  confusion  by  their  merger. 

The  plain  object  therefore  of  the  last  clause  of  the  second 
subdivision,  and  the  only  conceivable  object,  I  hold  to  have 
been,  to  mark  the  distinction  between  that  subdivision  and  the 
first,  by  at  once  excluding  from  the  former  all  cases  of  particu- 
lar, and  at  the  same  time  showing  that  it  was  not  intended  to 
exclude  cases  of  general,  deadly  intent. 

Assuming  this  to  have  been  its  object,  it  is  apparent  that 
force  and  significancy  is  given  to  every  word  of  the  clause  in 
question,  and  that  each  of  these  subdivisions  is  made  to  stand 
out,  isolated  and  distinct,  with  boundaries  clearly  marked,  and 
with  no  tendency  to  fusion  with  each  other. 

It  will  be  seen  that  this  view  necessarily  limits  the  first  sub- 
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division  to  cases  of  particular  malice,  from  the  antithetical 
relation  between  that  subdivision  and  the  last  clause  of  the 
second.  This  will  be  made  more  apparent  by  reading  the  two 
clauses  in  connection,  omitting  the  intermediate  significant 
words  thus:  "  when  perpetrated  from  a  premeditated  design  to 
effect  the  death  of  the  person  killed  or  of  any  human  being,  or 
when  perpetrated,"  [in  a  certain  way,]  "  although  without  any 
premeditated  design  to  effect  the  death  of  any  particular  in- 
dividual." 

I  doubt  whether  any  other  reading  can  be  adopted  which 
will  at  once  give  scope  and  meaning  to  every  word  of  both 
subdivisions,  and  at  the  same  time  accomplish  the  object  of 
drawing  a  definite  and  clear  line  of  demarcation  between  the  two. 

We  have  then  the  precise  classification  of  East;  the  only 
difference  being  that  in  our  statute,  it  is  simplified  by  reducing 
the  first  two  subdivisions  into  one;  and  rendered  a  little  more 
definite  by  the  express  exclusion  from  the  last  subdivision,  of 
all  cases  embraced  in  the  first. 

What  then  are  the  cases,  which  upon  this  construction,  were 
intended  to  be  excluded  in  the  second  subdivision?  In  consid- 
ering this  question,  it  is  clearly  proper  in  the  first  place  to 
inquire  what  kind  of  cases  were  embraced  in  the  correspond  ing 
class  as  defined  by  East. 

The  words  in  East  are,  "  from  a  general  malice  or  depraved 
inclination  to  mischief,  Jail  where  it  may."  The  word 
t;  general"  here  used  and  the  last  words  of  the  sentence  leave 
no  doubt  as  to  the  nature  of  the  cases  contemplated  by  this 
subdivision.  They  were  cases  of  depraved  reckless  conduct, 
aimed  at  no  one  in  particular,  but  endangering  indiscriminately 
the  lives  of  many,  and  resulting  in  the  death  of  one  or  more. 

If  this  be  not  clear  upon  the  words  themselves,  the  comments 
of  Mr.  East  upon  this  subdivision  would  seem  to  put  the  matter 
at  rest.  (1  East's  P.  C.  231,  §  18.)  In  illustrating  this  sub- 
division he  says:  "  The  act  must  be  unlawful,  attended  with 
probable  serious  danger,  and  must  be  done  with  amischiveous 
intent  to  hurt  people,  in  order  to  make  the  killing  amount  to 
murder  in  these  cases,"  and  the  instances  he  gives  are  as  fol- 
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lows:  "If  a  person  breaking  in  an  unruly  horse  wilfully  ride 
among  a  crowd  of  persons,  the  probable  danger  being  great 
and  apparent,  and  death  ensue  from  the  viciousness  of  the 
animal,  it  is  murder."  Again,  "  So  if  a  man  knowing  that 
people  are  passing  along  the  street,  throw  a  stone  like  to  create 
danger,  or  shoot  over  the  house  or  wall,  with  intent  to  do  hurt 
to  people  and  one  is  thereby  slain,  it  is  murder." 

These  are  the  only  examples  given,  and  they  accord  per- 
fectly with  the  language  of  the  subdivision,  and  show  that  the 
latter  was  intended  to  embrace  those  cases  of  general  malice 
only,  where  the  lives  of  many  were,  or  might  be,  in  jeopardy. 
The  inference  is  very  strong  that  the  subdivision  of  our  statute 
which  we  are  considering,  was  intended  to  provide  for  the 
same  cases  as  that  of  East,  from  which  it  was  substantially 
taken.  But  the  argument  in  favor  of  this  construction  is  by  no 
means  confined  to  this  inference. 

It  is  clear,  I  think,  from  what  has  been  already  said,  that 
the  subdivision  in  question  does  embrace  those  cases  where  an 
intent  to  take  life  exists,  which  is  not  directed  to  any  particular 
individual,  but  is  general  and  indiscriminate.  The  language 
of  the  subdivision  however  at  the  same  time  shows  that  it  was 
not  intended  to  be  confined  to  those  cases,  but  was  designed  to 
include  another  class  closely  akin  to,  and  almost  identical  with 
those  in  which  death  is  produced  by  acts,  putting  the  lives  of 
many  in  jeopardy,  under  circumstances  evincing  great  depravity 
and  utter  recklessness  in  regard  to  human  life. 

For  instance,  a  man  may  fire  into  a  crowd  with  the  view  of 
destroying  life,  and  he  may  do  so  for  the  mere  purpose  oi'  pro- 
ducing alarm,  although  at  the  imminent  hazard,  as  he  knows, 
of  killing  some  one.  Again:  he  may  open  the  drawbridge 
upon  a  railroad  with  the  intent  to  destroy  the  lives  of  the  pas- 
sengers, or  he  may  do  it  for  the  sole  purpose  of  effecting  the 
destruction  of  the  property  of  the  railroad  company. 

The  subdivision  in  question  was  intended  to  provide  for  all 
these  and  similar  cases  indiscriminately,  putting  them  upon  the 
same  footing  without  regard  to  the  particular  intent. 

The  phrases  "imminently  dangerous  to  others'1  and  "  de- 
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praved  mind  regardless  of  human  life,"  have  an  apt  and  intel- 
ligible meaning  when  used  in  regard  to  such  cases. 

If  then  the  subdivision  was  intended  to  include  cases  of 
this  description,  it  would  seem  to  follow,  upon  the  plainest 
principles  of  construction,  that  cases  of  death  produced  by  acts 
affecting  a  single  individual  arc  excluded.  It  would  be  repug- 
nant to  all  sound  rules  of  interpretation,  to  associate  under  the 
same  clause  of  a  statute,  groups  of  cases  so  dissimilar  as  those, 
examples  of  which  I  have  just  given,  and  ordinary  homicides; 
especially  where,  as  in  the  present  instance,  an  attempt  has 
been  made  in  framing  the  statute,  at  the  precise  classification 
of  the  cases  arising  under  it. 

The  examples  which  I  have  given  as  falling  within  the  pro- 
visions, belong  to  a  class  having  marked  features,  easily  distin- 
guished from  all  others;  and  there  is  no  difficulty  in  so  con- 
struing the  subdivision  in  question  as  to  exclude  cases  not  be- 
longing to  this  class,  and  at  the  same  time  so  as  to  include  all 
cases  falling  properly  within  it. 

For  these  reasons,  I  am  entirely  satisfied  that  this  subdivi- 
sion was  designed  to  provide  for  that  class  of  cases,  and  no 
others,  where  the  acts  resulting  in  death  and  calculated  to  put 
the  lives  of  many  persons  in  jeopardy  without  being  aimed  at 
any  one  in  particular,  and  are  perpetrated  with  a  full  conscious- 
ness of  the  probable  consequence.  Such  acts  may  well  be  said 
to  evince  that  reckless  disregard  and  indifference  to  human 
life  which  is  fully  equivalent  to  a  direct  design  to  destroy  it. 
The  moral  sense  of  mankind  distinguishes  between  acts  of  this 
sweeping  and  widely  dangerous  character  and  ordinary  cases 
of  individual  homicide;  and  so  in  my  judgment  does  the 
statute. 

But  there  is  an  additional  reason  for  putting  this  construction 
xipon  the  subdivision  in  question.  If  it  can  be  so  construed  as 
to  include  the  case  at  bar,  and  others  of  a  similar  description, 
we  are  left  wholly  without  any  line  of  distinction  between 
murder  and  manslaughter,  except  the  loose  and  uncertain  opin- 
ion of  a  jury  as  to  whether  the  act  which  produced  death  did 
or  did  not  evince  a  "  depraved  mind  regardless  of  human  life." 
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There  is  scarcely  a  case  of  manslaughter  which,  upon  this 
construction,  may  not  be  brought  within  the  definition  of  mur- 
der, and  punished  as  such,  provided  a  jury  can  be  found  to  say, 
that  the  act  which  produced  death  evinced  a  "  depraved  mind 
regardless  of  human  life."  Because  the  other  clause,  to  wit, 
"imminently  dangerous  to  others"  if  it  can  apply  to  this, 
would  apply  to  every  case  of  homicide;  as  the  result  would 
always  prove  the  imminently  dangerous  nature  of  the  act;  and 
because  upon  this  construction  cases  of  homicide  committed 
unintentionally  in  the  heat  of  passion  would  not  be  excluded, 
as  such  a  case  might  very  well  evince  a  depraved  mind  regard- 
less of  human  life  in  the  opinion  of  a  jury. 

This  construction  then  would  throw  us  upon  that  sea  of  un- 
certainty which  it  was  the  special  object  of  the  revisers  in 
framing,  and  of  the  legislature  in  adopting  the  section  in 
question,  to  avoid. 

My  conclusion  therefore  is,  that  the  only  construction  which 
is  consistent  with  the  language  of  the  section  as  a  whole,  with 
the  object  aimed  at  in  its  adoption,  with  the  precision  and  cer- 
tainty of  the  law,  and  with  the  convenient  and  safe  administra- 
tion of  justice,  is  that  which  I  have  already  given. 

I  omit  to  express  any  opinion  as  to  the  particular  degree  of 
manslaughter  within  which  this  case  is  embraced,  it  being  un- 
necessary to  the  decision  of  the  cause. 

The  question  was  somewhat  agitated  upon  the  argument, 
but  ought  perhaps  to  be  more  fully  discussed  and  more  deliber- 
ately considered  before  it  is  definitely  settled. 

It  follows  from  what  has  been  said,  that  the  judge  erred  upon 
the  trial  in  submitting  the  case  to  the  jury  under  the  second 
subdivision  of  the  section  of  the  statute  in  question,  and  con- 
sequently that  there  must  be  a  new  trial. 

EDWARDS,  ALLEN  and  JOHNSON,  JJ.,  concurred. 

GARDINER,  Ch.  J.,  and  RUGGLES,  J.,  read  opinions  for  affirm- 
ance. 

Conviction  reversed  and  new  trial  awarded. 

VOL.— II.  82 
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SUPREME  COURT.     Kings  General  Term,  July,  1855.     Broum, 
Rockwell  and  S.  B.  Strong,  Justices 

THE  PEOPLE  vs.  JOHN  CAVANAGH. 

Error  committed  by  a  criminal  court  having  jurisdiction  of  tlie  offence  and 
of  the  person  of  the  prisoner  can  not  be  re-examined  on  habeas  corpus; 
whether  the  error-occurred  at  the  trial  or  is  alleged  to  exist  in  the  judgment 
rendered,  the  only  remedy  is  by  certiorari  or  writ  of  error. 

Though,  in  such  case,  matters  anterior  to  the  judgment  can  not  be  reexamined 
on  habeas  corpus,  yet  the  officer  may  discharge  for  reasons  arising  subsequent 
to  the  judgment,  such  as  the  expiration  of  the  term  of  imprisonment,  the 
payment  of  the  fine  imposed,  or  reversal  of  the  judgment  or  an  executive 
pardon. 

When  the  imprisonment  is  under  process  valid  on  its  face  it  will  be  deemed 
prima  facie  legal  and  the  prisoner  must  assume  the  burthen  of  proving  its 
validity  by  showing  a  want  of  jurisdiction. 

Jirror,  irregularity,  or  want  of  form  is  no  ground  for  discharging  on  habeas 
corpus  :  nor  is  any  defect  which  may  be  amended  or  remedied  by  further 
entry,  or  by  motion. 

A  court  of  Oyer  and  Terminer  is  a  court  of  superior  criminal  jurisdiction, 
having  power  to  try  all  crimes  and  misdemeanors  and  though  its  record 
does  not  show  the  service  of  process  on  the  defendant,  its  jurisdiction  over 
the  person  will  be  presumed. 

Upon  a  conviction  at  the  Oyer  and  Terminer,  it  is  sufficient  to  state  in  the 
entry  of  judgment  in  the  minutes,  under  the  requirement  of  2  R.  S.  728 
§  5,  that  the  defendant  was  convicted  of  a  misdemeanor;  and  a  more  par- 
ticular description  of  the  offence  need  not  be  stated.  Nor  is  a  more  par- 
ticular description  of  the  offence  necessary  in  the  warrant  of  commitment. 

Where,  on  habeas  corpus,  it  becomes  material  to  know  of  what  particular  mis- 
demeanor the  prisoner  was  convicted,  in  order  to  determine  whether  the 
commitment  was  legal,  resort  may  be  had  to  the  record,  if  one  has  been 
made  up  and  filed,  and  if  not,  to  the  indictment  upon  which  he  was  tried 
and  convicted  and  to  which  the  entry  in  the  minutes  refers. 

It  forms  no  ground  for  a  discharge  on  habeas  corpus,  that  the  court  of  Oyer 
and  Terminer  erred  in  sentencing  a  prisoner,  convicted  of  a  misdemeanor, 
to  imprisonment  in  the  county  jail,  instead  of  the  penitentiary. 

Forms  of  writ  of  certiorari  to  remove  decision  on  habeas  corpus,  and  of  return 
thereto,  including  petition  for  habeas  rorpus,  return  and  traverse,  and  de- 
cision. 

This  case  came  up  on  certiorari.  It  was  brought  for  the 
purpose  of  reviewing  a  decision  made  on  habeas  corpus,  by  Mr. 
Justice  Dean,  reported  in  1  Park.  Cr.  R.  588. 

The  writ  of  certiorari  was  as  follows: 
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The  People  of  the  state  of  New  York  to  Gilbert  Dean,  Esq., 
one  of  the  justices  of  the  Supreme  Court  of  the  state  of 
New  York,  greeting: 

Whereas  we  have  been  informed  by  the  complaint  of  Richard 
C.  Underbill,  district  attorney  of  the  county  of  Kings, 
[L.  s.]  that  certain  proceedings  were  had  before  you  on 
behalf  of  John  Cavanagh,  lately  convicted  of  a  mis- 
demeanor in  our  court  of  Oyer  and  Terminer,  of  the  county  of 
Kings,  and  imprisoned,  pursuant  to  sentence  thereon,  in  the 
common  jail  of  said  county,  whereby  an  order  was  made  by 
you  on  the  third  day  of  October,  in  the  year  one  thousand  eight 
hundred  and  fifty-four,  allowing  a  writ  of  habeas  corpus,  tested 
of  that  day,  and  directed  to  Englebert  Lott,  sheriff  of  said 
county  and  keeper  of  the  common  jail  thereof,  commanding  him 
to  bring  before  you,  the  said  justice,  the  body  of  the  said  John 
Cavanagh,  together  with  the  cause  of  his  imprisonment,  at  the 
city  hall,  in  the  city  of  Brooklyn;  and  whereby  a  certain  other 
order  was  made  by  you  in  said  proceedings  upon  the  return  of 
said  writ  on  the  fifth  day  of  October,  in  the  year  aforesaid, 
discharging  the  said  John  Cavanagh  from  his  imprisonment 
aforesaid;  and  we  being  willing,  for  certain  reasons,  to  be  cer- 
tified of  the  said  proceedings,  writ  and  orders,  and  all  things 
appertaining  thereto,  do  command  you  that  you  certify  the 
same,  with  all  things  appertaining  thereto,  unto  our  justices  of 
our  Supreme  Court,  at  the  city  hall,  in  the  city  of  Brooklyn, 
on  the  first  Monday  of  November,  in  the  year  one  thousand 
eight  hundred  and  fifty-four,  under  your  seal,  as  fully  and 
amply  as  the  same  remain  before  you,  that  our  said  justices 
may  cause  to  be  done  further  thereupon  what  of  right  and 
according  to  law  ought  to  be  done,  and  have  you  then  there 
this  writ. 

Witness  Selah  B.  Strong,  Esq.,  justice  of  the  Supreme  Court, 
at  the  city  hall  of  Brooklyn,  the  twenty  sixth  day  of  Octo- 
ber, in  the  year  one  thousand  eight  hundred  and  fifty-four. 

C.  A.  DENIKE,  Clerk. 
R.  C.  UNDERBILL,  List.  Attorney  of  Kings  county. 
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(Endorsed.)  On  the  application  of  R.  C.  Underbill,  district 
attorney  of  Kings  county,  upon  his  affidavit  sworn  to  October 
26,  1854,  I  allow  the  within  writ  of  certiorari  to  issue;  and 
let  said  affidavit  be  filed  in  the  office  of  the  clerk  of  Kings 
county.  Dated  October  26,  1854. 

W.  ROCKWELL,  Justice  of  the  Supreme  Court. 

To  which  the  following  answer  was  made: 

The  answer  of  Gilbert  Dean,  one  of  the  justices  of  the  Su- 
preme Court,  to  the  writ  of  certiorari  hereto  annexed. 
By  virtue  of  and  in  obedience  to  the  writ  of  certiorari  hereto 
annexed,  and  to  me  directed,  I  do  hereby  certify  and  return  to 
the  justices  of  the  Supreme  Court,  that  on   the  third  day  of 
October,  in  the  year  one  thousand  eight  hundred  and  fifty-four, 
a  petition  of  John  Cavanagh  was  presented  to  me,  duly  veri- 
fied, which  petition  is  as  follows: 

To  the  Supreme  Court  of  the  state  of  New  York. 

The  petition  of  John  Cavanagh  respectfully  shows,  that  he 
is  unjustly  and  unlawfully  restrained  of  his  liberty,  and  detained 
in  the  county  jail  of  the  county  of  Kings,  as  a  prisoner,  by 
Englebert  Lott,  Esq.,  sheriff  of  the  said  county  of  Kings,  and 
that  he  is  not  committed  or  detained  by  virtue  of  any  process 
issued  by  any  court  of  the  United  States,  or  by  any  judge 
thereof,  nor  is  he  committed  or  detained  by  virtue  of  the  final 
judgment  or  decree  of  any  competent  tribunal  of  civil  or 
criminal  jurisdiction,  or  by  virtue  of  any  execution  issued 
upon  such  judgment  or  decree;  that  the  cause  or  pretence  of 
such  detention  and  imprisonment,  according  to  the  best  of  the 
knowledge  and  belief  of  your  petitioner,  is  the  minute  of  con- 
viction of  your  petitioner  of  an  alleged  misdemeanor  at  a  court 
of  Oyer  and  Terminer,  held  in  and  for  the  county  of  Kings, 
and  the  sentence  of  said  court  thereupon,  a  copy  of  which  said 
minute  of  conviction  and  sentence  is  as  follows: 

At  a  court  of  Oyer  and  Terminer  held  in  and  for  the  county  of 
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Kings,  at  the  court  house,  in  the  city  of  Brooklyn,  on  the 
twelfth  day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty-four.  Present — The  Hon.  Wm. 
Rockwell,  justice,  presiding;  Henry  A.  Moore,  county  judge; 
Nicholas  Stillwell  and  Samuel  S.  Stryker,  justices  of  the 
peace. 

The  People  of  the  state  of  New  York,  } 

vs.  >  Convicted  of  misdemeanor. 

John  Cavanagh.  ) 

Thereupon,  it  is  ordered  and  adjudged  by  the  court,  that  the 
said  John  Cavanagh,  for  the  misdemeanor  aforesaid  whereof  he 
is  convicted,  be  imprisoned  in  the  common  jail  of  Kings  county 
for  the  term  of  thirty  days,  and  pay  a  fine  of  two  hundred  and 
fifty  dollars,  and  in  default  of  payment  of  said  fine  to  be  im- 
prisoned for  a  further  term  not  exceeding  six  months. 

And  your  petitioner  respectfully  suggests,  as  matter  of  error 
in  said  minute  of  conviction,  that  the  same  does  not  show  and 
set  forth  of  what  offence  your  petitioner  was  and  stands  con- 
victed, and  does  not  show  and  set  forth  that  your  petitioner  was 
convicted  of  any  offence  at  all. 

Your  petitioner  further  shows,  that  in  and  by  an  act  of  the 
legislature  of  the  state  of  New  York,  passed  April  5th,  1853, 
entitled  "  An  act  relating  to  the  penitentiary  in  the  county  of 
Kings,"  it  was  enacted  and  provided  as  follows: 

1st.  Whenever  the  penitentiary  in  the  county  of  Kings  shall 
be  ready  for  the  confinement  of  prisoners  therein,  the  board  of 
supervisors  of  said  county  shall  file  a  certificate  thereof  in  the 
office  of  the  clerk  of  said  county,  and  also  publish  a  notice  of 
the  same  for  three  weeks  successively  in  one  or  more  news- 
papers published  in  said  county. 

2d.  After  the  filing  of  said  certificate,  and  the  publication 
of  said  notice,  it  shall  be  the  duty  of  all  magistrates  and  courts 
in  said  county  to  sentence  all  persons  who,  on  conviction,  are 
liable  (except  in  capital  cases)  to  imprisonment  for  a  period 
of  not  less  than  thirty  days,  to  confinement  in  said  penitentiary 
instead  of  the  county  jail;  and  the  keeper  thereof  shall  receive 
such  persons  and  safely  keep  for  the  term  for  which  they  were 
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sentenced,   and  employ  them  according  to  the  government  of 
said  penitentiary. 

And  your  petitioner  further  says,  that  as  he  has  been  in- 
formed, and  believes  to  be  true,  the  board  of  supervisors  of  the 
said  county  of  Kings,  prior  to  the  conviction  and  sentence  of 
your  petitioner,  the  said  penitentiary  being  ready  for  the  con- 
finement of  prisoners  therein,  filed  the  said  certificate  and  pub- 
lished a  notice  of  the  same,  as  is  directed  and  required  by  said 
act.  By  reason  whereof  the  said  sentence  of  your  petitioner 
to  imprisonment  in  the  said  county  jail  was  illegal. 

Wherefore  your  petitioner  prays  that  a  writ  of  habeas  cor- 
pus issue,  directed  to  the  said  Englebert  Lott,  sheriff  as  afore- 
said, commanding  him  to  bring  your  petitioner  before  your 
Honor,  to  be  dealt  with  according  to  law. 

JOHN  CAVANAGH. 

Kings  county,  City  of  Brooklyn,  ss: 

John  Cavanagh,  the  petitioner  in  the  foregoing  petition,  being 
duly  sworn,  says,  that  he  has  heard  the  foregoing  petition  read, 
and  that  he  knows  the  contents  thereof,  and  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  the  matters  therein 
stated  on  information  and  belief,  and  that  as  to  those  matters 
he  believes  it  to  be  true.  JOHN  CAVANAGH. 

Sworn  to  before  me,  this  3d  day  of  October,  1854, 

A.  McCuE,  Com.  of  Deeds. 

That  I  did  thereupon,  pursuant  to  the  prayer  of  said  peti- 
tioner, order  and  allow  a  writ  of  habeas  corpus  to  issue  to  En- 
glebert Lott,  sheriff  of  said  county  of  Kings,  commanding  him 
to  have  before  me  the  body  of  the  said  John  Cavanagh,  to- 
gether with  the  cause  of  his  imprisonment,  at  the  city  hall  of 
the  city  of  Brooklyn,  on  the  fourth  day  of  October,  1854;  at 
which  last  mentioned  time  and  place  appeared  before  me  the 
said  sheriffs  together  with  the  said  John  Cavanagh,  and  also 
the  district  attorney  of  said  county,  on  behalf  of  the  people, 
and  the  said  sheriff  did  then  and  there  return  to  the  said  writ 
of  habeas  corpus  that  he  had  said  John  Cavanagh  then  pre- 
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sent,  and  that  he  held  and  detained  him  under  and  by  virtue 
of  a  commitment  annexed  to  said  return,  and  of  which  a  copy 
is  set  forth  in  the  foregoing  petition,  which  commitment  was 
duly  certified  by  the  clerk  of  the  court  of  Over  and  Terminer 
therein  mentioned,  to  be  a  true  extract  from  the  minutes  of  said 
court,  and  was  sealed  with  the  seal  thereof. 

And  thereupon  the  said  John  Cavanagh  did  traverse  said  re- 
turn of  said  sheriff,  which  traverse  is  as  follows: 

In  the  matter  of  the  application  of  John  Cavanagh  on  habeas 
corpus. 

Kings  County,  City  of  Brooklyn,  ss: 

John  Cavanagh,  the  petitioner,  being  duly  sworn,  says,  for 
traverse  to  the  return  of  the  sheriff  to  the  writ  of  habeas  cor- 
pus in  this  case,  that  the  same  is  not  sufficient  to  hold  and  de- 
tain him,  for  that  on  the  face  of  said  return  it  does  not  appear 
that  the  court  of  Oyer  and  Terminer  had  authority  to  direct 
the  imprisonment  of  your  petitioner  at  all,  or  that  it  had  any 
authority  to  direct  the  imprisonment  of  your  petitioner  in  the 
county  jail;  for  that  there  existed  in  the  county  of  Kings  a 
penitentiary,  which  is  the  place  designated  by  law  for  the  im- 
prisonment of  all  persons  who,  on  conviction,  are  liable  (except 
in  capital  cases)  to  imprisonment  for  a  period  of  not  less  than 
thirty  clays,  and  which  is  the  only  place  in  which  your  peti- 
tioner, under  the  conviction  against  him,  could  be  legally  im- 
prisoned. JOHN  CAVANAGH. 

Sworn  to  before  me,  this  4th  day  of  October,  1854. 

G.  DEAN,  Justice  of  Supreme  Court. 

'  J  r 


Whereupon  I  did  then  and  there  proceed  to  hear  the  allega- 
tions and  proofs  produced  in  behalf  of  said  prisoner,  and  also 
in  behalf  of  said  people;  and  being  satisfied  upon  such  hearing 
that  the  penitentiary  of  said  county  of  Kings  had  been  made 
ready  for  the  confinement  of  prisoners  therein,  and  that  a  cer- 
tificate and  notice  thereof  had  been  duly  filed  and  published 
pursuant  to  the  act  of  the  legislature  of  the  state  of  New  York, 
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mentioned  in  said  petition,  I  did  thereupon,  for  the  reasons 
stated  in  the  annexed  opinion,  make  and  endorse  upon  said 
writ  of  habeas  corpus  an  order  as  follows: 

In   the  matter   of  the  habeas  corpus  issued  to  the  sheriff  of 

Kings  county,   to  bring  up  the   body  of  John  Cavanagh,  by 

him  detained  with  the  cause,  &c. 

On  the  return  of  the  sheriff  made  to  the  within  habeas  cor- 
pus, and  the  traverse  thereof  on  behalf  of  the  prisoner,  and  on 
hearing  the  district  attorney  on  behalf  of  the  people,  and  the 
counsel  of  the  prisoner,  it  is  oidered  that  the  prisoner  be  and 
he  is  hereby  discharged  from  custody. 

Dated  October  5,  1854.  G.  DEAN. 

Justice  of  Supreme  Court. 

All  of  which  I  do  hereby  certify,  and  return  as  within  I  am 
commanded. 

In  testimony  whereof  I  have  hereunto  put  my  hand  and  seal, 
this  27th  day  of  October,  in  the  year  1854. 

G.  DEAN,  [L.  s.J 

R.  C.  Underhill,  (District  Attorney)  for  the  people. 

I.  The  judge  erred  in  allowing  the  writ  of  habeas  corpus, 
because 

(1)  The  prisoner  was  detained  by  virtue  of  the  final  judg- 
ment of  a  competent  tribunal  of  criminal  jurisdictions;  and 

(2)  That  fact  appeared   from  the  petition  itself!     (2  R.   S. 
Pt.  3,  Ch.   9,  Tit.    1,  Art.  2,  §36  and  40,  case  folios  9  to  11; 
2  R.  S.  Pt.  4,  Ch.  2,  Tit.  6,  Art.  1,  §  5  and  13.) 

II.  The  judge  erred    in  discharging   the    prisoner,    for  the 
reason   first   above   stated,  since  the   cause   of  the    detention 
appeared  from  the  return  to  the  writ,  (case  folio  17,)  and  that 
cause  was  the  final  judgment  of  the  Oyer  and  Terminer.     (2 
R.  S.  Pt.  4,  Ch.  2,  ubi  supra;  Id.  Pt.  3,  Ch.  9,  Tit.    1,  Art.  2, 
§55.) 

(a)  The  Oyer  and  Terminer  is  a  competent  court  of  criminal 
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jurisdiction  to  try  and  pass  jndgment  upon  all  misdemeanors. 
(2  R.  S.  PL  3,  Ch.  1,  Tit.  4,  §  14.) 

(6)  It  is  a  Superior  Court  of  general  criminal  jurisdiction, 
and  jurisdiction  of  the  person  upon  whom  it  passes  judgment, 
is,  therefore,  presumed.  (Foot  v.  Stevens,  17  Wend.  483; 
Hart  v.  Seixag,  21  Wend.  40;  People  v.  Nevins,  1  Hill.  154.) 

III.  A  competent  court  having  jurisdiction  of  the  subject 
matter  of  a  cause,  and  of  the  parties  to  it,  and  proceeding   to 
pass  judgment  therein,  is  legally  competent  to  pass  any  judg- 
ment, which  under  any  circumstances,  the  court  is  authorized 
to  pronounce;  and,  although  its  judgment  be  erroneous,  it  can 
not  be  reversed,  vacated,  superseded  or  evaded  by  a  judge  at 
chambers  or  elsewhere;  but  only  by  a  competent  court,  pro- 
ceeding according  to  the  prescribed  legal  forms,  judicially  to 
review  it.     (People  v.  Nevins,  1  Hill,  154;  BL  Comm.  Bk.  4, 
p.  391-2.) 

IV.  The  defendant's  remedy  for  any  error  of  the  court  in  this 
ease,  is  by  writ  of  error,  and  not  by  writ  of  habeas  corpus.     (2 
R.  S.  Pt.  4,  Ch.  2  Tit.  6,  Jlrt.  2;  BL  Comm.  Bk.  4,  p.  391-2;. 
3  Hill,  662.) 

V.  The  orders  made  by  Justice  Dean,  allowing  thp  writ  of 
habeas  corpus,  and   discharging   the   defendant  from   custody,, 
should  be  reversed  and  set  aside;  and  the  defendant  should  be 
remanded  to  the  custody  of  the  sheriff  of  Kings  county,  to  be 
by   him  detained  pursuant   to  the  sentence  of  the  Oyer  and, 
Terminer. 

King  Hadden  Sf  McCue,  for  defendant. 

1st.  The  commitment  does  not  show  the  particular  offence 
designated  as  a  misdemeanor,  nor  the  conviction  to  have  been 
of  an  offence  for  which  defendant  might  be  adjudged  to  be 
imprisoned;  certain  offences  declared  to  be  misdemeanors, 
being  punishable  by  fine  alone,  others  by  fine  and  imprisonment,, 
others  by  fine  or  imprisonment,  and  others  by  imprisonment 
alone. 

VOL.  II  S3 
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2d.  The  defendant  was  adjudged  upon  said  conviction  to 
imprisonment  in  the  common  jail  of  the  county  of  Kings,  for 
the  period  of  thirty  days,  &c.,  when  he  should  hare  been 
sentenced,  if  at  all,  to  the  county  penitentiary. 

3d.  Upon  the  grounds  aforesaid  said  commitment  is  void. 

By  the  Court,  BROWN,  J. — Error  committed  by  a  criminal 
court,  having  jurisdiction  of  the  offence  and  the  person  of  the 
prisoner,  can  not  be  reexamined  upon  habeas  corpus.  Whether 
the  error  occurred  at  the  trial,  or  is  alleged  to  exist  in  the  judg- 
ment rendered,  the  only  remedy  is  by  certiorari  or  writ  of  error. 
When  it  is  alleged  that  the  prisoner  is  in  custody  by  virtue 
of  legal  process,  the  existence  of  the  process  and  its  validity 
upon  its  face  become  a  legitimate  subject  of  inquiry;  but  there 
can  be  no  reexaminalion  of  any  matter  which  occurred  ante- 
rior to  the  judgment,  and  warrant  of  commitment.  Matters 
which  entitle  a  prisoner  to  his  discharge,  such  as  the  expiration 
•of  the  period  of  time  for  which  he  was  sentenced,  a  reversal 
of  the  judgment,  an  executive  pardon,  or  the  payment  of  the 
fine  imposed  upon  him  as  a  punishment,  are  subjects  upon 
which  the  officer  issuing  the  writ  may  hear  proof  and  when 
established,  constitute  good  cause  for  the  prisoner's  discharge. 
•"  When  the  imprisonment  is  under  process,  valid  on  its  face, 
it  wilJ  be  deemed  prima  facie  legal,  and  the  prisoner  must 
-assume  the  burthen  of  impeaching  its  validity  by  showing  a 
want  of  jurisdiction  in  the  magistrate  or  court  where  it  emana- 
ted. If  he  fail  in  thus  impeaching  it,  his  body  is  to  be 
remanded  to  custody.  Error,  irregularity,  or  want  of  form,  is 
no  objection.  Nor  is  any  defect  which  may  be  amended  or 
remedied  by  further  entry  or  motion."  (3  Hill,  661,  note,  31; 
The  People  v.  Nevins,  1  Hill,  154;  Case  of  the  Sheriff  of 
Middlesex,  11  Molp.  &  Ellis  273;  The  People  v.  Cassels,  5 
Hill,  164.) 

Courts  of  Oyer  and  Terminer  are  courts  of  superior  criminal 
jurisdiction,  having  power:  1.  To  inquire  by  the  oath  of  good 
and  lawful  men  of  the  same  county,  of  all  crimes  and  misde- 
meanors committed  or  triable  in  such  county:  and  2d,  to  hear 
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and  determine  all  such  crimes  and  misdemeanors.  (2  R.  S. 
2d  ed.  p.  132,  §29.)  It  is  apparent  therefore,  that  the  court 
of  Oyer  and  Terminer  of  the  county  of  Kings,  had  jurisdiction 
over  the  offence  of  which  the  prisoner,  Cavanagh,  Avas  con 
victed,  and  its  jurisdiction  over  his  person  will  be  presumed 
In  Hart  v.  Seixas,  (21  Wend.  40,)  the  record  did  not  show 
that  the  court  below  had  acquired  jurisdiction  by  the  service  of 
process,  or  the  appearance  of  the  defendant,  and  it  was  held  that 
a  court  of  general  jurisdiction  is  not  bound  to  show  the 
regularity  of  its  proceedings  expressly,  but  that  every  thing 
necessary  to  confer  jurisdiction  over  the  person  of  the  defend- 
ant would  be  presumed.  The  learned  justice  who  delivered 
the  opinion  quoted  with  approbation  the  rule  to  be  found  in 
Peacock  v.  Bell,  (1  Sand.  73,)  "  that  nothing  shall  be  intended 
to  be  out  of  the  jurisdiction  of  a  Superior  Court,  but  that  which 
specially  appears  to  be  so,  and  nothing  shall  be  intended  to  be 
wilhin  the  jurisdiction  of  an  inferior  court,  but  that  which  is 
expressly  alleged."  (Vide  also  Foot  v.  Stevens,  17  Wend.  483,) 
It  appeared  by  the  return  to  the  writ  of  habeas  corpus  in  this 
proceeding,  and  also  by  the  petition  upon  which  it  was  granted, 
that  the  prisoner  John  Cavanagh  was  in  the  custody  of  the 
sheriff  of  the  county  of  Kings,  in  the  county  jail,  by  viutue  of 
a  commitment,  being  an  extract  from  the  minutes  of  the  court 
duly  certified  by  the  clerk,  which  expressed,  that  at  a  court  of 
Oyer  and  Terminer  holden  in  and  for  the  county  of  Kings,  on 
the  12th  day  of  September,  1854,  before  the  Hon.  W.  ROCK- 
WKLL,  one  of  the  justices  of  this  court,  HEXKY  A.  MOORE, 
county  judge,  NICHOLAS  STILLWELL  and  SAMUEL  STRIKER  jus- 
tices, &c.,  John  Cavanagh  was  convicted  of  misdemeanor, 
"  whereupon  it  was  ordered  and  adjudged  by  the  court,  that  the 
said  John  Cavanagh  for  the  misdemeanor  aforesaid,  whereof 
he  is  convicted,  be  imprisoned  in  the  common  jail  of  Kings 
county,  for  the  term  of  thirty  days,  and  pay  a  fine  of  $250,  and 
in  default  of  the  payment  of  such  fine,  he  be  imprisoned  for  a 
further  term  not  exceeding  six  months."  The  return  was  not 
traversed  except  so  far  as  to  deny  the  sufficiency  of  the  com- 
mitment to  detain  the  prisoner  in  custody.  The  42  section  of 
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the  act  concerning  writs  of  habeas  corpus,  &c.  (2  R.  S.  469, 
470,)  directed  that  if  the  return  show  that  the  prisoner  is 
detained  in  custody  "  by  virtue  of  the  final  judgment  or  decree 
of  any  competent  court  of  civil  or  criminal  jurisdiction,  or  of 
any  execution  issued  upon  such  judgment  or  decree,"  it  shall 
be  the  duty  of  the  officer  before  whom  the  proceedings  are  had 
forthwith  to  order  the  prisoner  to  be  remanded.  The  authority 
for  the  form  of  the  commitment  upon  which  Cavanagh  was 
detained,  is  to  be  found  in  the  5th  section  of  the  act  concern- 
ing judgments,  &c.,  in  criminal  cases,  (2  R.  S.  618,)  which 
requires  the  clerk  "  whenever  a  judgment,  upon  any  convic- 
tion, shall  be  rendered  in  any  court,  to  enter  such  judgment 
fully  in  his  minutes,  stating  briefly  the  offence  for  which  such 
conviction  shall  have  been  had."  Section  11  of  the  same  act 
provides  that  a  transcript  of  the  entry  of  such  conviction,  duly 
certified  by  the  clerk,  shall  be  delivered  to  the  sheriff  which 
shall  be  sufficient  authority  for  him  to  execute  such  sentence, 
which  he  shall  execute  accordingly."  The  learned  justice, 
before  whom  the  proceedings  under  review  were  had,  made  an 
order  that  Cavanagh  be  discharged  from  his  imprisonment, 
upon  the  ground  that  the  transcript  of  conviction  was  not  evi- 
dence of  the  final  judgment  of  a  competent  court  of  criminal 
jurisdiction,  because  no  offence  was  stated.  The  entry  asserts 
that  the  prisoner  was  convicted  of  misdemeanor,  and  the  court 
thereupon  adjudged  that  "  for  the  misdemeanor  aforesaid, 
whereof  he  is  convicted,  he  be  imprisoned,  &c."  "The 
misdemeanor  aforesaid  whereof  he  is  convicted,"  is  the  offence 
particularly  set  out  in  the  indictment,  and  whenever  the  record 
was  made  up  in  pursuance  of  the  fourth  section  of  the  act  last 
referred  to,  it  would  have  disclosed  the  particular  acts  which 
constituted  the  crime,  and  the  nature  and  character  of  the 
misdemeanor  of  which  the  prisoner  was  convicted.  In  the 
transcript  of  the  conviction,  the  crime  is  briefly  stated  as  a 
misdemeanor,  which  is  precisely  what  the  act  requires.  No 
other  term  could  have  been  employed  more  apt  and  significant. 
Besides,  it  has  been  shown  that  the  want  of  form  is  no  objec- 
tion, nor  is  any  defect  or  omission  which  mny  be  supplied  or 
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remedied  by  further  entry  or  motion.  In  The  People  v.  Nevins, 
the  rule  upon  which  the  defendant  was  committed  for  a  con- 
tempt, was  quite  as  brief  and  inexplicit  as  the  entry  in  the 
present  case.  The  court  say,  "  the  sum  for  the  nonpayment 
of  which  a  man  is  committed  for  contempt,  should  no  doubt 
be  specified  by  the  rule;  but  that  may  be  directly,  or  by 
reference  to  a  proceeding  taken  to  ascertain  the  amount 
through  the  proper  officer,  whose  report,  on  its  being  filed  and 
confirmed,  becomes  the  act  of  the  court  and  is  then  to  be  read 
as  part  of  the  rule.  Id  cerium  est  quod  certum  reddi  potest." 
For  illustration  the  court  refer  to  "  the  little  slip  called  a  bail 
piece,  on  which  a  man  may  be  arrested,  and  under  a  short  com- 
mittitur  endorsed  by  a  judge,  incarcerated,  either  before  or  after 
judgment,  at  the  pleasure  of  his  manucaptors.  So  in  this  case, 
if  it  became  material  to  know  of  what  particular  misdemeanor 
the  prisoner  was  convicted,  in  order  to  determine  that  the 
commitment  was  legal,  resort  might  have  been  had  to  the 
record,  if  one  had  been  made  up  and  filed,  and  if  not,  to  the 
indictment  upon  which  he  was  tried  and  convicted,  and  to 
which  the  entry  in  the  minutes  referred.  But  no  resort  to  the 
record  or  the  indictment,  was  necessary  to  give  effect  to  the 
entry  as  evidence  of  a  conviction  for  a  crime.  It  expressed 
that  the  prisoner  is  convicted  of  misdemeanor,  and  for  the  mis- 
demeanor aforesaid,  whereof  he  is  convicted  that  he  be  impri- 
soned, &c.  At  the  common  law,  the  term  misdemeanor  is 
generally  used  in  contradiction  to  felony,  and  misdemeanors 
comprehend  all  indictable  offences  which  do  not  amount  to 
felony,  (4  Black.  Com.  5.)  There  are,  it  is  true,  a  numerous 
class  of  offences,  acts  of  omission  and  commission,  which  are 
specially  declared  by  the  statutes  to  be  misdemeanors.  There 
is  also  a  general  provision,  section  45  of  the  act  concerning 
offences  punishable  by  imprisonment  in  the  county  jail  by  fines, 
(2  R-  S.  582,)  which  declares  "  that  when  the  performance  of 
any  act  is  prohibited  by  any  statute  and  no  penalty  for  the 
violation  of  such  statute  is  imposed,  either  in  the  same  section 
containing  such  prohibition,  or  in  any  other  section  or  statute, 
the  doing  such  act  shall  be  denned  a  misdemeanor."  Section 


662  DECISIONS  IN  CRIMINAL  CASES. 

The  People  v.  Cavanagh. 

46  prescribes  the  punishment  for  such  misdemeanor,  which  is 
imprisonment  in  the  county  jail  not  exceeding  one  year,  or  by 
fine  not.  exceeding  $250,  or  by  both  such  fine  arid  imprisonment. 
A  misdemeanor  is  therefore  a  distinct  and  well  defined  offence, 
•with  its  appropriate  punishment  declared  by  the  statute.  It 
was  no  more  necessary  in  the  entry  of  the  conviction  and 
sentence  upon  the  minutes  of  the  court,  to  state  or  to  refer  to 
the  particular  facts  which  constitute  the  misdemeanor,  then  it 
would  have  been  to  set  out  or  refer  to  the  particular  acts  which 
constituted  the  murder,  manslaughter  or  larceny,  had  the  prisoner 
been  convicted  and  sentenced  for  either  of  those  crimes.  The 
offence  is  described  in  the  entry  by  the  name  and  designation 
given  to  it  by  the  law,  and  that  was  all  that  could  be  required. 
Let  us  suppose  (what  I  understand  was  actually  the  case,)  that 
Cavanagh  was  one  of  the  commissioners  of  excise  of  the  city 
of  Brooklyn.  That  he  united  with  his  co-commissioners  in 
doing  some  of  the  acts  prohibited  by  the  law  concerning  excise, 
and  the  granting  of  licenses.  And  for  this  breach  of  public 
duty  he  had  been  indicted  by  the  grand  jury  and  convicted  at 
the  Oyer  and  Terminer.  His  offence  would  have  fallen  within 
the  general  provision  of  section  45  of  the  act  concerning 
offences,  punishable  by  imprisonment  in  the  county  jail  and  by 
fine.  It  would  have  been  a  misdemeanor,  and  by  no  other 
name  could  it  have  been  appropriately  and  legally  designated 
in  the  entry  of  the  conviction  and  sentence. 

I  therefore  conclude  that  in  making  the  order  for  the  dis- 
charge of  Cavanagh  from  his  imprisonment,  the  learned  jus- 
tice erred.  The  moment  it  appeared  that  he  was  in  the  custody 
of  ihe  sheriff  upon  the  conviction,  and  in  execution  of  the 
sentence  mentioned  in  the  return,  the  injunction  of  the  42  sec- 
tion of  the  act  concerning  writs  of  habeas  corpus,  &c.,  because 
positive  and  peremptory,  and  he  should  have  been  remanded. 

There  is  no  force  in  the  point  raised  that  Cavanagh  should 
have  been  sentenced  to  the  penitentiary  and  not  to  the  county 
jail.  We  must  assume  that  the  Oyer  and  Terminer  determined 
it  had  the  power  to  pronounce  the  sentence  under  which  he 
was  imprisoned.  If  it  was  an  error  to  designate  the  county 
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jail  as  the  place  of  his  confinement,  (which  I  by  no  means 
assert,)  it  can  not  be  reviewed  and  corrected  in  this  proceeding. 
It  forms  no  ground  for  his  discharge  upon  habeas  coipus. 

The  proceedings  reversed  and  the  prisoner  remanded,  &c. 


SUPREME  COURT.     Albany  General  Term,  December,   1855 
Parker,  Harris  and  Watson,  Justices. 

THE  PEOPLE  vs.  ARTHUR  McMAHON. 

Where  a  juror  has  been  challenged  for  favor,  and  evidence  of  circumstances 
in  support  of  the  challenge  has  been  received  and  submitted  to  the  triers, 
without  objection,  it  belongs  to  the  triers  and  not  to  the  court  to  decide 
whether  the  juror  stands  indifferent  between  the  parties;  and  in  such  case 
the  court,  in  charging  the  triers,  should  not  instruct  them  how  they  ought 
to  find  on  that  point.  Per  WRIGHT,  J.  at  the  Oyer  and  Terminer. 

Where  incompetent  evidence  has  been  received  without  objection,  under  a 
misapprehension  on  both  sides,  as  to  the  facts  on  which  its  admissibility 
depended,  a  motion  to  strike  out  such  evidence  may  be  made  at  any  sub- 
sequent stage  of  the  trial,  when  facts  shall  have  been  proved  which  render 
it  incompetent. 

On  the  trial  of  a  party  for  the  murder  of  his  wife,  where  it  appeared  that  the 
prisoner  was  examined  as  a  witness  before  the  coroner's  inquest  and  that 
he  had  been  previously  arrested  for  the  murder,  by  a  constable,  without 
warrant  and  was  under  arrest  at  the  time  of  his  examination  as  a  witness, 
though  the  fact  of  his  arrest  was  not  known  to  the  coroner,  but  was  a  sepa- 
rate and  independent  proceeding,  it  was  held  competent  to  prove  what  the 
prisoner  testified  to  before  the  coroner's  jury. 

Evidence  given  under  such  circumstances  will  be  deemed  voluntary  because 
the  witness  has  the  right  to  refuse  to  answer  any  question  tending  to  crimi- 
nate himself. 

This  was  a  writ  of  error  to  the  Rensselaer  Oyer  and  Ter- 
miner. The  prisoner  was  charged  with  the  murder  of  Eliza- 
beth McMahon,  his  wife.  A  plea  of  not  guilty  having  been 
interposed  to  the  indictment,  the  cause  came  on  to  trial  on  the 
19th  day  of  February  1855,  before  Mr.  Justice  Wright  and 
the  justices  of  the  Sessions. 
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After  Thomas  Harthorn  and  Nairn  Burgess  had  been  called 
and  sworn  as  jurors,  Sylvester  was  drawn  as  a  juror  and 
was  challenged  by  the  counsel  for  the  prosecution  for 
favor.  The  said  Harthorn  and  Burgess  were  then  sworn  as 
triers.  At  the  request  of  the  counsel  for  the  prosecution  said 
Cummings  was  then  sworn  and  examined  as  to  his  fitness  and 
qualification  as  a  juror  and  testified  as  follows:  "  I  live  in 
North  First  street  near  Jay  street  in  the  city  of  Troy,  about 
twenty  feet  from  where  the  prisoner  lived  at  the  time  of  the 
death  of  his  wife.  I  was  home  from  my  store  about  10  o'clock 
of  the  evening  of  her  death,  and  was  not  home  after  6  o'clock 
of  that  evening  until  that  hour.  I  had  known  the  prisoner  for 
about  Iwo  years  prior  to  that  time.  He  was  an  occasional  cus- 
tomer of  mine.  I  was  not  present  at  the  coroner's  inquest. 
I  was  in  prisoner's  house  the  next  day  but  one  after  the  disap- 
pearance of  his  wife,  and  was  a  witness  before  the  grand  jury 
in  this  matter,  and  am  subpoened  here  as  a  witness,  but  can  not 
say  in  whose  behalf.  I  have  conversed  about  this  matter,  but 
have  expressed  no  opinion  as  to  the  guilt  or  innocence  of  the 
prisoner.  I  have  no  tendency  to  one  belief  upon  the  subject 
more  than  the  other.  I  have  formed  no  opinion  upon  the  sub- 
ject. I  am  an  Irishman  by  birth,  and  judge  from  prisoner's 
conversation  that  he  is  an  Irishman.  I  can  not  say  and  have 
no  belief  as  to  the  religious  faith  of  the  prisoner.  I  never  saw 
him  at  the  church  where  I  worship.  I  can  not  remember  the 
day  of  the  week  when  this  woman  was  last  seen.  I  was  sworn 
before  the  grand  jury  in  this  matter  and  testified.  I  have  no 
bias  in  favor  or  against  the  prisoner  in  this  matter." 

The  counsel  for  the  prisoner  then  and  there  insisted  before 
the  said  triers,  and  requested  the  court  to  charge  them  that  the 
evidence  showed  that  said  Cummings  was  a  legal  and  compe- 
tent juror  in  the  case;  but  the  court  refused  so  to  charge,  and 
the  said  triers  found  and  decided  upon  the  evidence  aforesaid 
that  the  said  Cummings  was  not  indifferent  between  the  parties 
and  he  was  rejected,  to  which  refusal,  finding  and  rejection,  the 
counsel  for  the  prisoner  duly  and  severally  excepted. 

It  appeared  on   the   trial  that  the  prisoner,    if  guilty,  must 
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have  committed  the  offence  on  the  8th  of  September,  1854, 
between  nine  and  ten  o'clock  in  the  evening.  On  the  9th  of 
September,  1854,  a  coroner's  inquest  was  held,  upon  which  the 
prisoner  was  sworn  as  a  witness.  The  testimony  given  by  the 
prisoner  before  the  coroner's  inquest  was  proved  on  the  trial, 
without  objection,  by  the  evidence  of  Doct.  Reed  B.  Bontecou, 
the  coroner.  At  the  time  this  evidence  was  received  it  did  not 
appear  that  the  prisoner  had  been  arrested  at  the  time  he  was 
examined  before  the  coroner's  inquest.  At  a  late  stage  of  the 
trial  Charles  R.  Squires,  a  witness  called  by  the  prosecution, 
testified,  that  he  was,  and  had  been,  for  several  years,  a  con- 
stable; and  that  on  the  9th  of  September,  1854,  before  the 
coroner's  inquest  was  held,  he  arrested  the  prisoner  without 
warrant,  on  suspicion  that  he  was  guilty  of  the  supposed  mur- 
der. That  the  prisoner  continued  under  such  arrest  till  after  he 
had  been  examined  before  the  coroner's  inquest,  when  Squires 
took  him  to  the  office  of  Justice  Brintnall  and  that  while  Brint- 
nall  was  making  out  a  warrant  the  coroner  sent  for  the  pri- 
soner and  made  out  a  warrant  on  which  he  was  taken  to  jail. 

The  prisoner  testified  before  the  coroner's  jury  that  he  was 
at  home  at  nine  o'clock  on  the  evening  of  the  8th  of  Septem- 
ber. This  was  important  to  meet  a  defence  set  up  that  the  pri- 
soner was  absent  from  seven  till  ten  o'clock. 

The  jury  found  the  prisoner  guilty  and  he  was  sentenced  to 
be  executed  on  the  27th  day  of  April,  1855. 

Annexed  to  the  bill  of  exceptions  were  affidavits  on  which 
the  prisoner's  counsel  asked  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence. 

W.  A.  Beach,  for  the  prisoner. 

I.  The  court  erred  in  holding  the  testimony  given  by  the 
prisoner  before  the  coroner,  competent  evidence  against  him. 

1.  Although  the  evidence  was  taken  without  objection,  the 
question  as  to  its  adrnissibility  was  properly  before  the  court. 
It  was  admitted  under  the  misapprehension  upon  both  sides  that 
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that  there  had  been  no  arrest  at  the  time.  Doct.  Bontecou,  the 
coroner,  had  testified  that  the  prisoner  was  arrested  after  the 
verdict  on  the  inquest.  The  question  upon  the  evidence  was 
raised  and  considered  by  consent,  without  regard  to  its  timeli- 
ness. The  people  can  not  therefore  here  object  to  its  consi- 
deration. 

2.  The  arrest  of  the  prisoner  by  Squires  was  regular  and 
lawful.     A  felony  had  been  actually  committed  and  reasonable 
grounds  of  suspicion  existed   against  the  prisoner.     (3  Wend. 
350;  Harbour's  Cr.  Law,  543.) 

3.  The  testimony  of  the  prisoner  while  under  such  arrest 
was   inadmissible   against  him.     He  was  under  the   duress  of 
the  law.     He  testified  under  the  compulsion  of  a  legal  pro- 
ceeding.    (The  People  v.  Hendrickson,  9  How.  Pr.  R.  155;  8 
ib.  402.) 

(A)  The  prisoner  stood  before  the  coroner  as  an  arraigned 
criminal.     He   was   accused  of  the  crime  under   examination, 
before   an  officer  competent  to   investigate   and  commit.     His 
examination  should  have  been  without  oath  and  with  informa- 
tion that  he  was  at  liberty  to  refuse  to  answer  any  question  put 
to  him.     (2  R.  S.  708.) 

(B)  Should  it  be  thought  that  the  provisions  last  cited  are 
technically  inapplicable   to  proceedings   before  a   coroner,  the 
latter  are,  nevertheless,  obviously  within  their  spirit.     It  is  the 
charity  of  the  law  in  all  cases  of  charge  and  arrest,  to  protect 
the  accused  from   all  persuasion,  or  obligation  to    criminate 
himself. 

(C)  The    exclusion    of  this  character   of  testimony  is  not 
placed  entirely  upon   the  notion  of  self-crimination.     It   is  a 
concession   to   the  infirmity  of  the  mind   when   overcome   by 
heavy  calamity  and  confused  by  the  conflicting  emotions,  inci- 
dent to  a  criminal  accusation.     (2  Greenleafon  Ev.  §  214.) 

(D)  The   prisoner    was   undoubtedly    convicted,    upon    the 
declaration  in  his  evidence  before  the  coroner,  that  he  was  at 
his  house,  at  nine  o'clock  of  the  evening  of  the  murder.     It 
was  conceded  on  the  trial,  that  the  crime  was  committed  (if  at 
all  at  the  house  of  the  prisoner,)  between  9  and  10  o'clock  at 
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night.  The  prisoner  had  proven  an  alibi  by  t\vo  unassailed 
witnesses.  He  could  have  been  convicted  therefore  only  upon 
his  confession  that  he  was  at  the  scene  of  the  crime,  at  the 
time  of  its  commission. 

II.  The  prisoner  is  entitled  to  a  new  tiial  upon  the  ground 
of  newly  discovered  evidence. 

M.  I.  Townsend,  for  the  people. 

I.  There  was  no  error  in  the  proceedings,  or  the  finding  of 
the  triers,  on  the  challenge  to  Sylvester  Cummings  as  a  juror. 
The  evidence  to  sustain  the  challenge  was  submitted  to  the 
triers  without  objection.  It  consisted  of  the  facts:  1.  That  the 
plaintiff  in  error  and  the  juror  were  neighbors  and  friends. 
2.  The  former  was  a  customer  of  the  latter.  3.  The  juror  had 
been  a  witness  before  the  grand  jury,  and  was  in  attendance 
upon  subpoena.  He  was  a  witness  to  many  of  the  circumstances 
of  which  the  case  was  made  up. 

The  submission  of  the  evidence  to  the  triers  was  not  objected 
to.  The  exceptions  were  to  the  refusal  of  the  court  to  charge 
the  triers  as  requested  and  the  finding  by  them.  And  though 
formally  two-fold  were  substantially  the  same:  First,  that  the 
court  refused  to  charge  that  they  should  find  that  the  said 
Cummings  was  a  legal  and  competent  juror,  and  second,  that 
the  triers  did  not  so  find. 

1.  It  was  neither  the  duty  nor  the  right  of  the  court  to  so 
charge.     (The  People  v.  Bodine,  1  Denio,  308;  Same  v.  Honey- 
man,  3  id.  124;  Same  v.  Freeman,  4  id.  31.) 

In  the  last  case  cited  the  court  charged  substantially  as 
requested  in  this  case.  It  was  held  erroneous  and  on  that 
ground  a  new  trial  was  granted.  It  was  put  upon  the  ground 
that  the  province  of  the  court  ended  in  determining  what  evi- 
dence was  admissible,  and  that  its  strength  and  influence  were 
for  the  triers  alone  to  determine. 

2.  The  finding  of  triers  is   conclusive   and  is  not  even  sub- 
ject to  review.     Where  there  is  evidence  submitted  to  triers 
and  they  are  properly  instructed,  there  is  no  appeal  from  their 
decision. 
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See  authorities  above  cited.  In  Com.  v.  Jollijfe,  (7  Watts  585,) 
it  was  held  to  be  principal  cause  of  challenge  on  the  part  of 
the  commonwealth,  that  the  juror  had  been  subpoenaed  as  a 
witness  by  the  prisoner. 

It  is  a  good  ground  of  challenge  to  a  person  summoned  to 
serve  as  a  grand  juror,  that  he  is  a  witness  on  the  part  of  the 
prosecution.  (2  R.  S.  724,  §27;  Whart.  Jlmer.  Cr.  Law,  961, 
971;  4th  Wend.  229-19,  Johns.  Rep.  115,  119.) 

II.  There  was  no  error  in  denying  the  motion  to  strike  out 
the  testimony  of  the  prisoner  given  before  the  coroner's  jury. 
The  question  presented  by  this  exception,  was  decided  in  the 
Hendrickson  case.  The  motion  to  strike  out  was  founded  not 
en  the  ground,  that  when  the  evidence  was  given  he  had  been 
arrested,  not  on  the  ground  that  the  statement  was  made  under 
oath,  but  on  the  ground  of  the  concurrent  effect  of  the  two. 
Now  if  it  appears  that  either  of  those  acts  formed  no  material 
element  of  the  legal  proposition  the  whole  objection  fails. 

1.  That  the  prisoner  had  been  arrested  when  the  statement 
was  made,  did  not  effect  the  adiuissibility  of  his  statements. 

This  was  not  put  upon  the  ground  that  all  his  admissions 
made  after  this  arrest  were  inadmissible. 

2.  Whether  he  was,  or  was  not  under  oath  when  the  state- 
ments were  made,  was   not  material  as   to  the   question   of 
admissibility.     That  was  understood  when  the  statements  were 
read  in  evidence  and  was  not  made  ground  of  objection. 

3.  The  concurrence  of  the  arrest  and  the    oath    were   not 
material.     It  is  only  when  a  prisoner  is  brought  before  a  magis- 
trate upon  a  charge  of  crime,  and   examined  as  a  parly  to  the 
proceedings   and  not   as  a  witness,  that   the  oath  or  the  arrest 
becomes  material;  statements  there  made  prejudicial  confessions 
and  must  be  conducted  according  to  the  statutory  requirements 
or  they  are  not  admissible  in  evidence  against  the  party  making 
them. 

In  this  case  he  was  examined  as  a  witness,  and  of  course 
his  examination  was  conducted  as  in  ordinary  cases  of  wit- 
nesses, and  he  had  the  power  of  making  every  explanation 
which  he  chose  to  make  as  well  as  to  avail  himself  of  the 
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privilege  of  not  answering  if  he  deemed  that  his  answer  might 
criminate  himself. 

4.  There  was  nothing  in  the  circumstances  surrounding  him 
to  take  his  statements  out  of  the  general  rule  that  what  a  party 
has  said  relevant  to  the  accusation  upon  which  he  is  being 
tried  is  admissible  in  evidence  against  him.  There  were  no 
inducements  by  means  of  threats  or  promises.  His  testimony 
was  voluntarily  given  and  seems  to  have  been  intended  to 
avert  suspicion  from  himself.  The  People  v.  Hendrickson,  8th 
Howard  Pr.  Rep.  405-7;  9  ib.  163-4;  1  Parker's  Cr.  Rep.  396, 
Sfc.;  People  v.  Knapp,  10  Pick.  R.;  People  v.  Whipple,  9  Cowen, 
707;  2  R.  S.  708.) 

The  remaining  points  related  to  the  alleged  newly  discovered 
evidence. 

By  the  Court,  PARKER,  P.  J. — It  was  proved  at  the  trial  that 
the  prisoner  was  examined  as  a  witness  before  the  coroner's 
inquest,  held  on  the  day  after  the  alleged  murder.  The  testimony 
that  he  gave  on  that  occasion  was  proved  without  objection. 
At  a  later  stage  of  the  trial,  it  was  shown  that,  previous  to  the 
sitting  of  the  inquest  and  on  the  same  day,  the  prisoner  had 
been  arrested  by  one  Squires  a  constable,  without  warrant,  and 
was  under  arrest  at  the  time  of  his  examination.  The  prisoner's 
counsel  then  moved  to  strike  out  the  evidence  given  in  his 
testimony  before  the  inquest,  which  the  court  refused  to  do. 

It  was  not  to  late  too  strike  out  the  evidence,  if  it  was  in- 
competent. It  was  received  without  objection,  under  the 
supposition  on  both  sides,  that  the  prisoner  was  not  under  arrest 
at  the  time  of  his  examination  as  a  witness.  It  was  in  time  to 
make  the  objection,  when  the  fact  appeared  on  which  that 
objection  was  based.  The  question  must  therefore  be  decided 
as  if  the  objection  had  been  made  to  the  admissibility  of  the 
evidence  before  it  was  received. 

This  subject  has  been  so  recently  and  so  fully  examined  in 
the  case  of  The  People  v.  Hendrickson  (1  Park.  Cr.  R.  416,) 
that  nothing  new  can  be  gleaned  from  a  further  review  of  the 
authorities.  .  Upon  principle,  there  can  be  no  good  reason 
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for  the  exclusion  of  this  evidence.  It  is  only  upon  a  judicial 
examination,  where  the  prisoner  is  brought  before  a  magistrate 
charged  with  crime,  that  the  accused  is  to  be  informed  by  the 
magistrate  that  he  is  at  liberty  to  refuse  to  answer  any  question 
that  may  be  put  to  him.  (2  R.  S.  708,  §  15.)  He  is  to  be 
examined,  but  not  on  oath ;  and  his  answers  may  subsequently 
be  used  as  evidence  against  him.  That  is  the  examination  of 
a  party  and  not  of  a  witness. 

In  the  examination  of  a  witness,  a  different  rule  prevails. 
In  that  case  the  witness  is  to  answer,  unless  he  objects  that  his 
answer  will  tend  to  criminate  him.  If  he  makes  that  objection, 
he  will  not  be  compelled  to  answer.  But  if  he  does  answer, 
his  testimony  may  be  given  in  evidence,  afterwards,  against 
him. 

There  is  no  hardship  in  this  rule,  nor  is  there  any  necessity 
for  making  any  exceptions  to  it.  It  places  all  witnesses  upon 
the  same  footing.  The  protection  is  the  same,  whether  the 
witness  be  examined  in  a  civil  or  a  criminal  suit,  or  on  a  gen- 
eral enquiry,  before  a  grand  jury  or  a  coroner's  inquest.  In  all 
these  cases,  a  suspected  person  is  liable  to  be  called  and  ex- 
amined, though  he  can  not  be,  where  he  is  a  party  to  the  pro- 
ceeding. 

This  case  differs  a  little  from  Hendricksori }s  case,  but  not 
in  principle.  There  the  witness  was  said  to  have  been  under 
suspicion  at  the  time  of  his  examination  before  the  coroner; 
here  he  was  under  arrest.  But  he  was  not  under  an  arrest 
made  by  order  of  the  coroner,  nor  was  he  before  the  coroner  as 
a  prisoner.  The  coroner  had  no  instrumentality  in  causing  his 
arrest,  nor  had  he  even  any  knowledge  on  the  subject.  The 
constable,  Squiers,  without  warrant,  but  supposing  there  were 
reasonable  grounds  for  suspicion,  had  arrested  the  prisoner. 
After  such  arrest  and  before  he  was  brought  to  Brintnall,  the 
justice  of  the  peace,  before  whom  Squires  was  proceeding  to 
take  him,  the  inquest  was  held  before  the  coroner,  as  a  sepa- 
rate proceeding,  and  at  that  inquest,  the  prisoner,  being  pre- 
sent, was  called  and  examined  as  a  witness. 

Under   such  circumstances,    McMahon    was  not  before  the 
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coroner,  as  a  prisoner,  but  as  a  witness.  It  does  not  appear 
that  any  person  knew  of  his  arrest  except  Squires.  In  regard 
to  the  coroner's  proceeding,  he  stood,  in  no  respect,  in  the 
relation  of  one  arrested  or  even  accused.  He  was  there  only  in 
the  capacity  of  a  witness  and  it  is  as  such,  and  not  as  a  party, 
that  his  legal  rights  are  to  be  determined. 

It  will  not  be  claimed  that  it  was  improper  to  examine  him 
on  oath.  The  fact  that  he  had  been  arrested,  in  a  different 
proceeding,  and  by  an  officer  in  no  way  connected  with  the 
inquest,  could  not  certainly  disqualify  him  from  testifying  at 
the  inquest.  He  was  a  competent  witness.  He  was  bound  to 
know  his  legal  rights.  Like  every  other  witness,  he  might  re- 
fuse to  testify;  but  if  he  did  answer,  he  was  bound  to  tell  the 
truth  at  his  peril.  He  was  bound  by  his  answers,  and  respon- 
sible for  their  truth.  It  will  not  be  controverted,  but  it  was 
proper  to  take  his  testimony  into  consideration  in  making  up 
the  inquest  and  that,  for  that  purpose,  it  would  be  deemed  vol- 
untary. Upon  what  principle  can  it  be  deemed  involuntary, 
when  it  is  sought  to  be  referred  to  as  an  admission,  available 
in  some  other  proceeding?  It  can  not  surely  be  voluntary  for 
one  use  and  involuntary  for  another. 

It  is  said  that  being  under  arrest  at  the  time  of  his  exami- 
nation, "  his  mind  was  overcome  by  a  heavy  calamity  and  con- 
fused by  the  conflicting  emotions  incident  to  a  criminal  accu- 
sation." Such  a  state  of  his  mind  might  well  be  produced 
without  an  arrest.  It  would  more  naturally  be  the  result  of 
the  criminal  act  itself,  than  of  an  arrest  for  the  act.  A  trou- 
bled conscience  wTould  produce  just  such  emotions.  And  with 
the  more  hardened,  and  even  with  the  innocent,  such  feelings 
might  arise  from  the  distrust  exhibited  by  those  around  him, 
without  any  overt  act  towards  making  an  arrest.  No  practi- 
cable rule  could  be  adopted  which  would  exclude  evidence  on 
the  ground  that  the  mind  of  the  witness  was  "  confused  by  con- 
flicting emotions."  The  only  available  way  is  to  receive  the 
evidence  and  judge  of  it  by  the  character  it  exhibits.  This 
puts  all  competent  witnesses  upon  the  same  footing  and  applies 
to  them  the  same  rules  of  evidence. 
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Suppose,  while  McMahon  was  under  arrest  and  on  his  way 
to  the  magistrate,  he  had  been  called  as  a  witness  in  a  civil 
suit  against  a  third  person,  for  damages,  in  which  it  might  be 
material  to  enquire  into  the  cause  of  the  death  of  the  deceased. 
Is  there  any  doubt  but  he  would  have  been  a  competent  wit- 
ness, and  obliged  to  answer  all  relevant  questions  asked  him, 
unless  he  should  claim  his  privilege  not  to  criminate  himself? 
No  one  I  think  will  question  it.  His  answers  then  would  have 
been  evidence  in  the  civil  suit,  and  would  be  deemed  voluntary. 
If,  in  such  case,  he  does  not  claim  his  privilege,  he  will  be 
considered  as  willing  to  criminate  himself,  and  there  can  be  no 
doubt  what  he  testifies  to  may  be  used  for  that  purpose  after- 
wards. It  is  because  it  may  be  so  used,  and  to  avoid  such  a 
consequence  that  he  may  refuse  to  answer.  If  such  use  could 
not  be  made  of  it,  there  would,  in  no  case,  be  any  necessity 
for  making  a  claim  of  privilege. 

If  it  would  have  been  competent  to  prove  what  was  stated 
under  oath  by  McMahon  in  a  civil  suit,  it  was  equally  compe- 
tent to  prove  his  testimony  before  the  coroner.  If  he  was 
under  arrest  and  wras  examined  to  the  same  subject  matter,  it 
could  make  no  difference  to  him  whether  he  was  examined  in 
a  civil  suit,  or  on  a  coroner's  inquest  or  grand  jury,  or  even  on 
a  trial  of  another  person  for  crime.  If  the  arrest  was  in  no 
way  connected  with  the  tribunal  or  proceeding  in  which  he 
was  sworn,  he  could  not  be  considered  as  acting  or  speaking 
under  any  more  compulsion  than  is  always  supposed  to  be  im- 
posed upon  a  witness,  viz.,  to  testify  and  to  tell  the  truth;  and 
even  that  compulsion  ceases,  in  all  cases,  when  a  question  is 
asked,  the  answer  to  which  may  tend  to  criminate  the  witness. 
If  a  witness  answers  in  any  case  as  to  such  a  matter,  it  will  be 
because  he  voluntarily  elects  to  do  so. 

I  think  the  evidence  excepted  to  was  properly  received. 

Relief  is  also  asked  on  the  ground  of  newly  discovered  evi- 
dence and  affidavits  are  laid  before  us,  with  a  view  of  showing 
that  important  evidence  has  been  discovered  since  the  trial.  No 
such  ground  is  available  on  writ  of  error.  We  can  only  review 
the  legal  questions  growing  out  of  the  trial  and  reverse  for  any 
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error  that  may  be  found  to  have  been  there  committed.  For 
any  mistake  of  fact,  or  for  any  relief  on  the  ground  of  the  dis- 
covery of  new  evidence,  the  party  can  only  look  to  the  tribu- 
nal in  which  the  issue  was  tried.  The  power  of  the  Oyer  and 
Terminer  to  grant  a  new  trial  on  the  merits  has  been  ably,  and 
I  think  conclusively,  vindicated,  by  one  of  my  learned  associ- 
ates in  The  People  v.  Morrison  (1  Park.  Cr.  R.  625).  At  all 
events,  no  such  power  is  vested  in  the  appeelate  tribunal. 

The  judgment  of  the  Oyer  and  Terrainer  must  be  affirmed 
and  the  sentence  pronounced  is  hereby  directed  to  be  executed. 
(2  R.  S.  741  §24.) 

Judgment  affirmed. 


DUTCHESS  SPECIAL  TERM,  November,  1854.      Before  Dean, 

Justice. 

THE  PEOPLE  vs.  FRANK  MACK 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence, 
where  such  evidence  might  have  been  procured  by  ordinary  diligence. 

Nor  will  a  new  trial  be  granted  on  the  ground  of  surprise,  where  the  party 
becomes  surprised  after  the  rendering  of  the  verdict. 

This  was  an  action  on  a  recognizance,  taken  by  a  justice  of 
the  peace,  before  indictment,  for  the  appearance  of  one  Smith 
at  the  June  Oyer  and  Terminer  in  the  county  of  Dutchess. 
On  the  trial,  the  plaintiff  called  the  county  clerk  as  a  witness, 
who  testified  that  there  was  a  court  of  Sessions,  with  a  grand 
jury,  between  the  taking  of  the  recognizance  and  the  June 
Oyer  and  Terminer.  Judgment  was  given  for  the  defendant, 
on  the  ground  that  the  recognizance  was  void  for  not  having 
required  the  prisoner  to  appear  at  the  next  criminal  court 
having  jurisdiction  of  the  offence  charged.  The  case  was  re- 
ported in  1  Park.  Cr.  R.  567. 

The  plaintiff  now  moves  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  and  surprise.  It  was  shown  by  affi- 
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davits  that  although  a  grand  jury  did  attend  the  May  Sessions, 
yet,  that  the  order  requiring  such  attendance  was  not  made 
until  April,  while  the  recognizance  was  taken  in  March.  It 
also  appeared  that  this  circumstance  was  unknown  to  the 
attorney  and  counsel  for  plaintiff. 

Dodge  Sf  Campbell,  for  the  people. 
J.  F.  Barnard,  for  the  defendant. 

DEAN,  J. — This  testimony  is  material,  because,  if  true,  and  if 
it  had  been  produced,  the  plaintiff  would  have  been  entitled  to 
judgment.  Nor  is  it  cumulative  within  any  legal  signification 
of  the  term.  The  application  is  not  open  to  objection  on  either 
of  these  grounds  and  raises  distinctly  the  question,  whether  a 
party  can  ever  obtain  relief,  by  motion  for  a  new  trial,  when 
he  discovers  that  evidence  within  his  reach,  and  of  which  by 
ordinary  diligence  he  might  have  availed  himself  on  the  trial, 
would  change,  or  probably  change,  the  result. 

The  answer,  in  this  case,  fully  apprized  the  plaintiff  of  the 
nature  of  the  defence.  By  that,  it  was  evident  that  if  no  grand 
jury  had,  in  March,  been  appointed  to  attend  the  May  Sessions, 
there  was  nothing  in  the  point  taken,  that  the  recognizance 
should  have  required  the  appearance  of  the  prisoner  at  that 
court.  The  evidence  of  the  time  when  the  order  was  made 
was  within  the  court  house,  and  could  have  been  obtained  at 
any  time  by  an  examination  of  the  papers  on  file.  The 
plaintiff  might  have  required  the  defendant  to  produce  the 
original  order  of  the  county  judge,  instead  of  giving  parol 
-evidence  of  the  fact.  The  case,  however,  was  tried — no  objec- 
tion was  made  to  the  manner  of  proving  the  regularity  of  the 
court,  &c.;  but  now,  on  discovering  the  materiality  of  the  tes- 
timony, an  application  is  made  for  a  new  trial,  to  enable  the 
plaintiff  to  supply  that  which  was  within  his  reach  at  the  time 
of  the  trial.  No  excuse  whatever  is  given  for  the  want  of  in- 
formation on  this  very  material  point,  nor  does  it  appear  in 
what  manner  it  has  since  been  discovered.  Independently  of 
adjudged  cases,  it  seems  to  me,  to  allow  a  party  to  have  a  new 
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trial  on  such  grounds,  would  be,  if  not  offering  a  premium  to 
negligence,  putting  negligence  and  inattention  on  an  equality 
with  care  and  vigilance,  and  would  fill  the  courts  with  appli- 
cations of  this  nature. 

But  I  am  not  left  to  pursue  my  own  opinions  in  this  case. 
The  whole  current  of  decisions  is  in  one  direction.  Ch.  J.  Par- 
sons in  Bond  v.  Cutler  (7  Mass.  R.  205,)  says:  "  Want  of 
recollection  of  a  fact  which,  by  due  attention,  might  have  been 
remembered  can  not  be  a  reasonable  ground  for  granting  a 
new  trial;  for  want  of  recollection  may  always  be  pretended 
and  may  be  hard  to  be  disproved."  In  Knox  v.  Work  (2  Binn. 
582)  Rush  says:  "  It  is  laid  down  as  a  general  principle,  and 
is  said  to  be  an  established  rule,  not  to  grant  a  new  trial  on 
account  of  evidence  discovered  after  the  trial,  which  by  using 
due  diligence,  might  have  been  discovered  before,  or  which  it 
was  in  his  power  to  have  been  furnished  with."  I  most  fully 
concur  with  this  salutary  rule.  By  rigidly  enforcing  it,  vigi- 
lance on  the  part  of  both  attornies  and  parties  will  be  in  requi- 
sition, an  end  will  be  put  to  much  unnecessary  litigation,  and 
courts  will  be  saved  from  trying  causes  twice,  which  could  as 
well  be  tried  on  the  first  hearing.  The  rule,  as  I  have  here  held 
it,  is  stated  quite  as  rigidly  in  Graham  on  New  Trials  473  and 
has  always  been  recognized  by  our  Supreme  Court. 

The  other  ground  that  was  urged  on  the  argument  for  grant- 
ing this  motion  —  surprise  — has  no  existence  in  fact,  because 
the  plaintiff  was  apprized  of  the  defence  by  the  answer.  But 
on  this  ground,  it  is  obnoxious  to  the  same  objection,  as  on  the 
ground  of  newly  discovered  evidence.  A  plaintiff  has  no  right 
to  be  surprised  by  evidence  within  the  issues.  If,  however,  he 
is,  he  must  find  out  this  surprise  at  the  trial  and  he  can  then 
apply  to  the  court  for  leave  to  withdraw  a  juror,  or  submit  to 
a  non-suit.  But  he  can  never,  after  having  submitted  his 
cause,  on  finding  that  the  verdict  or  judgment  is  against  him, 
become  surprised,  and  ask  the  court  to  relieve  him  from  an 
error,  mistake  or  omission.  (2  W.  Blade.  802;  4  Taunton  779; 
5  Wend.  127;  Graham  on  New  Trials,  191.) 

The  motion  must  be  denied,  with  costs. 
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JOHN  H.  KLOCK  pl'ff  in  error  vs.  THE  PEOPLE  def 'ts  in  error 

Where,  on  a  trial  for  a  felony,  after  the  public  prosecutor  has  entered  upon 
his  case  and  given  evidence  to  the  jury,  he  finds  himself  unprepared  with 
the  proper  evidence  to  convict,  and  obtains  leave  of  the  court  to  withdraw 
a  juror,  and  thus  arrest  the  trial,  such  withdrawal  not  being  the  result  of 
improper  practice  on  the  part  of  the  defendant  or  any  one  acting  with  or 
for  him,  or  of  any  overruling  inevitable  necessity,  the  defendant  can  not  be 
again  put  on  trial  for  the  same  offence. 

The  objection  to  a  second  trial  in  such  a  case,  does  not  rest  upon  the  consti- 
tutional provision  that  no  person  shall  be  subject  to  be  twice  put  in  jeopardy 
for  the  same  oflence  ;  that  provision  is  a  protection  only  where  there  has 
been  a  conviction  or  acquittal  by  the  verdict  of  a  jury,  and  judgment  has 
passed  thereon  and  does  not  apply  to  a  case  where  the  jury  have  been  dis- 
charged without  giving  any  verdict  or  where  judgment  has  been  arrested. 

But  the  objection  lies  back  of  the  constitution  and  rests  upon  the  principles 
of  the  common  law,  which  are  essential  to  the  protection  of  the  accused,  by 
securing  him  a  speedy  and  impartial  trial  and  the  best  means  of  vindicating 
his  innocence. 

Whether  the  same  rule  applies  to  trials  for  mere  misdemeanors,  qnere1? 

The  decision  in  the  case  of  the  People  v.  £//«,  15  Wend.  R.  371,  doubted. 

The  practice  to  be  adopted  in  bringing  up  the  question  in  such  a  case,  dis- 
cussed. 

This  was  a  writ  of  error  to  the  Jefferson  county  Sessions. 
The  plaintiff  in  error  was  indicted  in  the  court  of  Sessions  of 
Jefferson  county,  for  the  crime  of  arson  in  the  third  degree. 
At  the  February  term  of  that  court  (1853,)  a  jury  was  im- 
panneled  for  the  trial  of  the  indictment  upon  the  plea  of  not 
guilty,  and  evidence  given  of  the  offence  and  of  circumstances 
tending  to  establish  the  guilt  of  the  accused.  Towards  the 
close  of  the  evidence  on  the  part  of  the  prosecution,  the  court 
upon  the  objection  of  the  counsel  for  the  prisoner,  ruled  that  a 
certain  fact  sought  to  be  proved  by  the  public  prosecutor 
could  only  be  proved  by  record  evidence  and  excluded  the 
evidence  in  that  behalf  offered,  whereupon  on  motion  of  the 
district  attorney  without  the  consent  and  against  the  objection 
of  the  accused,  a  juror  was  withdrawn  and  the  jury  discharged. 
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At  the  ensuing  June  term,  the  district  attorney  again  moved 
the  trial  of  the  indictment,  and  the  defendant  set  up  by  way  of 
plea  the  foregoing  facts  in  bar  of  the  further  prosecution  of  the 
indictment  upon  demurrer;  the  plea  was  holden  insufficient  in 
law  and  the  defendant  brings  error  to  this  court. 

John  Clarke,  for  plaintiff  in  error. 

J.  F.  Starbuc/c,  (District  Attorney)  for  the  people. 

I.  The  objection  to  the  trial  of  a  prisoner  after  one  trial  has 
been  commenced,  and  a  juror  has  been  withdrawn,  rests  solely 
upon   the  provision   in  the  constitution  of  this  state  in  these 
words: 

"  No  person  shall  be  subject  to  be  twice  put  in  jeopardy  for 
the  same  offence."  (Const,  of  JV.  Y.  art.  1,  §6.) 

II.  The  true  signification  of  the  above  constitutional  prohi- 
bition  is  that  after  verdict  no   person  shall  be  subjected  to  a 
second  trial  for  the  same  offence. 

"  That  no  man  is  in  jeopardy  until  verdict  rendered,  has  been 
held  by  the  Supreme  Court  of  the  United  States,  by  Washing- 
ton, J.,  Story,  J.  and  McLean,  J.,  sitting  in  their  several  circuits, 
and  by  the  courts  of  Massachusetts,  New  York,  Illinois, 
Kentucky  and  Mississippi."  (Whart.  Amer.  Cr.  Law,  209; 
U.  S.  v.  Perez,  Wheaton,  579.) 

III.  If  the  trial  of  a  prisoner,  after  the  withdrawal  of  a  juror, 
is   prohibited  by  the  above  constitutional   provision,  then  the 
discharge  of  a  jury  on   disagreement,  or  for  any  other   cause, 
must  be  a  bar  to  a  future  trial.     That  such  discharge  does  not 
constitute  a  bar,  has  in  repeated  instances  been  expressly  held 
by  the  highest  judicial  tribunals  in  the  country.  (Whart.  Amer. 
Cr.  Law,  209,  10,  212;  Com.  v.  Bowdcn,  9  Mass.  494;  Com. 
v.  Purchase,  2  Pick.   521;  People  v.  Goodwin,   18  J.  R.   187; 
People  v.  Olcutt,  2  John.  Cases,  301.) 

IV.  The  constitutional  prohibition  against  putting  a  person 
twice  "  in  jeopardy,"  has  no  application  except  to  cases  where 
the  facts  are  such  as  to  sustain  the  technical  plea  of  autrefois 
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acquit  or  autrefois  convict.  This  plea  is  applicable  only  in 
cases  of  verdict  or  judgment,  and  must  be  supported  by  the 
record.  In  this  case  there  is  no  verdict,  no  judgment,  no 
record,  and  none  is  alleged  in  the  plea.  The  plea  is  therefore 
bad,  and  the  demurrer  was  properly  sustained. 

If  we  ascertain  what  is  necessary  to  constitute  at  common 
law,  a  good  plea  of  autrefois  acquit  or  autrefois  convict,  we 
shall  have  what  constitutes  a  complete  defense  under  this  clause 
of  the  constitution.  It  is  not,  therefore,  possible  to  support 
the  defence  of  a  former  acquittal,  by  anything  short  of  a  final 
judgment  or  verdict.  The  accused  can  not  with  any  propriety 
rely  on  the  discharge  of  the  former  jury,  without  any  verdict 
either  for  or  against  him.  (Whart.  Jlmer.  Cr.  Law,  213,  and 
cases  there  cited.) 

"  The  record  of  the  former  indictment  and  acquittal  must  be 
set  out  in  the  plea,  otherwise  it  will  be  bad  on  demurrer." 
(jJrchbold's  Crim.  Pleadings,  90;  Gould  fy  Banks  ed.  of  1846, 
109;  R.  v.  Wildley,  1  M.  fy  Selw.  148.) 

V.  The  right  to  withdraw  a  juror  and  hold  the  accused  for 
trial  at   a  future  term,  is  a  matter,  in  all  cases,  resting  in  the 
discretion  of  the  court  to  which  the  application  is  originally 
addressed,  and  this  discretion  will  not  be  interfered  with  unless 
the  appellate  tribunal  can  see  that  it  has  been  abused.     This 
demurrer  would,  therefore,  be  upheld  even  were  the  indictment 
for  a  capita]  felony. 

In  all  cases  of  misdemeanor,  as  distinguished  from  felony, 
the  right  is  absolute,  and  exists  as  fully  as  it  does  in  civil  ac- 
tions. (W.  Crim.  Law,  209,  10,  12,  13;  People  v.  Goodwin, 
18  /.  R.  187;  People  v.  Olcutt,  2  John,  cases  301;  People  v. 
Ellis  fy  al.  15  Wend.  371;  People  v.  Barret  fy  Ward,%  Caines, 
R.  100,  304.) 

VI.  The  indictment  in  this  case  is  for  a  misdemeanor,  and 
not  a  felony,  and  hence  the  right  to  withdraw'  a  juror  and  hold 
the  accused  is  absolute,  as  in  a  civil  action. 

Every  person  who  shall  willfully  burn  any  building  insured 
against  fire,  with  intent  to  prejudice  the  insurer,  shall  be  guilty 
of  arson  in  the  third  degree.  (2  R.  S.  667,  §5.) 
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The  attempt  is  punishable  by  imprisonment  for  half  the 
length  of  time.  (2  R.  S.  698,  §  3.) 

There  is  no  statute  in  which  arson  is  spoken  of  as  a  felony, 
but  it  is  left  to  be  classed  according  to  the  common  lav/ 
classification  of  crimes. 

This  crime  has  been  supposed  to  be  ranked  amongst  felonies, 
simply  because  it  is  punished  by  imprisonment  in  the  state 
prison,  and  this  impression  has  grown  out  of  the  careless  read- 
ing of  the  following  section: 

"  The  term  "  felony,"  when  used  in  this  act,  or  in  any  other 
statute,  shall  be  construed  to  mean  an  offence  for  which  the 
offender,  on  conviction,  shall  be  liable  to  be  punished  by  death, 
or  by  imprisonment  in  a  state  prison.'*  (2  R.  S.  702,  §  30.) 

This  is  a  mere  statutory  definition  of  a  word,  and  by  no 
means  enacts  that  all  offences,  punishable  by  imprisonment  in 
the  state  prison,  are  to  be  deemed  felonies. 

That  the  setting  fire  to  one's  own  house  is  a  misdemeanor, 
and  not  a  felony,  is  abundantly  established  by  reference  to  4 
Black.  Com.  95,  96,  98,  221,  4;  see  also  Tomtits  Law  Diction- 
ary >  titles  "  Felony"  and  "  Misdemeanor" 

VII.  The  degree  of  punishment  is  no  test  of  felony.  Many 
felonies  are  punishable  by  imprisonment  in  the  county  jail  only, 
while  many  misdemeanors  are  punishable  by  imprisonment  in 
the  state  prison,  and  many  offences  are  punishable  in  the  one 
place  or  the  other,  in  the  discretion  of  the  court. 

"  It  seems  that  the  Revised  Statutes  have  not  made  the 
offence  of  petit  larceny  a  misdemeanor;  but  that  it  still  remains 
a  felony,  as  at  common  law."  (Ward  v.  The  People,  3  Hill, 
396.) 

Breaking  jail  is  classed  in  R.  S.  under  the  head  of  misde- 
meanors. (2  R.  S.  686,  §  24.) 

Selling  another  as  a  slave  is  declared  by  statute  to  be  a  mix- 
demeanor,  and  yet  it  is  punished  by  14  years  in  state  prison. 
(1R.  S.  658,  §8.) 

Seduction  is  also  made  a  misdemeanor  by  statute,  and  yet  it 
is  punished  by  five  years  in  state  prison.  (Sess.  Laws,  1848, 
ch.  Ill,  §1.) 
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So  in  the  "  anti-rent "  act,  a  riot  by  persons  armed  and 
disguised  is  called  a  misdemeanor,  and  is  punished  by  two 
years  in  state  prison.  (Sess.  Laws  of  1845,  ch.  3,  §7.) 

The  following  are  some  of  the  offences  punishable  by  fine,  or 
imprisonment  in  the  county  jail,  or  state  prison,  in  the  discre- 
tion of  the  court,  viz: 

Aiding  felons  to  escape,  (2  R.  S.  699,  §  7.)  Offences  against 
the  anti-rent  act,  (Sess.  Laws  of  1845,  ch.  3,  §7.)  Opening 
graves,  &c.,  (2  R.  S.  689,  §  15.)  Poisoning  cattle,  &c.,  (2 
R.  S.  689,  §16.)  Obstructing  railroad,  &c.,  (Sess.  Laws 
1838,  ch.  160,  §  1.  Compounding  felony,  &c.,  (2  R.  S.  689, 
§17.)  Receiving  stolen  goods,  &c.,  (2  R.  S.  680,  §71.) 
Breaking  jail,  &c.,  (2  R.  S.  686,  §  24.)  Seduction.  (Sew.  Laivs 
of  1848,  ch.  Ill,  §  1.)  Selling  another  as  a  slave,  &c.,  (1  R. 
5.658,  §8.) 

VIII.  If  the  prisoner  is  defeated  on  the  issue  tendered  by  his 
plea,  he  is  not  permitted  to  deny  the  truth  of  the  bill,  but  must 
appear  for  sentence.  This  is  the  uniform  rule  in  all  cases  of 
misdemeanor.  In  cases  of  felony,  the  practice,  on  this  point, 
is  in  the  discretion  of  the  court  in  each  particular  case, 
(Whart.  Crim.  Law,  187,204,  5;  People  v.  Thayer,  3  Den.  9; 
Arch.  Crim.  PL  90,  (110,)  84.) 

By  the  Court,  W.  F.  ALLEN,  J. — The  objection  upon  which 
the  plaintiff  in  error  relies  to  the  further  prosecution  of  the 
indictment  was  not  necessarily  taken  by  plea,  but  might  have 
been  taken  by  way  of  exception  to  a  second  trial  or  by  a 
motion  in  arrest  of  judgment;  and  as  there  has  been  no  techni- 
cal trial  resulting  in  a  verdict  and  judgment,  on  which  a  plea 
of  autrefois  acquit  or  convict  can  be  based,  it  may  be  doubtful 
whether  the  objection  can  be  taken  by  plea.  It  might  also 
have  been  objected  that  the  record  showing  merely  a  decision 
of  the  demurrer  by  the  court  below  without  a  judgment  upon 
the  whole  record,  there  was  nothing  before  us  for  review  upon 
this  writ  of  error.  But  no  question  of  form  was  made  in  the 
court  of  Sessions,  and  none  is  made  here,  but  both  parties 
desire  an  adjudication  upon  the  question  intended  to  be  made 
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without  regard  to  the  form  in  which  it  was  presented  below  or 
is  brought  before  us. 

The  real  question  is,  whether  it  is  allowable  for  a  public 
prosecutor  after  having  entered  upon  his  case  by  the  giving  of 
evidence  to  a  jury  impanneled  for  the  trial  of  an  indictment,  to 
withdraw  a  juror  and  thus  arrest  the  trial  so  as  to  enable  him 
to  try  the  party  at  a  subsequent  time,  solely  because  he  finds 
himself  unprepared  with  the  proper  evidence  to  convict  where 
his  condition  is  not  the  result  of  improper  practice  on  the  part 
of  the  defendant,  or  some  one  acting  with  and  for  him  or  some 
overruling  inevitable  necessity. 

The  counsel  for  the  people  appeared  by  the  course  of  his 
very  able  argument,  to  suppose  that  the  objections  taken  by 
the  accused  to  a  second  trial  rested  entirely  upon  the  constitu- 
tional provision,  that  "  no  person  shall  be  subject  to  be  twice 
put  in  jeopardy  for  the  same  offence."  (JJrt.  1,  §  6,)  and  if  he 
is  right  in  his  premises,  he  is  clearly  right  in  his  conclusion 
that  there  was  no  valid  objection  to  proceeding  with  the  trial 
of  this  indictment  a  second  time.  The  judicial  interpretation 
of  a  corresponding  provision  in  the  constitution  of  the  United 
States  is,  that  it  prohibits  a  second  trial  of  a  party  for  the  same 
offence,  after  he  has  been  once  convicted  or  acquitted  by  the 
verdict  of  a  jury,  and  judgment  has  passed  thereon  for  or  against 
him,  and  it  does  not  mean  that  he  shall  not  be  tried  a  second 
time  if  the  jury  have  been  discharged  without  giving  any  ver- 
dict, or  judgment  has  been  arrested.  (Story's  Com.  on  Const. 
§  1781,  U.  S.  v.  Perez,  9  Wheat.  579.)  The  state  constitution 
of  1821,  was  in  words  a  transcript  of  the  provision  of  the  con- 
stitution of  the  United  States  as  follows:  "  No  person  shall  be 
subject  for  the  same  offence  to  be  twice  put  in  jeopardy  of  life 
and  limb,"  and  was  construed  to  include  within  its  terms  all 
felonies  and  capital  offences.  The  only  departure  from  this 
formula  in  the  constitution  of  1846  is  in  the  omission  of  the 
limitation  confining  the  prohibition  to  offences  involving  the 
life  or  limb  of  the  accused.  "  Jeopardy  of  limb,"  in  the  former 
construction  referred  to  offences  denominated  in  the  law  felonies, 
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(Per  Spencer,  Ch.  J.,  People  v.  Goodwin,  18  J.  R.  201,)  and 
whether  the  present  constitution  includes  parties  charged  with 
misdemeanors  within  the  protection  of  this  provision  need  not 
be  considered. 

To  the  extent  of  the  provision  referred  to,  the  constitution  is 
but  declaratory  of  the  common  law,  which  declared  that  no  man 
should  be  twice  convicted  or  twice  put  in  peril  of  legal  penal- 
ties for  the  same  offence,  and  no  man  could  be  said  to  be  within 
the  protection  of  this  rule  unless  he  could  sustain  a  plea  of 
autrefois  acquit  or  convict.  (Broome's  Legal  Maxims,  137; 
Bouvier's  Law  Diet.,  tit.  "Jeopardy.")  The  civil  law  contains 
the  same  prohibition  in  the  maxim  "  JVb-n  bis  in  idem,"  and  a 
party  once  tried  and  either  convicted  or  acquitted,  can  not  be 
again  tried.  The  plaintiff  in  error  has  not  been  once  tried  so 
as  to  bring  himself  within  the  constitutional  protection,  as  no 
verdict  or  judgment  has  been  given.  The  true  ground  of  the 
objection  lies  back  of  the  constitution,  and  is  found  in  the  prin- 
ciples which  have  been  deemed  essential  to  the  full  and  fair 
protection  of  individuals  accused  of  crime,  and  to  secure  to  them 
a  speedy  and  impartial  trial,  and  the  best  means  of  indicating 
their  innocence.  The  practice  and  the  views  of  courts  of 
criminal  jurisdiction  upon  questions  somewhat  analogous  to 
that  presented  in  this  case,  have  passed  through  some  modifi- 
cations. Kent,  J.,  in  People  v.  Olcott,  (2  J.  C.  301,)  refers  in 
detail  to  the  earlier  cases  bearing  upon  the  point,  arid  while 
his  review  of  the  cases  shows  distinctly  the  modification  and 
changes  which  have  taken  place  in  the  practice  of  courts,  it 
also  shows  the  great  tenderness  and  care  manifested  by  the 
judges  for  the  rights  of  the  accused  and  to  secure  to  them  every 
right  essential  to  their  defence,  and  an  anxiety  to  protect  them 
against  any  act  or  omission  of  the  government  or  the  public  pro- 
secutor which  could  injuriously  affect  them.  They  have  felt  at 
liberty  to  interfere  and  arrest  a  trial  and  dispense  with  a  verdict 
from  a  jury  once  empanneled  only  when  compelled  to  do  so  by 
some  necessity  or  by  some  improper  and  fraudulent  act  of  the 
accused,  which  would  or  might  interfere  and  prevent  a  full  and 
fair  trial  or  impartial  verdict.  Lord  Coke  says:  "  A  jury  sworn 


JEFFERSON,  APRIL,  1856.  683 

Klock  v.  The  People. 

and  charged  in  case  of  life  or  murder,  cannot  be  discharged  by 
the  court  or  any  other,  but  they  ought  to  give  a  verdict."  (Coke 
Lit.  227,  &.;  3  Thomas  Coke,  495.)  Blackstone  modifies  the 
proposition  and  says:  "  When  any  evidence  hath  been  given  the 
jury  can  not  be  discharged  (unless  in  cases  of  evident  necessity) 
till  they  have  given  in  their  verdict."  (4  Black.  Com.  360.) 

One  case  of  necessity  now  recognized  and  admitted  for  the 
discharge  of  a  jury  upon  a  criminal  trial  is  their  inability 
to  agree  upon  a  verdict,  and  therefore  it  is  held  that  a  dis- 
charge for  that  reason  will  not  preclude  a  second  trial,  and 
the  court  will  not,  upon  a  second  trial,  review  the  decision  of 
the  first  as  to  the  existence  of  the  cause  in  the  particular  case 
under  the  circumstances  attending  it.  Doubts  were  at  one  time 
entertained  whether  this  discretion  existed  in  capital  cases,  but 
it  is  now  conceded  in  all  cases  to  the  same  extent  as  in  civil 
actions.  (See  People  v.  Denton,  2  J.  R.  275;  People  v  Olcott, 
2  J.  C.  301;  People  v.  Goodwin,  18  /.  R.  187;  People  v.  Green, 
13  W.  R.  55.)  The  People  v.  Olcott  was  a  case  of  disagree- 
ment of  the  jury,  and  the  decision  of  the  court  goes  no  farther 
than  to  hold  that  a  discharge  of  the  jury  for  that  reason  did  not 
prevent  another  trial.  In  this  case,  Kent,  J.,  approves  the  de- 
cision of  Ch.  J.  Holt,  in  the  case  of  the  two  Kinlocks  (Foster, 
27,)  refusing  to  allow  the  prosecutor  on  finding  his  evidence 
defective  to  withdraw  a  juror  and  says  this  "  was  properly 
deemed  an  unreasonable  and  oppressive  claim  on  the  part  of 
the  prosecutor."  In  the  United  States  v.  Perez,  (9  Wheat.  579,) 
it  was  held  proper  to  discharge  a  jury  because  they  were  unable 
to  agree  in  a  capital  case.  Judge  Story  says  the  power  may 
be  exercised  whenever  in  the  opinion  of  the  court,  "  taking  all 
the  circumstances  into  consideration,  there  is  a  manifest  neces- 
sity for  the  act  or  the  ends  of  public  justice  would  otherwise 
be  defeated."  In  the  People  v.  Goodwin,  Spencer,  Ch.  J.,  says: 
"  Upon  full  consideration  I  am  of  opinion  that  although  the 
power  of  discharging  a  jury  is  a  delicate  and  highly  important 
trust,  yet  that  it  does  exist  in  cases  of  extreme  and  absolute  ne- 
cessity, and  that  it  may  be  exercised  without  operating  as  an 
acquittal  of  the  defendant;"  and  he  applies  the  principle  to  a 
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case  of  a  disagreement  after  a  faithful  and  protracted  effort  to 
agree,  but  he  also  says:  "  I  entirely  concur  in  reprobating  the 
proceeding  of  withdrawing  a  juror  and  subjecting  a  person  to 
a  second  trial  because  the  public  prosecutor  was  not  prepared 
for  trial,"  and  he  approves  the  decision  in  People  v.  Barrett, 
(2  Caines,  304.)  In  the  People  v.  Green,  (13  W.  R.  55,) 
Savage,  Ch.  J.,  refers  to  the  case  of  Barrett,  and  does  not  dis- 
sent from  the  principle  then  decided,  that  the  discharge  of  a 
jury,  because  the  public  prosecutor  was  not  prepared  with  his 
testimony,  was  equivolent  to  an  acquittal.  In  the  People  v.  Ellis, 
(15  W.  R.  371,)  the  rule  appears  to  be  somewhat  relaxed  in 
the  case  of  a  misdemeanor  upon  the  reasoning  of  the  court  in 
Goodwin's  case.  Whether  even  this  modification  was  well 
considered  or  whether  it  should  be  unhesitatingly  adopted,  may 
be  questionable,  but  the  learned  justice  pronouncing  the  opinion 
recognizes  the  rule  in  Barrett's  case,  as  applicable  to  felonies. 
The  case  of  the  United  States  v.  Coolidge,  (2  Gall.  364,)  de- 
cides that  the  court  may  discharge  a  jury  when  a  witness  pre- 
sent at  the  trial  refuses  to  be  sworn.  Such  proceeding  is 
necessary  to  prevent  a  failure  of  justice,  and  the  necessity  has 
not  been  induced  by  any  laches  or  want  of  vigilance  or  mistake 
on  the  part  of  the  prosecutor.  The  People  v.  Barrett  has  never 
been  questioned  and  is  decisive  of  this  case,  expressly  denying 
as  it  does,  after  a  very  full  argument  and  careful  consideration 
the  right  of  the  court  to  discharge  a  jury  because  the  public 
prosecutor  is  unprepared  with  his  evidence,  and  holding  that 
such  discharge  is  equivalent  to  an  acquittal  of  the  defendant. 
Livingston,  J.,  says:  "  To  discharge  a  juror  under  such  circum- 
stances would  be  liable  to  great  abuse  and  oppression,"  and  the 
reasons  why  the  rule  should  be  as  declared  in  that  case  are  very 
briefly  and  clearly  stated  by  the  learned  judge.  See  also  2 
Russell  on  Crimes,  970,  in  which  it  is  said  upon  the  authority 
of  Rex  v.  Wade,  (R.  Sr  M.  C.  C.  86,)  that  if  a  jury  are  sworn, 
and  the  prisoner  is  put  upon  his  trial  before  the  incompetency 
of  a  witness  of  tender  years  for  want  of  proper  instruction  is 
discovered,  although  it  would  have  been  cause  for  putting  off 
the  trial  to  give  an  opportunity  to  instruct  the  witness,  the  judge 
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can  not  discharge  the  jury,  but  should  direct  an  acquittal.  (See 
2  C.  #  H.  Notes,  1st  ed.,  p.  953,  in  note  692.)  I  have  met  with 
no  case  in  which  it  is  intimated  that  a  juror  may  be  withdrawn 
and  a  criminal  trial  arrested,  merely  because  the  prosecutor  is 
unprepared  with  his  evidence  or  has  mistaken  his  case  or 
the  character  of  the  evidence  required  to  support  it,  but  judges 
have  carefully  excluded  this  from  the  list  of  cases  in  which  a  jury 
may  be  discharged.  In  the  case  before  us,  if  the  decision  of  the 
court  upon  the  first  trial  was  right  in  excluding  the  evidence 
offered  by  the  district  attorney,  it  was  simply  a  misapprehension 
of  the  rules  of  evidence  by  the  prosecutor,  and  the  result  was  the 
want  of  the  proper  preparation  for  trial,  and  this  without  fault 
on  the  part  of  the  accused;  and  if  allowable  in  such  a  case  to 
withdraw  a  juror,  it  is  difficult  to  say  in  what  case  it  may  not 
be  done  if  the  prosecutor  finds  himself  unable  to  convict,  but 
can  satisfy  the  court  that  there  is  further  evidence  within  his 
reach  and  which  may  produce  a  conviction,  and  the  trial  of  an 
indictment  may  come  to  be  but  little  more  than  a  series  of  ex- 
periments on  the  part  of  the  prosecution  at  the  expense  of  the 
accused.  It  is  but  proper  to  say  that  the  ruling  of  the  court 
upon  the  offered  evidence  was  erroneous,  but  that  does  not  alter 
the  principle.  The  law  does  not  give  a  right  of  review  on 
criminal  trials  to  the  people,  and  the  district  attorney  can  not 
indirectly  accomplish  what  is  directly  forbidden,  and  least  of 
all  can  he  be  allowed,  upon  an  adverse  decision,  to  arrest  the 
trial  with  a  view  to  a  more  favorable  decision  at  another  term 
or  before  another  tribunal.  The  counsel  for  the  people  in  a 
very  ingenious  argument  sought  to  bring  this  case  within  that 
of  People  v.  Ellis,  by  making  it  a  misdemeanor,  and  insisting 
that  at  common  law  it  was  a  misdemeanor,  and  that,  as  it  was 
not  denominated  a  felony  by  the  statute,  it  was  not  made  such 
by  any  provision  of  law.  Perhaps  upon  a  very  literal  and 
technical  construction  of  the  statute  defining  a  felony,  (2  R.  S. 
702,  §30,)  he  may  be  right.  But  the  intent  was  to  do  away 
with  the  common  law  definition  of  felony  as  entirely  inapplica- 
ble, and  to  substitute  one  which  should  have  significance  and 
be  readily  understood.  (R.  Notes,  3  R  S.  836.)  I  think  that 
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the  clear  intenchnent  and  proper  meaning  of  the  statute  is  to 
declare  all  crimes  (not  expressly  denominated  misdemeanors 
by  statutes  creating  them)  which  are  punishable  by  imprison- 
ment in  the  state  prison,  to  be  felonies.  This  has  been  the 
judicial  interpretation  of  the  provision  and  the  decisions  accord 
with  the  intent  of  the  framers  and  the  general  understanding 
of  the  profession.  (Andrew  v.  Dutrick.  14  W.  R.  31  j  Malcom 
v.  Lorrendge,  13  Barb.  372;  Robinson  v.  Dauchy,  3  id.  20.)  (a.) 
But  be  this  as  it  may,  and  conceding  that  the  learned  counsel 
is  right,  the,  result  is  the  same.  It  matters  but  little  by  what 
name  an  offence  is  known  in  reference  to  the  obsolete  distinc- 
tions of  the  common  law,  so  long  as  the  punishment  is  the  same, 
and  the  resulting  disabilities  the  same,  whether  it  be  called  a 
felony  or  a  misdemeanor.  Call  it  by  which  name  you  please, 
and  the  result  of  a  conviction  for  arson  is  the  infliction  of  an 
infamous  punishment,  and  the  subjecting  of  the  party  to  the  loss 
of  important  civil  rights  and  serious  civil  disabilities,  and  it  is 
in  view  of  consequences  like  this,  that  the  rule  for  which  I 
contend  has  been  established,  and  it  has  been  deemed  better 
that  many  guilty  should  escape  rather  than  one  innocent  man 
should  suffer  punishment  wrongfully.  If  in  ordinary  misde- 
meanors, the  consequences  of  a  conviction  for  which  are  not  so 
serious,  the  rule  of  The  People  v.  Ellis  should  apply,  I  should 
still  be  of  the  opinion  that  in  cases  of  misdemeanor,  punishable 
as  felonies,  a  more  stringent  rule  and  one  better  calculated  to 
protect  a  person  charged  with  crime,  from  oppression  and  an 
unjust  conviction,  should  be  adhered  to.  The  case  would  be 
within  the  reason  of  the  rule  applicable  to  technical  common 
law  felonies  and  therefore  within  the  rule  itself. 

The  decision  of  the  court  below  was  erroneous  and  must  be 
eversed  and  the  defendant  discharged. 

(a)  The  People  v.  Van  Steenbergh,  1  Park.  Cr.  R.  39 


CORRECTION. 


When  it  was  too  late  to  make  the  necessary  correction  in  the  text,  the 
Reporter  learned  that  the  opinion  of  the  court  in  the  case  of  the  People  v. 
Quant  had  been  incorrectly  printed  in  the  copy  furnished  him,  by  the 
omission  of  the  words  "  by  judicial  proceedings  "  after  the  word  "  property  " 
in  the  eleventh  line  on  page  416  of  this  volume.  The  sentence  should  read  as 
follows  :  "  If  the  act  or  any  portion  of  it  is  otherwise  constitutional,  the  viola 
tors  of  such  act  or  portion  may  be  deprived  of  their  property  by  judicial 
proceedings  under  its  provisions,  and  it  will  be  by  due  process  of  law." 


-  \ 


IJVJDEX, 


ASSAULT  AND  BATTERY. 

1.  A  husband  has  no  right  to  beat  his 
wife  or  to  inflict  corporal  punish- 
ment upon  her ;  but  he  may  defend 
himself  against  her,  and  may  re- 
strain her   from  acts   of   violence 
towards  himself  or  towards  others. 
The  Ptople  v.  Winters,  10 

2.  On  the  trial  of  an  indictment  for 
an  assault  and  battery  in  resisting 
the  jailer,  the  prosecutor  must  pro- 
duce the  mittimus,  to  show  that  he 
had   a  legal   right   to   detain  him. 
The  People  v.  Muldoon,  13 

3.  The  principles  by  which  a  jury  are 
to  be  governed,  on  an  indictment 
for  an  assault  and  battery  with  in- 
tent to  commit  murder,  are  the  same 
as   on  an  indictment  for  murder. 
The  People  v.  Vinegar,  24 

4.  Where  the  prisoner  was  the  ag- 
gressor, and  commenced  the  attack 
and  made  use  of  such  weapons,  &c., 
as  were  calculated  to  endanger  life, 
it  was  held  that  malice  would  be 
inferred,  and  that  the  fact  that  the 
prisoner  was  in  the  heat  of  passion, 
would  not  mitigate  the  offence  into 
a  lesser  crime.  ib 

5.  Assault  and  battery,  with  intent  to 
commit  a    rape,    may   be    proved 
without  the  testimony  of  the  person 
injured.     The  People  v.  Batet,      27 


6.  Where  there  is  reason  to  believe 
that  the  person  injured  is  kept  out 
of  the  way  by  the  prisoner  or  his 
friends,  and  the  assault  and  battery, 
&c.,  are  proved   by   persons   who 
heard  the  cries  of  the  woman  and 
witnessed   the  transaction   from   a 
distance,  the  jury  may  infer  the  in- 
tent   from    the    circumstances    as 
proved.  t& 

7.  A  boy  under  fourteen  years  of  age, 
indicted  for  rape,  being  presumed 
to    be   physically    incompetent    to 
commit  the  crime,  can  not  be  con- 
victed  of   an   assault   and  battery 
with    intent    to    commit    a    rape, 
though  he  may  be  convicted  of  a 
simple   assault  and  battery.      The 
People  v.  Randolph,  213 


B 


BAIL. 

1  On  a  motion  to  admit  to  bail,  on  an 
indictment  for  murder,  upon  the 
testimony  taken  before  the  coroner 
and  before  the  grand  jury,  the  de- 
fendants will  not  be  permitted  to 
furnish  further  proof,  either  by 
affidavits  or  oral  testimony,  tending 
to  establish  their  innocence.  The 
People  v.  Hyler,  570 

2.  The  court  in  all  cases,  capital  or 
otherwise,  exercises  it  discretionary 
powers  to  admit  to  bail,  when  upon 
examination  of  the  testimony  underv 
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which  the  accused  is  held,  the  pre- 
sumption of  guilt  is  not  strong ;  and 
the  court  is  particularly  called  upon 
to  bail  in  all  cases,  where  the  pre- 
sumptions are  decidedly  in  favor 
of  the  innocence  of  the  accused,  it 


BIGAMY. 

1.  Bigamy  is  not  punishable   as  an 
offence  against  this  state,  unless  the 
second  marriage  took  place  within 
the  territorial  limits  of  this  state. 
The  People  v.  Mother,  195 

2.  Where  the  prisoner  married  a  wife 
in  Pennsylvania,  and  lived  with  her 
in  that  state  for  several  years,  and 
then  left  her  and  went  to  Canada, 
and  there  married  another  woman 
and  came  to  reside  with  her  in  this 
state,  his  wife  being  still  living  in 
Pennsylvania,  it  was  held  that  the 
bigamy  complained  of  was  not  an 
offence  against  the  laws  of  this  state 
and  the  prisoner  was  acquitted,     ib 

3.  The  statutory  provision  (2  R.  S. 
688,    $  10)    merely    regulates    the 
venue  or  place  of  trial,  and   does 
not  enlarge  the  jurisdiction  of  the 
:  state  courts.  ib 


BILLS  OF  EXCEPTIONS. 

1.  Bills  of  exceptions  in  criminal 
cases  where  unknown  to  the  com- 
mon law.  They  are  given  by  stat- 
ute, and  their  office  is  to  bring  up 
for  review  questions  of  law  decided 
at  the  trial.  They  are  limited  to 
exceptions  taken  on  the  trial  of  the 
main  issue,  and  are  not  available 
as  to  decisions  made  on  the  trial  of 
preliminary,  or  collateral  questions. 
\Vynehamer  v.  The  People,  377 

Decisions  made  on  a  motion  to 
•quash  an  indictment  on  the  grounds 
of  irregularity  in  organizing  the 
grand  jury,  and  on  the  trial  of  an 
issue  joined  on  a  challenge  to  the 
array  of  jurors,  are  not  reviewable 
on  a  bill  of  exceptions.  ib 


BLASPHEMY. 

1  A  prisoner  can  not  be  convicted  on 
an  indictment  for  blasphemy,  on 
his  mere  confession  made  out  of 
court,  that  he  had  made  use  of  the 
woris  charged  in  the  indictment; 
the  prosecutor  must  also  show  that 
an  offence  had  been  committed,  or 
that  blasphemous  words  had  actu- 
ally been  uttered. 

Intoxication  is  no  excuse  on  an  in- 
dictment for  blasphemy.  The  People 
v.  Porter,  14 


BURGLARY. 

1.  Where,  on  a  trial  for  burglary,  the 
articles  of  property  alleged  to  have 
been     burglariously     stolen     were 
found  in  the  possession  of  M.,  an 
alleged  accomplice  of  the  prisoner, 
and  were  brought  to  the  prosecutor 
and  identified  by  him,  proof  of  the 
confession  of  the  prisoner  that  he 
and  M.   went  to  the  house  of  the 
prosecutor  together,   and  that  the 
prisoner  waited  without  while  M. 
entered  the  house  through  the  win- 
dow and  stole  the  articles,  and  that 
they  then  went  away  together,   is 
sufficient  evidence  of  the   identity 
of  the  articles  and  the  guilt  of  the 
prisoner.     The  People  v.  Boujd,  11 

2.  Where  two  persons  acted  in  con- 
cert in  planning  and  executing  a 
burglary,  and  one  of  them  entered 
the  house  and  brought  out  the  pro- 
perty while  the  other  waited  on  the 
outside,  both  were  held  to  be  guilty 
of  a  breaking  and  entering.  ib 

3.  A  person  indicted  for  burglary  in 
breaking  and   entering,    &c.,   with 
intent  to  steal,  and  then  and  there 
stealing,  &c.,  may  be  acquitted  of 
the  burglary  and  convicted  on  the 
same  count  for  the  simple  larceny. 
The  People  v.  Snyrfer,  23 

4.  On   a   trial   for  burglary,  it  is  no 
valid  objection  to  evidence  tending 
to  characterize  the  burglarious  in- 
tent of  the   acts  charged,  that  the 
circumstances  offered  to  be  proved, 
would,   upon   the  trial  of  another 
and  distinct   offence,  tend  to   con- 
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vict  the  prisoner  of  such  latter 
charge  ;  but  the  intent  with  which 
the  prisoner  entered  may  be  deter- 
mined by  proof  of  circumstances 
tending  to  show  a  felony  committed 
in  an  adjoining  store.  Osborne  v. 
The  People,  583 

5.  On  the  trial  of  an  indictment  for 
burglary,  it  is  not  sufficient  to  prove 
that  the  goods  of  the  prosecutor 
alleged  to  have  been  burglariously 
taken  from  his  barn,  were  carried 
away  from  the  barn  in  the  night  by 
the  defendant,  and  were  subse- 
quently found  in  his  possession ; 
but  the  prosecutor  must  also  prove 
that  the  barn  was  broken  open  and 
the  goods  stolen.  Such  facts  shoiild 
be  proved  by  the  testimony  of  the 
person  in  the  immediate  possession 
of  the  barn  and  the  goods,  or  a 
satisfactory  excuse  should  be  given 
why  he  is  not  called  as  a  witness. 
The  People  v.  Caniff,  586 


c 

CERTIORARI. 

1.  Form  of  a  writ  of  certiorate  to  re- 
move a  cause  from  the  Oyer  and 
Terminer  to   the    Supreme   Court, 
after  verdict  and  before   sentence, 
pursuant  to  2  R.  S.  736,  $  27,  and 
of  the  certificate  on  which  the  same 
may   be  allowed   under  §  23.     The 
People  v.  Thurston,  49 

2.  Form  of  an  allegation  of  dimimi- 
tion — certiorari    issued    thereon, — 
return  thereto, — joinder    in  error, 
&c. — demurrer  to  joinder  and  join- 
der in  demurrer.     McGuire  v.   The 
People,  148 

3.  Forms  of  a  writ  of  certiorari  to 
bring  up  the  proceedings  and  judg- 
ment from  a  court  of  Special  Ses- 
sions, and  of  return  thereto,  and  of 
warrant  to  bring  the  accused  before 
a  magistrate.     The  People  v.  Benja- 
min, 201 

4.  Error,    committed    by  a  criminal 
court    having   jurisdiction    of   the 


offence  and  of  the  person  of  the 
prisoner  can  not  be  re-examined  on 
habeas  corpus.-  whether  the  error  oc- 
curred at  the  trial  or  is  alleged  to 
exist  in  the  judgment  rendered,  the 
only  remedy  is  by  certiorari  or  writ 
of  error.  The  People  v.  Cavanagh, 

(ioO 

5.  Forms  of*writ  of  cerliorari  to  re- 
move decision  on  habeas  corpus,  and 
of  return  thereto,  including  petition 
for  habeas  corpus,  return  and  tra- 
verse, and  decision.  ib 

See  HABEAS  COKPUS. 


CHALLENGE  OF  JURORS. 

1.  It  is  not  good  ground  of  challenge 
to   the    array,   that  the   jury  was 
drawn  and  the  panel  certified  by  the 
deputy  clerk,  instead  of  the  clerk, 
who   was  absent.      The  People  v. 
Fuller,  16 

2.  It  is  not  a  good  ground  of  chal- 
lenge to  a  juror  for  principal  cause, 
that  he  had  expressed  his  opinion 
hypothetically.  ib 

3.  Where  a  juror  is  challenged  for  the 
favor,  and  triers  are  appointed,  the 
juror  himself  may   be   sworn  as  a 
witness  before  them,  to  state  or  ex- 
plain  any  facts  which  do  not  im- 
peach his  character  or  his  motives. 

ib 

4.  Where   a  justice   of  the   Supreme 
Court  had  made  an  order  for  sum- 
moning 24   additional  jurors,    and 
after  the   drawing  of  the   first    36 
jurors,  and  before  the  drawing  of 
the    additional   24  jurors,   the    old 
jury  list  had  been  destroyed,  as  re- 
quired by  law,  and  a  new  jury  list 
had  been  substituted,  and  it  hap- 
pened  that  one    of  the  24  persons 
last  drawn    had    been  previously 
drawn   as  one  of  the  36  jurors,  so 
that  in  fact  only  23  additional  jurors 
had  been  drawn,  on   challenge  to 
the  array  for  that  cause,  the  chal- 
lenge was  overruled   by  the   Oyer 
and  Terminer.   The  People  v.  Thurs- 
ton, 49 
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5.  On  the  trial   of  an  indictment  at 
the  Oyer  and  Terminer,  for  murder, 
after  eleven  jurors  had  been  drawn 
and  sworn,   the    next  juror  drawn 
was  challenged  for  favor,  and  the 
two   jurors   first  admitted,    having 
been   sworn  as   triers  and  having 
heard  the  evidence,  the  argument 
of  counsel   and   the  charge  of  the 
court,    after   consultation    reported 
to  the   court   that  they  could   not 
agree  in  deciding  upon  the  chal- 
lenge; it  was  held,  that  the  challenge 
must  be  retried  and  the   court  se- 
lected the  third  and  fourth  jurors 
to   act  as   triers   for  that  purpose. 
The  People  v.  Derrick.  230 

6.  Suggestions  as  to  the  practice  on 
challenges  for  principal   cause  and 
for  favor,  and  as  to  the  proper  mode 
of  selecting  triers  and  deciding  upon 
their  competency.  ib 

1.  Where  a  juror,  on  being  called,  is 
challenged  on  the  ground  of  his 
having  formed  or  expressed  an 
opinion  as  to  the  guilt  of  the  pri- 
soner, such  juror  may  be  examined 
as  a  witness  for  the  purpose  of  sus- 
taining the  challenge.  The  People 
v.  Christie,  579 

8.  A  juror  when  examined  as  a  wit- 
ness for  the  purpose  of  sustaining  a 
challenge  to  the  favor,  will  not  be 
excused  from  answering  whether  he 
has  any  prejudice  or  bias  against  a 
religious  sect,  on  the  ground  that 
such  answer  would  disgrace  him. 

16 

l>.  Where  on  the  trial  of  several  de- 
fendants on  an  indictment  for  a 
riot,  it  appeared  that  a  secret  society 
had  been  organized  for  the  purpose 
of  repressing  the  class  or  sect  to 
which  the  defendants  belonged,  it 
was  held  to  be  competent  to  require 
a  witness,  who  had  been  called  and 
has  testified  011  the  part  of  the  pro- 
secution, to  answer  on  his  cross-ex- 
amination, whether  he  was  a  mem- 
ber of  such  secret  society.  ib 

10.  Under  the  statutes  of  the  state  of 
New  York,  the  people,  in  a  criminal 
prosecution,  are  entitled  to  two  per- 
emptory challenges.  The  People  v. 
Cani/,  586 


11.  Where  a  juror  lias  been  challenged 
for  favor  and  evidence  of  circum- 
stances in  support  of  the  challenge 
has  been  received  and  submitted  to 
the  triers  without  objection,  it  be- 
longs to  the  triers  and  not  to  the 
court  to  decide  whether  the  juror 
stands  indifferent  between  the  par- 
ties; and  in  siich  case  the  court,  in 
charging  the  triers,  should  not  in- 
struct them  how  they  ought  to  find 
on  that  point.  Per  WEIGHT,  J.  at 
the  Oyer  and  Terminer.  The  People 
v.  McMahon,  6&) 


CHARACTER. 

1.  In  cases  not  free  from  doubt,  the 
jury  are  at  liberty  to  consider  the 
prisoner's  previous  good  character  ; 
but  such  a  defence  is  not  available 
where  the  guilt  of  the  accused  is 
clearly  established.  The  People  v. 
Hammill,  223 


COMMITM.C.  AT. 
See  JUDGMENT 

COMMON  LAW. 

1.  So  nmch  only  of  the  common  law 
of  England  was  in  force  in  the  col 
ony,  on  the  19th  day  of  April,  1775, 
as  was  applicable  to   our  circum- 
stances and   condition.     The  People 
v.  Randolph,  174 

2.  The  principles  of  the  common  law 
are    the    same    under  all  circum- 
stances ;  but  its  rules,  or  the  results 
of  the  application  of  the  principles, 
will  vary  with  the  facts  to  which  it 
is  applied,  or  the  conditions  under 
which  the  application  is  made.       ib 

CONFESSION. 

See  BURGLARY. 
BLASPHEMY. 
ENTRY  OF  JUDGMENT. 
JUDGMENT. 
EXCEPTIONS. 
BILL  OF  EXCEPTIOKH. 
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CONVICTION 
See  JUDGMENT. 

COURT  OF  SESSIONS. 

1.  On  the  trial  of  an  indictment  in 
the  court  of  Sessions,  the  county 
judge,  presiding  at  the  trial,  can  not 
be  sworn  and  examined  as  a  wit- 
ness ;  he  can  not  act  at  the  same 
time  in  the  capacity  of  both  judge 
and  witness.  The  People  v.  Miller, 

197 


E 


EVIDENCE. 

1.  Where  on  a  trial  for  burglary,  the 
articles  of  property  alleged  to  have 
been    burglariously     stolen     were 
found  in  the  possession  of  M.,  an 
alleged  accomplice  of  the  prisoner, 
and  were  brought  to  the  prosecutor, 
and  identified  by  him,  proof  of  the 
confession  of  the  prisoner  that  he 
and  M.    went  to  the  house  of  the 
prosecutor  together,    and   that  the 
prisoner  waited  without  while  M. 
entered  the  house  through  the  win- 
dow and  stole  the  articles,  and  that 
they  then  went  away   together,  is 
sufficient  evidence  of  the  identity 
of  the  articles  and  of  the  guilt  of 
the  prisoner.     The  People  v.  Boujet, 

11 

2.  A  prisoner  can  not  be  convicted  on 
an  indictment  for   blasphemy,  on 
his  mere  confession  made   out  of 
court,  that  he  had  made  use  of  the 
words  charged  in  the  indictment ; 
the  prosecutor  must  also  show  that 
an  offence  had  committed,  or  that 
blasphemous    words  had    actually 
been  uttered.     The  People  v.  Porter, 

14 

3.  On  the  trial  of  an  indictment  for 
forgery,  where  the  witnesses  dis- 
agree as  to  the  genuineness  of  the 
signature,  comparison  of  hands  is 
admissible,  and   the  prisoner  may 
prove  by  the  cashier  of  a  bank  or 


others,  who  are  in  the  habit  of 
examining  signatures  with  a  view 
to  detect  forgeries,  that  the  instru- 
ment alleged  to  be  forged  is  not 
a  simulated  hand.  The  People  v. 
Hewett,  20 

4.  On  the  trial  of  an  indictment,  the 
counsel  for  the  prosecution  has  the 
right  to  introduce  in  evidence  the 
examination  of  the  prisoner  taken 
before  the  committing  magistrate, 
although  it  appears  by  such  exam- 
ination  that  no   confessions    were 
made  by  the  prisoner,  and  that  he 
refused  to  answer  or  to  give  any 
account  of  the  transaction  in  ques- 
tion.    The  People  v.  Hanker,         2(J 

5.  On  the  trial  of  an  indictment,  it  is 
competent  for  the  public  prosecutoi 
to  prove,  by  parol,  what  the  pris- 
oner testified   to    on  a    complaint 
made  by   him  before   a  magistrate 
against  a  third  person.     The  People 
v.  Burns,  34 

6.  Where  it  appeared  that  such  com- 
plaint   was    made,    and    evidence 
given  by  the  prisoner  against  others 
concerned  in  the  commission  of  the 
crime,  on  the   advice  of  his  step- 
father, and  on  the  assurance  that 
he   would  be  admitted  as  "  state's 
evidence,"  it  was  held  the  evidence 
oxight  not  to   be  excluded  on  the 
ground   of  admissions  obtained  by 
inducements.  t'6 

7.  On  the  trial  of  an  indictment  for 
murder,  a  witness  called  in  behalf 
of   the   prisoner,   testified    on  the 
cross-examination  that  the  prisoner 
became  attached  to   a  lady  while 
she  was  staying  at  the  house  of  his 
father,  and  that  she  became  preg- 
nant at  that  time  and  during  her 
stay  there,  it  was  held  incompetent 
for  the  prosecution  to  prove  further 
by  the    witness   that  the    witness 
knew  the  prisoner  was  charged  with 
the  seduction,  and  that  the  witness 
heard  of  it  within  a  few  days  after 
the  young   lady  left ;    and   where 
such  evidence   had  been  admitted 
at  the  Oyer  and  Terminer,   a  new 
trial   was  granted.     The   People   v. 
Thurtton,  49 

8.  Where  on  an  indictment  for  forgery 
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under  2  R.  S.  761,  §  36,  the  intent 
charged  is,  to  defraud  the  bank  by 
which  the  counterfeit  bills  purport- 
ed to  have  been  issued,  it  is  com- 
petent for  the  public  prosecutor,  on 
the  trial,  to  prove  by  parol  evidence, 
the  existence  of  the  bank  and  the 
fact  of  its  issuing  bills,  without  pro- 
ducing an  authenticated  copy  of  its 
charter.  The  rule  of  evidence  is 
the  same,  whetherthe  intent  charged 
be  to  defraud  the  bank  or  to  defraud 
a  third  person.  The  People  v.  Chad- 
wick,  163 

9.  On  a  trial  for  an  assault  and  battery 
before  a  court  of  Special  Sessions,  a 
former  trial  and  sentence  can  not  be 
given  in  evidence  under  the  plea  of 
not  guilty.     The  People  v.  Benjamin, 

201 

10.  Under  the  plea  of  not  guilty,  the 
defendant  can  only  give  in  evidence 
whatever  negatives  the  allegations 
in  the  indictment  or  complaint,  and 
matters   of  excuse  or  justification. 

ib 

11.  A   conviction  before   a  court   of 
Special  Sessions  must  be  proved  by 
the  record  of  conviction,  or  a  duly 
certified  copy  thereof,   if  a  record 
has  been  filed ;  and  secondary  evi- 
dence of  a  conviction  can   not   be 
received,  unless  it  is  shown  that  no 
record  of  conviction  has  been  filed. 

ib 

12.  Where  a  person  charged  to  have 
been  murdered  by  poison,  expressed 
during  his  last  illness,  his  opinion 
that  lie  should   not   live,  but  was 
encouraged  by  his  attending  physi- 
cian to  believe  that  he  would  recover, 
his  statements  made   immediately 
thereafter  were  held  not  to  be   ad- 
missible evidence  as  dying  declara- 
tions. Per  HARKIS,  J.   The  People  v. 
Robinson,  235 

13.  Very  soon   after  the  drinking  of 
the  supposed  poison,  the  deceased 
was  asked  how  he  felt   "after  that 
glass  of  beer,  "  held,  that  his  answer 
"  that  he  did  not  feel  comfortable  " 
was    competent   evidence,   though 
made  in  the  absence  of  the  prisoner. 
Per  HARRIS,  J.  ib 


14.  \Vhere  it   appeared  that   a  third 
person  had  drank  with  the  deceased 
at  the  same  time  he  was  supposed 
to  have  been  poisoned,  of  the  same 
beverage  and   administered  by  ih« 
same   person,    and  had   died  soon 
afterwards,  the  court  permitted  evi- 
dence to  be  given  that  arsenic  was 
found  in  the  stomach  of  such  per- 
son, and   that   she   died  from   the 
effects  of  that  poison.     Per  HARRIS, 
J.  ib 

15.  On  &  trial   for  burglary,  it  is   no 
valid  objection  to  evidence  tending 
to  characterize   the  burglarious  in- 
tent of  the  acts   charged,  that  the 
circumstances  offered  to  be  proved, 
would,  upon  the   trial  of  another 
and  distinct  offence,  tend  to  convict 
the  prisoner  of  such  latter  charge ; 
but  the  intent  with  which  the  pris- 
oner entered  may  be  determined  by 
proof  of  circumstances  tending  to 
show   a    felony   committed    in    an 
adjoining    store.      Osborne  v.    The 
People,  5S3 

16.  On  a  trial   of  an  indictment  for 
burglary,  it  is  not  sufficient  to  prove 
that  the   goods   of  the   prosecutor 
alleged  to  have  been  burglariously 
taken  from  his  barn,  were  carried 
away  from  the  barn  in  the  night  by 
the    defendant,    and    were    subse- 
quently found   his  possession,  but 
the  prosecutor  must  also  prove  that 
the  barn  was  broken  open  and  the 
goods  stolen.     Such  facts  should  be 
proved   by   the   testimony   of    the 
person  in  the  immediate  possession 
of  the   barn  and  the  goods,  or  a 
satisfactory  excuse  should  be  given 
why  he  is  not  called  as  a  witness. 
The  People  v.  Canijff,  586 

17.  Where  incompetent  evidence  has 
been   received    without    objection, 
under  a  misapprehension,  on  both 
sides,  as  to  the  facts  on  which  its 
admissibility  depended,  a  motion  to 
strike  out  such   evidence   may   be 
made  at  any  subsequent  stage  of  the 
trial,   when  facts   shall  have   been 
proved,   which  render  it  incompe- 
tent.     The  People  v.  McMahon, 

18.  On   the   trial  of  a  party  for  the 
murder  of  his   wife,    where  it  ap- 
peared  that  the  prisoner  was  ex- 
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amined  as  a  witness  before  the 
coroner's  inquest,  and  that  he  had 
been  previously  arrested  for  the 
murder,  by  a  constable,  without 
warrant,  and  was  tinder  arrest  at 
the  time  of  his  examination  as  a 
witness,  though  the  fact  of  his 
arrest  was  not  known  to  the  coron- 
er, but  was  a  separate  and  inde- 
pendent proceeding,  it  was  held 
competent  to  prove  what  the  pris- 
oner testified  to,  before  the  coroner's 
jury.  The  People  v.  McMahont  663 

19.  Evidence  given  under  such  cir- 
cumstances will  be  deemed  voluntary 
because  the  witness  has  the  right  to 
refuse  to  answer  any  question  tend- 
ing to  criminate  himself.  ib 


See  CHARACTER, 

FALSE  PRETENCES. 


FALSE  PRETENCES. 

1.  In  an  indictment  for  obtaining 
property  by  false  pretences,  it  is 
sufficient  to  allege  that  the  property 
was  delivered  to  and  obtained  by  the 
defendant  by  means  of  the  false 
pretences  particularly  stated  and 
negatived,  without  setting  forth 
whether  the  property  was  so  obtain- 
ed by  a  sale  or  bailment  or  other- 
wise ;  and  on  the  trial,  under  such 
an  indictment,  it  is  competent  to 
prove  in  what  manner  the  property 
was  obtained,  whether  by  sale,  or 
bailment  or  in  any  other  way. 
Skiff  v.  The  People,  139 

i  Where,  in  such  a  case,  the  indict- 
ment charged  the  pretence  of  own- 
ing two  pieces  of  land,  in  the  town 
of  Easton  in  the  county  of  Washing- 
ton, designating  them  as  the  "home 
farm,"  or  place,  and  the  "  Van 
Schaack  farm,"  the  description  was 
held  to  be  sufficiently  definite.  ib 

9.  Where  the  property  was  obtained 
on  credit,  and  the  person  parting 


with  the  property  was  to  receive  a 
note  payable  at  a  bank,  on  which 
he  could  get  the  money,  it  was 
held  to  be  competent  for  the  public 
prosecutor  to  prove  that  the  note 
was  not  paid,  though  the  fact  that 
the  note  was  not  paid,  was  not 
alleged  in  the  indictment.  ib 

4.  It  is  not  necessary  to  negative  all 
the  pretences  in  an  indictment  for 
such  an  offence,   nor  to  prove  all 
that  are  negatived  to  be  false.        t'6 

5.  Whether     the     prosecutor    used 
ordinary   prudence    and  diligence, 
in  inquiring  into  the  truth  of  the 
pretences,  and  whetherthe  pretences 
were  sufficient  to  deceive,  are  ques- 
tions of  fact  for  the  jury.  ib 

6.  Where  it  appeared  that  the   false 
pretences  were  made,  and  the  pro- 
perty obtained  by  them  was  deliv- 
ered in  the  county  of  Washington, 
that   was  held    to   be    the  proper 
county  for  the  trial  of  the  offence, 
though  it  appeared  that  by  agree- 
ment of  the  parties  the  note  given 
for  the  property  was  not  made  and 
delivered  till  a  subsequent  time  and 
in  a  different  county.  ib 

7.  On  the  trial  of  an   indictment  for 
obtaining  an  endorsement  of  a  note 
by  false  pretences,  it  is  proper  for 
the  prosecxitor  to  state,  as  a  witness, 
what  influence   the  representations 
of  the  defendant  had  upon  him,  by 
way  of  inducing  him  to  endorse  the 
note.     The  People  v.  Miller,        197 

8.  Where,  on  such  trial,  it  had  been 
charged  in  the  indictment  and  was 
proved  on  the  trial,  that  the  defend- 
ant obtained   the   endorsement  by 
representing,   among  other  things, 
that   all   his   last  year's  debts  had 
been  settled  and  paid,  it  was  held 
that  such  representations  could  not 
be  shown  to  be  false,  by  proving  a 
specific  indebtedness  existing  at  the 
time,  unless  the  existence  of  such 
specific     indebtedness     had    been 
alleged  in  the  indictment.  ib 


FELONY. 
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FORGERY. 

1.  On  the  trial  of  an  indictment  for 
forgery,  where  the  witnesses  disa- 
gree as  to  the   genuineness  of  the 
signature,  comparison   of  hands  is 
admissible,   and  the  prisoner  may 
prove  by  the  cashier  of  a  bank  or 
others,  who  are  in  the  habit  of  ex- 
amining signatures  with  a  view  to 
detect  forgeries,  that  the  instrument 
alleged  to  be  forged  is  not  a  simula- 
ted hand.      The  People  v.  Hewit,   20 

2.  Forging  a    receipt  for  a   note   of 
hand,  which  when  paid  will  be  in 
full,  &c.,  does  not  come  within  the 
provisions  of  "  the  act  to   prevent 
forging  and  counterfeiting,"  passed 
April   2,    1813,   but  it  is  a  misde- 
meanor at  common  law.   The  People 
v.  Hoag,  36 

3.  Where,  in   an  indictment  for  for- 
gery, under  2  R.  S.  7C1,  $  36,  the 
intent  charged  is,   to   defraud  the 
bank  by  which  the  counterfeit  bills 
purported  to  have  been  issued,  it 
is  competent  for  the  public  prose- 
cutor, on  the  trial,  to  prove  by  parol 
evidence,  the  existence  of  the  bank 
and  the  fact  of  its  issuing  bills  with- 
out    producing    an     authenticated 
copy   of  its  charter.     The  rule  of 
evidence  is  the  same,  whether  the 
intent  charged   be  to  defraud  the 
bank  or  to  defraud  a  third  person. 
The  People  v.  Chadurick,  163 

FORMER  TRIAL. 
Ste  NEW  TRIAL. 
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HABEAS  CORPUS. 

1.  Error   committed    by    a    criminal 
court  having  jurisdiction  of  the  of- 
fence,   and   of    the  person   of    the 
prisoner  can  not  be  reexamined  on 
habeas   corpus;    whether  the   error 
occurred  at  the  trial  or  is  alleged  to 
exist  in  the  judgment  rendered,  the 
only  remedy  i.°  by  certiorari  or  writ 
error.   The  People  v.  Cavanagh,    650 

2.  Though,    in    such    cases,    matters 
anterior  to  the  judgment  can  not 


be  reexamined  on  habeas  corpus,  yet 
the  officer  may  discharge  for  reasons 
arising  subsequent  to  the  judgment, 
such  as  the  expiration  of  the  tenn 
of  imprisonment,  the  payment  of  the 
fine  imposed,  a  reversal  of  the  judg- 
ment or  an  executive  pardon.  it 

3.  Where  the  imprisonment  is  under 
process  valid  on  its  face,  it  will  be 
deemed  prima  facie  legal,  and  the 
prisoner  must  assume  the  burthen 
of  proving  its  in  validity  by  showing 
a  want  of  jurisdiction.  ib 

4.  Error,  irregularity,  or  want  of  form 
is    no   ground   for    discharging  on 
habeas   corpus,    nor   is   any   defect 
which  may  be  amended  or  remedied 
by  further  entry,  or  by  motion,     ib 

5.  Where,    on   habeas   corpus,   it  be- 
comes   material   to   know   of  what 
particular  misdemeanor  the  prisoner 
was  convicted,  in  order  to  determine 
whether  the  commitment  was  legal, 
resort  may  be  had  to  the   record, 
if  one  has  been  made  up  and  filed, 
and  if  not,  to  the  indictment  upon 
which  he  was  tried  and  convicted, 
and    to   which    the   entry   in    the 
minutes  refers.  ib 

6.  It  forms  no  ground  for  a  discharge 
on  habeas  corpus,  that  the  court  of 
Oyer  and  Tenniner  erred  in  sentenc- 
ing a  prisoner  convicted  of  a  mis- 
demeanor, to  imprisonment  in  the 
county  jail,  instead  of  the  penitenti- 
ary, ib 

1.  Forms  of  writ  of  certiorari  to  re- 
move decision  on  habeas  corpus, 
and  of  return  thereto,  including 
petition  for  habeas  corpus,  return 
and  traverse  and  decision.  ib 


HUSBAND  AND  WIFE. 

.  A  husband  has  no  right  to  beat  his 
wife,  or  to  inflict  corporal  punishment 
upon  her,  but  he  may  defend  him- 
self against  her,  and  may  restrain 
her  from  acts  of  violence  towards 
himself  or  towards  others.  The 
People  v.  Winters,  10 
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INDICTMENT. 

1.  In  alleging  the  commission  of  per- 
jury, the  day  laid  in  the  indictment 
is  not  material,  and  the  offence  may 
be  proved  to  have  been  committed 
on  any  other  day  before  or  after  the 
time  laid.     The  People  v.  Hoag,     9 

2.  In  setting  out  the  proceedings  of  a 
court  of  inferior  or  limited  jurisdic- 
tion, the  indictment  should  always 
state  enough  to    show    that  such 
court  had  jurisdiction  of  the  case. 
The  People  v.  Cook,  12 

3.  It  is  not  sufficient  in  a  indictment, 
to  describe  the  property  stolen  as 
"  sixty  dollars  in  bank  bills  current 
money,  of  the  value  of  sixty  dol- 
lars" or  "bank  bills,  being  current 
money  of  the  sta£e  of  New  York  of 
the  value   of  sixty  dollars."     The 
number  of  bills   stolen   should  be 
stated.     Low  v.  The  People,  37 

4.  After  pleading  not  guilty  to  an  in- 
dictment for  murder,  and  before  the 
empaneling  of  a  jury,  an  objection 
was  made  in  behalf  of  the  prisoner, 
that  the  caption  of  the  indictment 
erroneously  described  Israels.  Hoyt, 
one   of  the  justices   who  held  the 
court  at  which  the  indictment  was 
found  as  "  one  of  the  justices  of  the 
peace  in  and  for  the  county  of  T' 
and   that  by   the  constitution   and 
laws  of  this  state,  a  justice  of  the 
peace  was  a  town  and  not  a  county 
officer,  but  the  objection  was  over- 
ruled by  the  Oyer  and   Terminer 
The  People  v.  Thurston,  J 

5.  In  an  indictment  for  obtaining  pro- 
perty by  false  pretences,  it  is  suffi- 
cient to   allege   that  the   property 
was   delivered  to  and  obtained  b) 
the  defendant  by  means  of  the  fals 
pretences   particularly   stated    and 

v  negatived,  without  setting  forth 
whether  the  property  was  so  ob 
tained  by  a  sale  or  bailment  o 
otherwise,  and  on  the  trial  unde 
such  an  indictment,  it  is  competen 
to  prove  in  what  manner  the  pro 
perty  was  obtained,  whether  by  sale 

VOL.  IL 


or   bailment  or  in  any  other  way. 
Skiff  v.  People,  139 

i.  Where  in  such  a  case,  the  indict- 
ment charged  the  pretence  of  own- 
ing two  pieces  of  land  in  the  town 
of  Easton  in  the  county  of  Washing- 
ton, designating  them  as  the  "  home 
farm,"  or  place  and  the  "  Van 
Schaack  farm,"  the  description  was 
held  to  be  sufficiently  definite,  ib 

7.  It  is  not  necessary  to   negative  all 
the  pretences  in  an  indictment  for 
such  an  offence,'  nor  to  prove  all 
that  are  negatived  to  be  false.        ib 

8.  Forms   of  an  indictment  for  kid- 
napping, with  intent  to  sell,  under 
section  28  of  2  R.  S.   664,  and  of 
an  indictment  for  inveigling  a  per- 
son of  color  and  selling  him  as  a 
slave    under    section    32,    and    of 
demurrer  and  joinder  in  demurrer. 
The  People  v.  Merrill,  590 


INSANITY. 

,  Every  person  is  presumed  to  be 
sane  till  the  contrary  appears.  The 
People  v.  Kirby,  28 

.  It  is  a  defence  to  an  indictment  for 
crime,  that  the  act  complained  of 
was  done  under  an  insane  impulse, 
which,  at  the  time,  destroyed  the 
capacity  to  distinguish  between 
right  and  wrong.  The  People  v. 
Sprague,  43 

.  On  the  trial  of  an  indictment  for 
robbing  a  female  of  her  »hoe,  in 
day  light,  in  the  public  street  of  a 
city,  it  being  proved  that  the  ac- 
cused had  been,  for  several  years, 
and  ever  since  an  injury  to  his  head, 
which  it  was  supposed  had  affected 
his  brain,  in  the  habit  of  taking  the 
shoes  of  females,  wherever  he  could 
find  them,  and  secreting  them  with- 
out any  apparent  object  for  so 
doing,  and  that  insanity  was  a 
hereditary  disease  in  the  family  of 
the  prisoner  on  the  side  of  his 
mother,  with  other  circumstances 
tending  to  establish  monomania, 
after  hearing  the  testimony  of  emi- 
nent medical  men  on  the  subject, 
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the  prisoner  was  acquitted  on  the 
ground  of  insanity.  ib 

4.  On  a  trial  involving  an  inquiry  as 
to  the  sanity  of  a  prisoner,  a  medi- 
cal witness  can  not  be  permitted  to 
give  his  opinion  on  the  case,  or  on 
the  question  of  guilt,  but  only  on 
the  question  of  sanity.    Per  SHANK- 
LAND,  J.     The  People  v.   Thurston, 

49 

5.  Nor  can  a  medical  witness  be  per- 
mitted to  give  his  opinion  on  the 
prisoner's    sanity,    where    he    has 
heard  only  part  of  the  evidence  on 
the   subject,    and  his   opinion   has 
been  formed  on   such   part  of  the 
evidence.     Per  SHANKLAND,  J.       ib 

6.  A  medical   witness  may   give  his 
opinion  on  a  hypothetical  statement 
of  facts,  and  it  will  be  for  the  jury 
to  judge  whether  the  supposed  facts 
so  stated  correspond  with  the  facts 
as  proved.     Per  SHANKLAND,  J.      ib 

V.  Opinions  of  eminent  medical  wit- 
nesses upon  the  subject  of  insanity, 
with  their  statements  of  the  symp- 
toms and  evidence  of  insanity,  and 
of  the  causes  which  produce  it.  ib 

B.  Rules  and  directions  to  govern  a 
jury  on  trial  of  the  question  of  pre- 
sent insanity,  on  an  indictment  for 
murder.  The  People  v.  Lake,  215 

9.  Symptoms  of  poisoning  by  arsenic 
described  by  physicians,  with  their 
opinions  on  the  subject  of  insanity 
set  forth  in  the  evidence.  The 
People  v.  Robinson,  235 


Sec  INTOXICATION. 


INTOXICATING    LIQUORS. 

1.  It  is  not  a  misdemeanor  under  the 
statute,  for   an   innkeeper   to    sell 
spirituous  liquors   to  be  drank  on 
the  premises  on  Sunday,  to  persons 
not  lodgers  or  travelers.     Van  Zant. 
v.  The  People,  168 

2.  The  act  entitled   "  an  act  for  the 


prevention  of  intemperance,  pauper- 
ism and  crime,"  passed  April  9, 
1855,  so  far  as  it  prohibits,  the  sale 
of  intoxicating  liquors  to  be  drank  as 
a  beverage,  is  in  conflict  with  that 
portion  of  art.  1,  sec.  6,  of  the  state 
constitution,  which  declares  that  no 
person  shall  be  deprived  of  proper- 
ty without  due  process  of  law,  and 
is  therefore  void.  Justice  ROCK- 
WELL dissenting.  The  People  v. 
Toynber,  229 

3.  So  much  of  the  first  section  of  the 
act,   as   declares    that    intoxicating 
liquor  shall  not  be  sold  or  kept  foi 
sale,  or  with  intent  to  be  sold,  ex- 
cept  by   the   persons   and   for  the 
special  uses  mentioned  in  the  act : — 

So  much  of  sections  6,  7,  10  and  12, 
as  provides  for  its  seizure,  forfeiture 
and  destruction  : — 

So  much  of  16th  section  as  declares 
that  no  person  shall  maintain  an 
action  to  recover  the  value  of  any 
liquor  sold  or  kept  by  him,  which 
shall  be  purchased,  taken,  detained 
or  injured,  unless  he  can  prove  that 
the  same  was  sold  according  to  the 
provisions  of  the  act,  or  was  law- 
fully kept  and  owned  by  him  : — 

So  much  of  section  17,  as  declares 
that  upon  the  trial  of  any  complaint 
under  the  act,  proof  of  delivery 
shall  be  proof  of  sale,  and  proof  of 
sale  shall  be  sufficient  to  sustain  an 
averment  of  unlawful  sale  : — 

And  so  much  of  section  25,  as  declares 
that  intoxicating  liquor  kept  in 
violation  of  any  of  the  provisions 
of  this  act  shall  be  deemed  a  public 
nuisance,  are  repugnant  to  the  pro- 
visions of  the  constitution  for  the 
protection  of  liberty  and  property 
and  absolutely  void.  Per  BKOWN, 
J.  ib 

4.  The  last  clause  of  the  first  section 
of  the  act,  entitled  "  an  act  for  the 
prevention  of    intemperance,  pau- 
perism and  crime,"  passed  April  9, 
1855,  does  not  exempt  imported  li- 
quors  from   the   operation  of   that 
act,  after  they  have  passed  from  the 
ownership  of  the  importer.     Wync- 
hamer  v.  The  People,  377 

5.  The  provisions  of  the  first  section 
of  the  act   prohibiting   the  sale  of 
intoxicating  liquors,  are  not  in  con- 
travention  of    that   clause   of    the 
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constitution  of  this  state,  which 
declares,  that  "  no  person  shall  be 
deprived  of  life,  liberty  and  pro- 
perty without  due  process  of  law." 

ib 

6.  By  the  5th  section  of  the  act  "to 
prevent    intemperance,    pauperism 
and   crime,"  passed  April  9,  1855, 
the  several  officers  therein  mention- 
ed   are    invested    with    the    same 
powers,  in  relation  to  offences  under 
that  act,  with  which  justices  of  the 
peace  are  clothed  in  criminal  cases, 
and  are  each  required  to  hold  courts 
of  Special  Sessions  for  the  trial  of 
offences  under  that  act,   with  the 
same   powers   in  reference  to  such 
offences  as  courts  of  Special  Sessions 
possessed,  in  regard  to  cases  within 
their  jurisdiction,  as  they  were  con- 
stituted when  the  act  was  passed. 
The  People  v.  Fisher,  402 

7.  Where  a  person  charged  with   a 
violation  of  that  act  is  brought  be- 
fore one  of  the  magistrates  mention- 
ed in  such  fifth  section,  it  is  the  duty 
of  such  magistrate  to  hold  a  coxirt 
of  Special  Sessions,  and  to  try  the 
person    charged,    as    soon  as    the 
complainant  can  be   notified,  and 
the   person    charged  has   not    the 
right  to  give  bail  to  appear  before 
the   next  criminal   court   at  which 
there  shall  be  a  grand  jury.  ib 

8.  The  legislature  of  this   state  has 
the  power  to  enact  a  law  prohibiting 
the  sale  of  intoxicating  liquors,  and 
to  provide  penalties   for  its  viola- 
tion.    The  People  v.  Qwanf,        410 

9.  The  act  of  April  9,  1855,  so  far  as 
it  prohibits  the  sale  of  intoxicating 
liquors,   imposes    penalties   for  its 
violation    and   provides    for    their 
enforcement,  is  not  in  conflict  with 
the  constitution  of  the  United  States 
or  of  this  state.  t/> 

10.  Foreign  liquor,  after  it  has  passed 
beyond  the  hands  of  the  importer, 
or  after  the   original   package  has 
been  broken  for  use  or  sale,  is  not 
exempted  from  the  operation  of  the 
statute   by   the   last   clause  of  the 
first  section  of  the  act.  ib 

11.  Those  sections  of  the  old  excise 


law,  which  prohibited  the  sale  of 
all  liquors  in  quantities  less  than 
five  gallons  without  license,  ave 
not  repealed  by  the  act  of  Ib55,  but 
still  remain  in  force.  16 

12.  Intoxicating  liquors,    to   be  used 
as  a  beverage,  are  property  in  the 
most  absolute  and  unqualified  sense 
of  the  term  ;  and  as  such  as  much 
entitled   to   the  protection   of    the 
constitution   as   lands,   houses,    or 
chattels  of  any  description.     Wyne 
hamcr  v.  The  People,  421 

13.  All  property  is  alike  in  the  char- 
acteristic of  inviolability,    without 
reference    to    the    queston    of    its 
utility.  ib 

14.  The  prohibitions  and  penalties  of 
the  act  "  to  prevent  intemperance, 
pauperism   and    crime,"    pass   the 
utmost  boundaries  of  mere  regula- 
tion and  police,  and  by  their  own 
force,  assuming  them   to  be  valid 
and  faithfully  obeyed   and  execu- 
ted,   work    the    essential    loss    or 
destruction    of    the    property    at 
which  they  are  aimed.     The  act  is 
therefore  in  violation  of  that  clause 
of  the  constitution  which  declares 
that  no   person  shall   be  deprived 
of  his  property  "  without  due  pro- 
cess of  law,"  and  is  unconstitutional 
and  void.  ib 

15.  The  terms  "  law  of  the  land"  and 
"  due  process  of  law,"  as  used  in 
the  state  constitution,  are  restraints 
upon  legislation,  and  in   all  cases 
require  a  judicial  investigation,  not 
to  be  governed  by  a  law  specially 
enacted  to  take  away  and  destroy 
existing  rights,  but  confined  to  the 
question,  whether,  under  the  pre- 
existing rule  of  conduct,  the  right 
in   controversy  has   been   lawfully 
acquired  and  is  lawfully  possessed . 

ib 

16.  The  word   "  property  "   includes 
the  power  of  disposition  and  sale, 
as  well  as  the  right  of  private  use 
and  enjoyment ;  and  where  a  law 
annihilates  the  value  of  property, 
and   strips  it  of  its    attributes,   by 
which  alone  it  is  distinguished  as 
property,  the  owner  is  deprived  of  it, 
within  the  meaning  of  the  consti- 
tutional provision.  ib 
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17.  The  prohibitory  act,  in  itB  opera- 
tion upon  property  in  intoxicating 
liquors,  existing  in  the  hands  of  any 
citizen  of  this  state   when  the  act 
took  effect,  is  a  violation  of  the  pro- 
vision in  the  constitution   of  this 
state,  which  decrees  that  no  person 
shall  be   "  deprived  of  life,  liberty 
or  property  without  due  process  of 
law,"  inasmuch  as  the  various  pro- 
visions, prohibitions  and  penalties 
of  the  act  substantially  destroy  the 
property  in  such  liquors  ib 

18.  Inasmuch  as  the  act  does  not  dis- 
criminate between  such  liquors  ex- 
isting when  it  took  effect  as  a  law, 
and   such    as   might  thereafter   be 
acquired  by  importation  or  manu- 
facture, and  does  not  countenance 
or  warrant  any  defence  based  upon 
the  distinction  referred  to,  it  can  not 
be  sustained  as  to  any  such  liquor, 
whether  existing  at  the  time  the  act 
took  effect  or  acquired  subsequently. 

it 

.  It  seemf,  it  would  be  competent 
for  the  legislature  to  pass  such  an 
act  as  the  one  under  consideration, 
(except  as  to  some  of  the  forms  of 
proceeding  to  enforce  it,)  provided 
such  act  should  be  plainly  and 
distinctly  prospective  as  to  the  pro- 
perty on  which  it  should  operate,  ib 

20.  The  act  of  April  9,  1855,  entitled 
"  an  act  for  the  prevention  of  in- 
temperance, pauperism  and  crime," 
in  its  operation  upon  property  in 
intoxicating  liquors  existing  in  the 
hands  of  any  inhabitant  of  this  state 
when  the  act  took  effect,  is  a  viola- 
tion of  that  provision  in  the  con- 
stitution of  this  state,  which  declares 
that  no  person  "  shall  be  deprived 
of  life,   liberty  or  property  without 
due  process  of  law,"  for  the  reason 
that  by  the  provisions,  prohibitions 
and  penalties    contained  in  the  act, 
it   substantially   destroys   the   pro- 
perty in  such  liquors.     The  People 
v.   foynbce,  487 

21.  Inasmuch   as  the  prohibitory  act 
does     not     discriminate     between 
liquors  existing  when  it  took  efiect 
as  a  law,  and  such  as  might  there- 
after be  acquired  by  importation  or 
manufacture,  and  does  not  counten- 


ance or  warrant  any  defence  based 
on  such  distinction,  it  can  not  be 
sustained  in  respect  to  any  such 
liquor,  whether  existing  at  the  tiwie 
the  act  took  effect  or  acquired  sub- 
sequently, ib 

22.  It  would  be   competent  for  the 
legislature  to  pass  such  an  act  as  the 
prohibitory  act,   (except  as  to  some 
of  the  forms  of  proceeding  to  enforce 
it,)   provided    such   act  should  be 
plainly  and  distinctly  prospective, 
as  to  the  property  in  which  it  should 
operate.  ib 

23.  The  expression  in  the  constitution 
"  due  process  of  law,"  was  intended 
to  secure  to  every  citizen,   at  least 
in   criminal  cases,   the   benefit  of 
those  rules  of  the  common  law,  by 
which  judicial  trials  are  regulated, 
and    to    place    them    beyond    the 
reach  of  legislative  subversion.     By 
SELDEN,  J.  ib 

24.  The  first  branch  of  the  seventeenth 
section  of  the  prohibitory  act  which 
provides  that    "  upon  the  trial   of 
any   complaint   commenced   under 
any  provisions  of  this  act,  proof  of 
the  sale  of  liquor  shall  be  sufficient 
to  sustain  an  averment  of  an  unlaw- 
ful   sale,    and    proof    of   delivery 
shall  be  primafacie  evidence  of  sale," 
is  in  violation  of  the  constitutional 
provision   which  secures  to   every 
person   a  trial   by  due  process  of 
law,   inasmuch   as   it  authorizes   a 
presumption  of  guilt,  when  the  com- 
mon law  would  presume  innocence. 
Per  SELPEN,  J.  ib 

25.  The  legislature  has  no  power  to 
subvert  that  fundamental  rul«   of 
justice,  which  holds  that  every  man 
shall  be  presumed  innocent  until  he 
is  found  guilty.     Per  SELDEN,  J.    ib 

26.  The  second  branch  of  the  seven- 
teenth  section   of   the  act,   which 
provides,    that  upon  the  trial  of  a 
complaint  for  an   unlawful  sale  of 
liquor,  the  defendant  shall  not  be 
permitted  to  justify  under  the  sec- 
ond section,  unless  he  shall  admit 
the  sale,  swear  that  at  the  time  he 
sold  the  liquor  he  believed  it  was 
not  intended  to  be  used  in  a  mode 
forbidden  by  the  act,  and  set  forth 


INDEX 


701 


the  reasons  on  which  his  belief  was 
founded,  is  a  violation  of  that  pro- 
vision of  the  constitution  of  this 
state  which  secures  to  the  party 
accused  the  right  "  to  appear  and 
defend,"  and  of  that  which  declares 
that  110  person  "  shall  be  compelled 
to  be  a  witness  against  himself,"  and 
is  therefore  void.  Per  SELDEN,  J.  ib 

""  The  last  clause  of  the  first  section 
of  the  prohibitory  act  does  not  ex- 
cept imported  liquors  from  the  ope- 
ration of  the  act,  after  they  have 
left  the  hands  of  the  importer.  Per 
HUBBABD  and  T.  A.  JOHNSON,  JJ.  ib 

28.  The  prohibitory  act,  in  prohibit- 
ing the  sale  of  imported  liquors,  by 
retail,    within  the   interior   of  the 
state,  after  they  have  left  the  hands 
of  the  importer,  is  not  legally  ob- 
jectionable, as  being  in  conflict  with 
the  revenue    laws   of   the   United 
States.     Per  HUBBAKD,  J.  ib 

29.  That  portion  of  the  prohibitory 
act   which    authorizes   the   seizure 
and  destruction  of  liquor  where  the 
prosecution   or   conviction   of    the 
owner  is  not  contemplated,  is  un- 
constitutional and  void,  inasmuch 
as  it  deprives  the  citizen  of  his  pro- 
perty,   without    "  due  process  of 
law."    Per  HUBBARD,  J.  ib 


INTOXICATION. 

1.  Intoxication  is  no  excuse  on  an  in- 
dictment for  blasphemy.     The  Peo- 
ple v.  Porter,  14 

2.  Intoxication  is  a  voluntary  depri- 
vation  of  reason,  and   can  not  be 
given  in  evidence,   even  on  a  trial 
for  murder,  to  excuse  the  offender. 
The  People  v.  Fuller,  16 

3.  That  a  prisoner  was  intoxicated  is 
no  defence  to  an  indictment  for  per- 
jury.    The  People  v.  Willey,          19 

4.  It  is  a  rule   of  the   common   law, 
that  a  person  is  held  to  intend  that 
which   in  the    ordinary  course  of 
things  would  be  the  natural  result 
of  his  own   acts.     Illustrations  of 
this   rule  given   by   the  presiding 


judge,  in  his  charge  to  the  jury, 
with  explanations  as  to  its  applica- 
bility in  a  case  of  intoxication.  The 
People  v.  Hammill,  223 

5.  Voluntary   drunkenness  is   not  a 
legal  excuse  for  the  commission  of 
crime.    The  rule  is  otherwise  where 
the   drunkenness  is  not  voluntary. 
The  People  v.  Robinson,  235 

6.  In  the  case    of  dclirum  tremens  or 
mania  a  potu,  the  insanity  excuses 
the  act,   the  frenzy  being    not  the 
immediate,    but   a  remote    conse- 
quence   of    indulgence    in    strong 
drink.  to 

7.  But  where  the  nature  and  essence 
of  the   crime   are   made  by  law  to 
depend  upon  the  peculiar  state  and 
condition  of  the  criminal's  mind  at 
the  time,  and  with  reference  to  the 
act   done,    drunkenness  may  be  a 
proper  subject  for.  the  consideration 
of  the  jury,  not  to  excuse  or  mitigat- 
the  offence,  but  to  show  that  it  was 
not  committed.    Per  PAEKER,  J.    ib 

8.  A  person  stimulated  even  to  the 
highest  pitch  of  frenzy  by  voluntary 
indulgence  in  strong  drink,  may  still 
be  capable  of  planning  and  executing 
a  criminal  design;  and  where  in  such 
case  there  is  mind  enough  to  con- 
ceive and  perpetrate  the  act,  there 
is  enough  to  subject  the  offender  to 
legal  responsibility.  ib 

9.  Where,  on  trial  of  an  indictment 
for  murder  by  poisoning,  the  judge 
charged  the  jury  "  that  if  the  pri- 
soner was   intoxicated   to   such  an 
extent  that  she  was  unconscious  ot 
what  she  *vas   doing,   still  the  law 
holds  her  responsible  for  the  act," 
but  it  appeared  from  other  parts  of 
the  charge,  that  the  judge  intended 
to  speak  and    that   the  jury  must 
have  understood   him  as  speaking 
only   with   reference   to  a  state   of 
mental  excitement  or  madness,  the 
immediate   consequence   of   indul- 
gence in  strong  drink,  and  not  of  a 
state  of  inaensibilty,   held,  that  the 
charge  was  not  erroneous.  ib 

10.  Held,  also,  that  even  though  tho 
expression  excepted  to  could  not  be 
regarded  as  modified  and  explained 
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by  other  parts  of  the  charge,  and 
might  be  considered  erroneous  as 
an  abstract  and  separate  proposi- 
tion, yet  that  it  furnished  no  ground 
for  granting  a  new  trial,  it  appearing 
plainly  that  it  had  no  applicability 
to  the  case,  there  being  no  fact  or 
circumstance  to  warrant  an  infer- 
ence, that  the  accused  was  at  the 
time  of  the  commission  of  the  act, 
in  a  state  of  unconsciousness  or  in- 
sensibility from  intoxication.  ib 


See  INTOXICATING  LIQUORS. 


JUDGMENT 

1.  Upon  a  conviction  at  the  Oyer  and 
Terminer  it  is  sufficient  to  state  in 
the  entry  of  judgment  in  the  min- 
utes, under  the  requirement  of  2  R. 
S.  728,  §  5,  that  the  defendant  was 
convicted  of  a  misdemeanor;  and  a 
more  particular  description  of  the 
oftence  need  not  be  stated,  nor  is  a 
more  particular  description  of  the 
offence  necessary  in  the  warrant  of 
commitment;  Tht  People  v.  Cava- 
nagh,  650 


JURISDICTION. 

1.  In  setting  out  the  proceedings  of  a 
court  of  inferior  or  limited  jurisdic- 
tion, the  indictment  should  always 
state  enough  to  show  that  such  court 
has  jurisdiction  of  the  case.      The 
Ptoph  v.  Cook,  12 

2.  Verbal   agreements  as  to  proceed- 
ings upon  an   indictment  made  by 
parties   and  their   counsel,   in  the 
presence   of  a  court  of  Oyer  and 
Terminer,  will  be  enforced,  if  the 
court  has  jurisdiction  of  the  case  to 
which  they  refer.     But  jurisdiction 
of  an  indictment  pending  in  another 
court  can  not  be  conferred  by  such 
an  agreement.     The  People  v.  Hart- 
rccll,  32 

3.  But  where,  under  such  an  agree- 


ment, the  prisoner  gave  bail  to  ap- 
pear at  the  next  court  of  Oyer  and 
Terminer,  the  court  refused  to  dis- 
charge him  from  such  recognizance, 
on  the  ground  of  the  general  juris- 
diction of  the  court  over  all  crimes 
and  ofl'ences,  and  required  the  pri- 
soner to  give  bail  to  appear  in  the 
court  in  which  the  indictment  was 
pending.  ib 

4.  A  state  has  no  jurisdiction  of  crimes 
committed    beyond    its    territorial 
limits.     The  People  v.  Merrill,     590 

5.  Every  statute   is   presumed  to  be 
enacted  with  reference  to  the  local 
jurisdiction  of  the  legislature  of  each 
state.  ib 

6.  Section  32   of  2  R.  S.  665,  which 
provides  for  the  punishment,  as  for 
a  felony,  of  every  person  who  shall 
sell,  or  in  any  manner  transfer,  for 
any  term,  the  services  or  labor  of 
any  black,  mulatto  or  other  person 
of  color,  who  shall  have  been  forci- 
bly taken,  inveigled  or  kidnapped 
from   this   state  to  any  other  state, 
place  or  country,  is  not  applicable 
to  a  sale  or  transfer  made  in  another 
state  of  a  black   inveigled  in  this 
state.  t'6 

7.  To  give  it  a  broader  construction 
and  make  it  applicable  to  a  sale  or 
transfer    made    in    another    state, 
would  make  it  repugnant  to  the 
constitution   of  the  United  States, 
(amendment,  art.  6,)  which  declares 
that,    in  criminal   proceedings,  the 
accused   shall   enjoy  the  right  to  a 
speedy  and  public   trial  by  an  im- 
partial jury  of  the  state  and  district 
wherein  the  crime  shall  have  been 
committed;  and  also   to  article  4, 
section  2  of  the  constitution  of  the 
United  States,  which   declares  that 
the  citizens   of  each  state  shall  be 
entitled  to  all  the  immunities  of  the 
citizens  of  the  several  states;  and 
provides  that  a  person   charged  in 
any  state  with  treason,  or  felony,  or 
other  crime,  who  shall  flee  from 
justice,  or  shall  be  found  in  another 
state,  shall,  on  dein^nd  of  the  ex- 
ecutive authority  of  the  state  from 
which   he   fled,  be  delivered  up  to 
be  removed  to  the  state  having  ju- 
risdiction of  the  crime.  ib 


INDEX. 


703 


JURY,  GRAND  AND  PETIT. 

1.  Form  of  an  order  for  summoning 
additional  jurors  under  2  R.  S.  417, 
§  41.     The  People  v.  Thurston,      49 

2.  To  give  validity  to  proceedings  in 
the  Oyer  and  Terminer,  it  is  neces- 

.  sary  that  process  for  summoning 
the  petit  jury  should  be  issued,  and 
that  it  should  also  be  returned  and 
filed  in  the  office  of  the  clerk  of  the 
county.  Me  Guirev.  The  People,  148 

3.  Where,  after  a  trial  and  conviction 
for  murder  at  the  Oyer  and  Termi- 
ner, it  appeared,  on  writ  of  error, 
that  no  precept  for  summoning  the 
petit  jury  had  been  returned  and 
liled,  the  conviction  was  held  to  be 
erroneous  and  the  judgment  was  re- 
versed. f6 

4.  It  seems,  also,   that  the  issuing  of 
the  precept  is  necessary  to  give  va- 
lidity to  the  acts  of  the  grand  jury, 
and  that,  after  verdict,  the  prisoner 
may,  on  error,  avail  himself  of  the 
objection  that  no  precept  had  been 
issued   for  summoning   the  grand 
jury.     Per  PRATT,  J.  fft 

5.  After  verdict,  it  is  too  late  to  object 
for  the  first  time  that  no  precept 
was  issued  by  the  district  attorney 
to  the  sheriff,  requiring  him,  among 
other  things,  to  summon  a  grand 
jury,  under  2  R.  S.  206,  §  37,  it  ap- 
pearing  that   the  grand  jury  was 
regularly  drawn  and  summoned  ac- 
cording to  the  requirements  of  the 
statute.   The  People  v.  Robinson,  235 

e>.  A  grand  jury  has  full  power  to 
make  inquiry  and  to  present  by  in- 
dictment all  persons  charged  with 
crime,  whether  such  persons  are  or 
are  not  under  arrest  and  examina- 
tion before  any  of  the  magistrates 
of  the  county.  The  People  v  Hyler, 

566 

7.  It  is  no  good  reason  for  quashing 
an  indictment,  that  at  the  time  it 
was  found,  the  defendants  were 
under  arrest  on  a  warrant  issued  by 
the  coroner,  after  an  inquisition 
found  by  a  coroner's  jury  implicat- 
ing the  defendants  in  the  crime, 
and  that  the  preliminary  examina- 


tion before  the  coroner  had  not  been 
brought  to  a  close.  it 

8.  Where  a  coroner's  jury  find  that  a 
murder  has  been  committed,  and 
the  coroner  binds  over  the  witnesses 
to  appear  at  the  next  criminal  court 
at   which   an    indictment    can   be 
found,   it  is  the  duty  of  the  grand 
jury  to  proceed  at  once  to  act  upon 
the  case   without  reference   to  the 
facts,  whether  the  accused  is  in  cus- 
tody or  whether  he  is  then  under 
examination  before  the  coroner,    ib 

9.  A  grand  jury  ought  not  to  find  an 
indictment,    unless   the   testimony 
against  the   accused,  ex  parte  and 
unexplained,  is  sufficient  to  convict. 
The  People  v.  Hyler,  570 

See  BILLS  OF  EXCEPTIOJ;S. 
TRIAL  BY  JDRY. 
NEW  TKIAL. 


JUSTICE  OF  THE  SESSIONS. 

See  IlfDICTMENT. 

K 

KIDNAPPING. 

1.  Section  32  of  2  R.  S.  665,  which 
provides  for  the  punishment,  as  for 
a  felony,  of  every  person  who  shall 
sell,  or  in  any  manner  transfer,  for 
any  term,  the   services   or  labor  of 
any  black,  mulatto  or  other  person 
of  color,  who  shall  have  been  forci- 
bly taken,  inveigled  or  kidnapped 
from  this   state  to  any  other  state, 
place  or  country,  is  not  applicable 
to  a  sale  or  transfer  made  in  another 
state  of  a  black  inveigled   in   this 
state.     The  People  v.  Merrill,      590 

2.  To  give  to  it  a  broader  construction , 
and  make  it  applicable  to  a  sale  or 
transfer    made    in    another    state, 
would  make   it   repugnant   to  the 
constitution   of  the   United  States, 
(amendment,  art.  6,)  which  declares 
that  in  criminal    prosecutions,  the 
accused   shall  enjoy  the  right  to  a 
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speedy  and  public  trial  by  an  im- 
partial jury  of  the  ttate  and  district 
wherein  the  crime  shall  have  been 
committed,  and  also  to  article  4,  sec- 
tion 2  of  the  constitution  of  the 
United  States,  which  declares  that 
the  citizens  of  each  state  shall  be 
entitled  to  all  the  immunities  of  the 
citizens  of  the  several  states;  and 
provides  that  a  person  charged  in 
any  state  with  treason,  or  felony,  or 
other  crime,  who  shall  flee  from 
justice,  or  shall  be  found  in  another 
state,  shall,  on  demand  of  the  ex- 
ecutive authority  of  the  state  from 
which  he  fled,  be  delivered  up  to 
be  removed  to  the  state  having  ju- 
risdiction of  the  crime.  ib 

3.  Forms  of  an  indictment  for  kid- 
napping, with  intent  to  sell,  under 
section  28  of  2  R.  S.  664,  and  of  an 
indictment  for  inveigling  a  person 
of  color  and  selling  him  us  a  slave 
under  section  32,  and  of  demurrer 
and  joinder  in  demurrer.  ib 

See  JURISDICTION. 


LARCENY. 

1.  Stealing  a  promissory  note  was  not 
felony  at  common  law,  and  an  in- 
dictment for  such  stealing  should 
conclude    contra    formam    statuti. 
The  People  v.  Cook,  12 

2.  On  an  indictment  for  a  second  of- 
fence of  petit  larceny,    charged  to 
have  been  committed  after  a  con- 
viction for  the  first  offence  before  a 
court  of  Special  Sessions,   the  in- 
dictment must  show  that  the  court 
of  Special  Sessions  had  jurisdiction 
to  try  the  first  offence.  ib 

3.  In  setting  out  the  proceedings  of  a 
court  of  inferior  or  limited  jurisdic- 
tion, the  indictment  should  always 
state   enough  to    show   that  such 
court  had  jurisdiction  of  the  case,  ib 

4.  If  a  servant  entrusted  with  the  care 
of  a  horse  of  his  master,  take  it  from 
the  stable  of  his  master  with  intent 
to  run  away  with  it,  he  is  guilty  of 


stealing.  The  horse  in  the  stable 
of  the  master  is  in  the  actual  pos- 
session of  the  master  and  not  of  the 
servant.  The  People  v.  Wood,  22 

5.  The  statute  makes  "banknotes" 
and  not   "bank  bills"   the  subject 
of  larceny.    But  where  the  property 
stolen  was  called  in  the  indictment 
"  bank  bills,"  it  was  held  sufficient, 
bank  notes   being  commonly  called 
and  known   as  bank  bills.     Low  v. 
The  People,  37 

6.  It  is  not  sufficient,   in  an  indict- 
ment, to  describe  the  property  stolen 
as  "  sixty  dollars  in  bank  bills,  cur- 
rent  money,  of  the  value  of  sixty 
dollars,"  or  "  bank  bills,  being  cur- 
rent money  of  the  state  of  New  York, 
of  the  value  of  sixty  dollars."    The 
number   of  bills   stolen  should  be 
stated.  ib 

5.  On  the  trial  of  an  indictment  for 
larceny,  alleged  to  have  been  com- 
mitted in  stealing  bank  notes,  the 
jury  must  be  satisfied  from  the  evi- 
dence of  their  genuineness;  and 
where  the  court  refused  to  charge 
that  the  prisoner  ought  to  be  ac- 
quitted, unless  the  evidence  showed 
their  genuineness,  it  was  held  to  be 
erroneous,  and  the  prisoner  having 
been  convicted,  the  conviction  was 
reversed  and  a  new  trial  ordered,  ib 


LEGISLATIVE  POWER. 

1.  The  "  legislative  power  "  conferred 
by  the  constitution  on  the  legisla- 
ture, is  not  subject  to  any  judicial 
control  beyond  the  restrictions  spe- 
cially declared  in  the  constitution, 
if  it  be  not  so  exercised  as  to  invade 
the  constitutional  province  of  some 
other  department  of  the  govern- 
ment. Per  SKLDBN  and  A.  S.  JOHN- 
SOX,  JJ.  The  People  v.  Toynbee,  487 


M 


MANSLAUGHTER. 

1.  Where   a   person    carelessly    dis- 
charged a  gun  loaded  with  ball  into 
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the  highway,  when  it  was  quite 
dark,  and  thereby  unintentionally 
killed  a  person  who  was  passing, 
and  whom  he  did  not  see,  such 
killing  was  manslaughter  at  com- 
mon law.  The  People  v.  Fuller,  16 


MISDEMEANOR. 

1.  Forging  a  receipt   for  a  note  of 
hand,   "which  when  paid  will  be 
in  full,"  &c.,  does  not  come  within 
the  provisions  of  "  the  act  to  pre- 
vent forging  and   counterfeiting," 
passed   April  2,   1813,  but  it  is  a 
misdemeanor  at  common  law      The 
People  v  .JEfoag-,  36 

2.  It  is  not  a  misdemeanor,  under  the 
statute,   for   an  innkeeper   to   sell 
spirituous  liquors  to  be  drank  on  the 
premises,   on   Sunday,   to   persons 
not  lodgers  or  travelers,     Van  Zant 
v.  The  People,  168 

3.  A  person  arrested  under  a  warrant, 
for  a  misdemeanor,  in  violating  the 
act  entitled   "  an  act  for  the  pre- 
vention of  intemperance,  pauperism 
and  crime,"  passed  April  9,  1855, 
when  brought  before  the  magistrate, 
has  a  right  to  give  bail  for  his  ap- 
pearance at  the  next  court  of  Ses- 
sions, or  the  next  criminal  court  to 
be  held  in  the  county.      The  People 
v.  Kennedy,  312 

4.  That  right  conferred  in  such  cases 
by  the  provisions  of  the   Revised 
Statutes,  is  not  taken  away  either 
by  express  terms  or  by  implication, 
by  the  5th  section  of  said  act.         ib 

5.  A  provision  denying  to  a  person  so 
arrested  the  right  to  give  bail,  and 
compelling  him  to  be  tried  for  said 
offence  by  the  magistrate  as  a  court 
of  Special  Sessions,  would  be  un- 
constitutional and  void  under  art. 
1,  sec.  2  of  the  state  constitution,  ib 

6.  The  law  in  reference  to  an  examina- 
tion  applicable  to   other   cases  of 
misdemeanor,  is  alike  applicable  to 
offences     for     selling    intoxicating 
liquor  contrary  to  the  provisions  of 
the  act  "  to  prevent  intemperance, 
pauperism  and  crime,"  passed  April 
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9,   1855.     The  People  v.  Johnson, 

322 

7.  A  person  charged  with  the  offence 
of  selling  intoxicating  liquor  con- 
trary to  the  provisions  of  that  act, 
has  the  right  to  give  bail  to  appear 
and  answer  at  the  next  criminal 
court  having  cognizance  of  the  of- 
fence, and  in  which  he  may  be 
indicted,  as  in  other  misdemeanors 
triable  by  a  court  of  Special  Sessions. 

ib 


MURDER. 

1.  That  an  indictment  was  recently 
found,  is  not  a  ground  for  putting 
off  a  trial  in  a  capital  case,  especially 
where  the  prisoner  has  been  a  long 
time  in  prison,   charged  with  the 
offence.     The  People  v.  Fuller,      16 

2.  Every  willful  and  intentional  taking 
of  life  of  a  human  being  without  a 
justifiable  cause,  is  murder  at  com- 
mon law,  if  done  with  deliberation 
and  not  in  the  heat  of  passion,  and 
legal  malice  is  always  implied  in 
such  cases.   The  People  v.  Kirby,  28 

3'  It  is  not  necessary  to  prove  express 
malice  or  ill  will  against  the  person 
killed ;  thus  when  children  were 
drowned  to  prevent  their  coming  to 
want,  it  was  held  that  the  law 
would  imply  malice  from  the  ille- 
gality of  the  act.  ib 

4.  On  the  trial  of  an  indictment  for 
murder,  a  witness  called  in  behalf 
of  the  prisoner,  testified  on  the 
cross-examination,  that  the  prisoner 
became  attached  to  a  lady  while  she 
was  staying  at  the  house  of  his 
father,  and  that  she  became  preg- 
nant at  that  time  and  during  her 
stay  there,  and  it  was  held  incompe- 
tent for  the  prosecution  to  prove 
further  by  the  witness,  that  the 
witness  knew  the  prisoner  was 
charged  with  the  seduction,  and 
that  the  witness  heard  of  it  within  a 
few  days  after  the  young  lady  left ; 
and  where  such  evidence  had  been 
admitted  at  the  Oyer  and  Terminer, 
a  new  trial  was  granted.  The  Peo- 
ple v.  Thurtton,  49 


706 


INDEX. 


5.  On  the  trial  of  the  prisoner  for  the 
murder  of  his  wife,  it  having  been 
proved  that  he  killed  her  by  stamp- 
ing upon  her,  the  court  charged  the 
jury  that  the  crime  was  murder,  if 
the  prisoner  intended  to  take  the 
life  of  his  wife ;  but  that  if  he  in- 
tended only  to  wound  and  bruise 
her,   it   was   manslaughter  in  the 
second  degree.    The  People  v.  Ham- 
mill,  223 

6.  The  court  further  charged,  that,  if 
the  prisoner  designed  to  take  the 
life   of  the   deceased,   it  made  no 
difference  as  to  the  offence,  whether 
he  was  drunk  or  sober  at  the  time. 

A 

7.  That  though  intoxication  does  not 
excuse   crime,   yet    that  the   jury 
might  take  into  consideration  the 
fact  of   intoxication,    so   far  as   it 
would    aid    them   in   determining 
with  what  intent  the  act  was  done. 

ib 

8.  A  case  can  not  be  brought  within 
the  first  subdivision  of  the  statute 
defining  murder,  (2  R.  S.  657,  $  5,) 
unless  there  be  a  premeditated  de- 
sign, in  fact,  to  effect  the  death  of 
the  pei-son  killed,  or  of  some  other 
human  being.    Per  PAEKEE,  J.   The 
People  v.  Robinson,  235 

9.  Form  of  an  indictment  for  murder 
by  poisoning,  with  counts  at  com- 
mon law  and  under  the  statute,    ib 

10.  Where  on  the  trial  of  an  indict- 
ment for  murder  by  poisoning,  the 
judge  charged  the  jury  "  that  if  the 
prisoner  was  intoxicated  to  such  an 
extent  that  she  was  unconscious  of 
what  she  was  doing,  still  the  law 
holds  her  responsible  for  the  act," 
but  it  appeared  from  other  parts  of 
the  charge,  that  the  judge  intended 
to  speak,   and  that  the  jury  must 
have  understood  him  as  speaking, 
only  with   reference  to   a  state  of 
mental  excitement  or  madness,  the 
immediate  consequence  of  indulg- 
ence in  strong  drink,  and  not  of  a 
state  of  insensibility,  held,  that  the 
charge  was  not  erroneous.  ib 

11.  Held,  also,  that  even  though  the 
expression  exoepted  to  could  not  be 


regarded  as  modified  and  explained 
by  other  parts  of  the  charge,  and 
might  be  considered  erroneous  as 
an  abstract  and  separate  proposition, 
yet  that  it  furnished  no  ground  for 
granting  a  new  trial,  it  appearing 
plainly  that  it  had  no  applicability 
to  the  case,  there  being  no  fact  or 
circumstance  to  warrant  an  infer- 
ence that  the  accused  was,  at  the 
time  of  the  commission  of  the  act, 
in  a  state  of  unconsciousness  or  in- 
sensibility from  intoxication.  ib 

12.  Where  a  person,  charged  to  have 
been  murdered  by  poison,  expressed 
during  his  last  illness,  his  opinion 
that  he  should  not  live,   but  was 
encouraged  by  his  attending  physi- 
cian to  believe  that  he  would  recover, 
his   statements  made  immediately 
thereafter  were  held  not  to  be  ad- 
missible evidence  as  dying  declara- 
tions.    Per  HAEEIS,  J.  ib 

13.  Very  soon  after  the  drinking  of 
the  supposed  poison,  the  deceased 
was  asked  how  he  felt  "after  that 
glass  of  beer,"  held,  that  his  answer, 
"  that  he  did  not  feel  comfortable," 
was   competent   evidence,    though 
made  in  the  absence  of  the  prisoner. 
Per  HAREIS,  J.  ib 

14.  Where  it  appeared  that  a  third 
person  had  drank  with  the  deceased 
at  the  same  time  he  was  supposed 
to  have  been  poisoned,  of  the  same 
beverage   and  administered  by  the 
same  person,   and  had  died   soon 
afterwards,  the  court  permitted  evi- 
dence to  be  given  that  arsenic  was 
found  in  the  stomach  of  such  per- 
son, and  that  she  died  from  the 
effects  of  that  poison.    Per  HAERIS, 
J.  ib 

15-  Symptoms  of  poisoning  by  arsenic 
described  by  physicians,  with  their 
opinions  on  the  subject  of  insanity, 
set  forth  in  the  evidence.  ib 

16.  On  a  motion  to  admit  to  bail,  on 
an  indictment  for  murder,  upon  the 
testimony  taken  before  the  coroner, 
and  before  the  grand  jury,  the  de- 
fendants will  not  be  permitted  to 
furnish  further  proof,  either  by 
affidavits  or  oral  testimony  tencffng 
to  establish  their  innocence.  The 
People  v.  Hyler,  570 
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17.  The  second  subdivision  of  section 
5,   title   1,   chap.  1,  part  4   of  the 
Revised    Statutes    (2  JR.    S.    657,) 
which    declares    the   killing    of   a 
human  being  to  be   murder,  &c., 
"  when  perpetrated  by  any  act  im- 
minently dangerous  to  others  and 
evincing  a  depraved  mind,  regard- 
less of  human  life,  although  without 
any  premeditated  design  to   effect 
the  death  of  any  individual  "  does 
not  embrace  the  case  of  killing  by 
an  unprovoked  and  cruel  beating 
where  there  was  no  intention  to  take 
life.     Darry  v.  The  People,          606 

18.  The  language  of  that  subdivision 
is   not  applicable    to   the   case   of 
homicide  resulting  from  a  direct  as- 
sault by  one  person  upon  another. 

ib 

19.  The  dicta  in  The  People  v.  Enoch, 
(13  Wend.  R.  159,)   The  People  v. 
Rector,  (19  Wend.  R.  596)  and  The 
People  v.    White,    (24    Wend.    R. 
520,)  by  which  a  contrary  opinion 
was  expressed,  disapproved.          ib 

20.  On  the   trial   of  a  party  for  the 
murder  of  his   wife,  where  it  ap- 
peared that  the   prisoner  was  ex- 
amined   as    a  witness    before  the 
coroner's  inquest,  and  that  he  had 
been    previously   arrested    for  the 
murder,    by   a  constable,   without 
warrant,  and   was  under  arrest  at 
the  time  of  his  examination  as  a 
witness,  though  the  fact  of  his  arrest 
was  not  known  to  the  coroner,  but 
was  a  separate  proceeding,  it  was 
held  competent  to  prove  what  the 
prisoner  testified  to  before  the  coron- 
er's jury.     The  People  v.  McMahon, 


N 


NEW  TRIAL. 

1.  A  new  trial  will  not  be  granted 
on  the  ground  of  newly  discovered 
evidence,  where  such  evidence 
might  have  been  procured  by  ordi- 
nary diligence  ;  nor  will  a  new  trial 
be  granted  on  the  ground  of  surprise, 
where  the  party  becomes  surprised 
after  the  rendering  of  the  verdict. 
The  People  v.  Mack,  673 


2.  Where,  on  a  trial  for  a  felony,  after 
the  public  prosecutor  has  entered 
upon  his  case  and  given  evidence  to 
the  jury,  he  finds  himself  unpre- 
pared with  the  proper  evidence  to 
convict,   and  obtains  leave  of  the 
court  to  withdraw  a  juror,  and  thus 
arrest  the  trial,  such  withdrawal  not 
being  the  result  of  improper  prac- 
tice on  the  part  of  the  defendant  or 
any  one  acting  with  or  for  him,  or 
of  any  overruling  inevitable  neces- 
sity, the  defendant  can  not  be  again 
put  on  trial  for  the  same  offence. 
Klock  v.  The  People,  676 

3.  The  objection  to  a  second  trial  in 
such  a  case,  does  not  rest  upon  the 
constitutional  provision  that  no  per- 
son shall  be  subject  to  be  twice  put 
in  jeopardy  for  the  same  offence; 
that  provision  is  a  protection  only 
where  there  has  been  a  conviction 
or  acquittal  by  the  verdict  of  a  jury, 
and  judgment  has  passed  thereon, 
and  does  not  apply  to  a  case  where 
the  jury  have  been  discharged  with- 
out giving  any  verdict  where  judg- 
ment has  been  arrested.  16 

4.  But  the  objection  lies  back  of  the 
constitution  and  rests  upon  the  prin- 
ciples of  the   common  law,  which 
are  essential  to  the  protection  of  the 
accused,  by  securing  him  a  speedy 
and  impartial    trial  and  the   best 
means  of  vindicating  his  innocence. 

ib 

5.  Whether  the  same  rule  applies  to 
trials  for  mere  misdemeanors,  quere* 

ib 

6.  The   decision  in   the  case  of  the 
People  v.  Ellis,    (15  Wend.  R.  371,) 
doubted.  ib 

1.  The  practice  to  be  adopted  in  bring- 
ing up  the  question  in  such  a  case, 
discussed.  ib 


OYER  AND  TERMINER. 

1.  It  is  not  error  for  a  justice  of  the 
Supreme   Court  to  preside   at  the 
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Oyer  and  Terminer,  during  the  year 
in  which  he  is  a  judge  of  the  Court 
of  Appeals.  McCarron  v.  The  Peo- 
ple, 183 

2.  Although  he  is  a  judge  of  the  Court 
of  Appeals,  he  is  also  a  justice  of  the 
Supreme  Court,  and  may  exercise 
all  the  powers  and  discharge  all  the 
duties  of  a  justice  of  the  Supreme 
Court.  ib 

3.  A  court  of  Oyer  and  Terminer  is  a 
court  of  superior  criminal  jurisdic- 
tion, having  power  to  try  all  crimes 
and  misdemeanors,  and  though  its 
record  does  not  show  the  service  of 
process  on  the  defendant,  its  juris- 
diction over  the  person  will  be  pre- 
sumed. ThePeoplev.  Cavanagh,65Q 

4.  Upon  a  conviction  at  the  Oyer  and 
Terminer,  it  is  sufficient  to  to  state 
in  the   entry  of  judgment  on  the 
minutes,  under  the  requirement  of  2 
R.  S.  728,  §  5,  that  the  defendant  was 
convicted  of  a  misdemeanor;  and  a 
more  particular   description  of  the 
oftence  need  not  he  stated.     Nor  is 
a  more  particular  description  of  the 
offence  necessary  in  the  warrant  of 
commitment.  ib 


PERJURY. 

1.  In  alleging  the  commission  of  per- 
jury, the  day  laid  in  the  indictment 
is  not  material,    and   the    offence 
may  be  proved  to  have  been  com- 
mitted on  any  other  day,  before  or 
after  the  time  laid.     The  People  v. 
ffoag,  9 

2.  That  the  prisoner  was  intoxicated 
is  no  defence  to  an  indictment  for 
perjury.     The  People  v.  Willey,    19 


PLEA. 

.  Where,  after  pleading  not  guilty, 
any  thing  occurs  available  as  a  de- 
fence, the  defendant  can  only  avail 
of  it  by  a  subsequent  plea.  The 
People  v.  Benjamin,  201 


POISONING*. 

See  INSANITY. 

R 

RAPE. 

1.  Although  by  the  common  law  of 
England,  a  person  under    14  years 
of  age  is  conclusively  presumed  to 
be  incapable  of  committing  the  crime 
of  rape,  in  this  state  the  presump- 
tion is  not  conclusive,  and  may  be 
overcome  by  showing  that  the  party 
charged  had  attained  to  puberty. 
The  People  v.  Randolph,  174 

2.  The  presumption  of  the  incapacity 
of  a  person  under  14  years  of  age  to 
commit  a  rape,  can  only  be   over- 
come by  clear  proof  of  capacity;  and 
where,  on  the  trial  at  the  Oyer  and 
Terminer,  the  presiding  judge  sub- 
mitted to  the  jury  the  question  of 
capacity,  on  evidence  strongly  sug- 
gestive of  doubt,  if  not  entirely  re- 
concilable with  innocence,  and  the 
jury  found  the  prisoner  guilty,  the 
conviction  was  reversed  and  a  new 
trial  awarded.  ib 

3.  A  boy  under  14  years  of  age,  in- 
dicted for  rape,  being  presumed  to 
be  physically  incompetent  to  com- 
mit the  crime,  can  not  be  convicted 
of  an  assault  and  battery  with  intent 
to  commit  a  rape,  though  he  may 
be  convicted  of  simple  assault  and 
battery.  The  People  v.  Randolph,  213 


SPECIAL  SESSIONS. 

1.  History  of  the  court  of  Special  Ses- 
sions since  its  first  organization, 
with  comments  upon  its  powers  and 
jurisdiction.  The  People  v.  Kennedy, 

312 

See  SPIRITUOUS  LIQUORS. 
TRIAL  BY  JUBY. 
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TRIAL. 

1.  That  an  indictment  was  recently 
found  is  not  a  ground  for  putting 
off  a  trial  in  a  capital  case,  especially 
when  the  prisoner  has  been  a  long 
time  in  prison,  charged  with  the 
offence.  The  People  v.  Fuller,  16 

See  INSANITY. 
MURDER. 

COURT  OP  SESSIONS. 
NBW  TRIAL. 


TRIAL  BY  JURY. 

1.  The  words  "  trial  by  jury,"  as  used 
in  the  state   constitution,   mean  a 
jury  of  twelve  men,   as  at  common 
law.     The  People  v.  Kennedy,      312 

2.  The  words  "heretofore  used,"  in 
the  same  section,  mean  "in  use  at 
the  time  of  the  adoption  of  the  con- 
stitution "  ib 

3.  At  the  time  of  the  adoption  of  the 
constitution,  a  person  charged  with 
the  commission  of  a  misdemeanor, 
had  the  right  to  a  trial  by  a  jury  of 
twelve  men.     He  could  secure  this 
right  when  brought  before  the  com- 
mitting magistrate,  by  giving  bail  to 
appear  at  the  next  criminal  court,  ib 

4.  The  constitutional  provision  under 
which  a  person  charged  with  a  mis- 
demeanor is   entitled  to  a  trial  by 
jury,  is  applicable  to  any  ofl'ence  of 
the  same  grade  created  by  statute 
after  the  adoption  of  the  constitu- 
tion, ib 

5.  The  right  to  a  trial  by  a  common 
law  jury  of  twelve  men,  in  cases  of 
misdemeanor,  is  secured  by  the  con- 
stitution of  this  state,   and  can  not 
be  taken  away  by  the   legislature. 
The  People  v.  Johnson,  322 

6.  The  provision  of  the  5th  section  of 
the  act,   which  requires   a  person 
accused  to  be  tried   before  a  court 
of  Special  Sessions,  and  deprives 


him  of  the  privilege  of  giving  bai! 
to  appear  before  the  next  criminal 
court,  is  unconstitutional  and  void, 
inasmuch  as  it  takes  away  the  right 
of  "trial  by  jury,"  secured  by  the 
constitution  of  this  state.  The  Peo- 
ple v.  Toynbee,  229 

7.  This  provision  of  the  act  is  not  in 
contravention  of  the  state  constitu- 
tion, which  declares  that  "the  trial 
by  jury  "  in  all  cases  in  which  it 
has  been  heretofore  used,  shall  re- 
main inviolate  forever.     The  People 
v.  Fisher,  402 

8.  The  words  "  trial  by  jury  "  in  the 
state  constitution  mean  a  trial  by  a 
common  law  jury  of  twelve  men.  ib 

9.  The  expression  in  the  state  consti- 
tution,   "  the  trial  by  jury,"   refers 
as  well  to  other  incidents  of  the  trial, 
as  to  the  number  of  men  necessary 
to  constitute  a  jury,  and  implies  an 
indictment  by  a  grand  jury  and  in 
a  court  of  record  with  common  law 
jurisdiction.  ib 

10.  The  proceeding  in  a  court  of  Spe- 
cial Sessions  authorized  by  the  said 
act  is  unconstitutional  and  void,  on 
the  ground  that  the  party  accused  is 
thereby  deprived  of  the  right  of  trial 
by  jury  guarantied  by  the  constitu- 
tion.    The  People  v,  Toynbee,      487 

Set  NEW  TRIAI,. 
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WITNESS. 

1.  Where  several  persons  are  jointly 
indicted,  one  of  them  is  not  a  com- 
petent witness   for  or  against   the 
others,  without  being  first  acquitted 
or    convicted ;    and  it    makes    no 
difference  whether  the  defendants 
plead  jointly  or  separately.     An  ac- 
complice separately  indicted  is  com- 
petent.  The  People  v.  Donnelly,  182 

2.  On  the  trial  of  an  indictment  in  the 
court  of  Sessions,  the  county  judge 
presiding  at  the  trial,   can  not  be 
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sworn  and  examined  as  a  witness ; 
he  can  not  at  the  same  time  act  in 
the  capacity  of  both  judge  and  wit- 
ness. The  People  v.  Miller,  179 

3.  Where  a  juror,  on  being  called,  is 
challenged   on  the   ground  of  his 
having    formed    or    expressed    an 
opinion  as  to  the   guilt  of  the  pri- 
soner, such  juror  may  be  examined 
as  a  witness  for  the  purpose  of  sus- 
taining a  challenge.     The  People  v. 
Christie,  579 

4.  A  juror,  when  examined  as  a  wit- 
ness for  the  purpose  of  sustaining  a 
challenge  to  the  favor,  will  not  be 
excused   from  answering,  whether 
he  has  any  prejudice  or  bias  against 
a  religious  sect,  on  the  ground  that 
such  answer  would  disgrace  him.  ib 


5.  Where  on  the  trial  of  several  de- 
fendants on  an  indictment  for  a  riot, 
it  appeared  that  a  secret  society  had 
been  organized  for  the  purpose  of 
repressing  the  class  or  sect  to  which 
the  defendants  belonged,  it  was 
held  to  be  competent  to  require  a 
witness  who  had  been  called  and 
had  testified  on  the  part  of  the  pro- 
secution, to  answer  on  a  cross-exa- 
mination, whether  he  was  a  mem- 
ber of  such  secret  society  ib 

Set  INSANITY. 

COURT  OF  SESSIONS. 


WRIT  OF  ERROR. 

See  CERTIORARI. 
HABEAS  CORPUS. 
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